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PREFACE. 


From  the  foundation  of  the  Supreme  Court  under  the  statute 
9  Geo.  IV,  cap.  83,  to  the  year  1862,  no  authorised  reports  of 
the  decisions  of  the  Court  were  published,  excepting  a  small 
volume  of  "  Reserved  Judgments,"  reprinted  from  the  Sydney 
Morning  Herald,  The  majority  of  the  cases  decided  during 
that  period  were,  however,  well  reported  by  the  Sydney  Gazette^ 
the  Sydney  Herald  (afterwards  the  Sydney  Morning  Herald)^ 
and  other  newspapers  (i).  Three  hundred  cases,  selected 
from  this  period,  have  been  reprinted  here,  their  value  con- 
sisting in  the  fact  that  they  deal  with  one  or  more  of  the 
following  subjects,  viz.,  the  applicability  of  English  statutes 
and  Common  law  principles  to  New  South  Wales,  the  con- 
struction of  Colonial  statutes,  which  are  either  still  in  force  or 
replaced  by  similar  enactments,  the  jurisdiction  of  Colonial 
Courts,  and  Common  law  -points primae  impresstonis  or  peculiar 
to  the  circumstances  of  the  Colony. 

That  Mr.  (afterwards  Sir  Archibald)  Michie^  and  Mr.  C  J.  H. 
St,  Julian  (author  of  the  well  known  work  on  Municipalities) 
carried  out  the  law  reporting  of  the  Sydney  Morning  Herald 
during  the  period  embraced  in  these  two  volumes,  is  a 
guarantee  of  the  value  and  accuracy  of  these  reports ;  they 
have,  ftirther,  been  collected  and  noted  by  several  of  the 
Judges  of  the  Court,  and,  on  more  than  one  occasion,  cited 
with  approval  from  the  Bench  (2). 

Of  course  printers'  errors  occur,  but,  for  many  obvious 
reasons,  it  has  been  considered  best  to  reprint  the  judgments 
as  they   have   been  found,   except   where  they  have   been 

(i)  Files  of  these  can  be  seen  at  the  Government  Free  Public  Library  or  in  the  Office 
of  the  Colonial  Secretary. 

(2)  See,  among  other  references,  the  Sydney  Morning  Herald f  July  28, 185 1^  the  Devine 
Case,  and  August  i,  i860,  Faroes  v,  the  Attomey-Gaieral, 


iv 


corrected  by  their  Honors  in  their  collection  of  printed  judg- 
ments. In  addition  the  compiler  has  had  the  privilege  of 
consulting  the  note  books  of  most  of  Judges,  by  whom  the 
decisions  have  been  given,  and  thus  verifying  the  reports, 
none  of  which  have  been  found  to  contain  errors  that  were 
not  patent  and  superficial.  That  such  is  the  case  will  argfue 
in  favor  of  those  reports,  which  could  not  be  thus  verified, 
but,  as  a  further  safeguard,  the  former  class  have  been  dis- 
tingfuished  by  an  asterisk  in  the  list  of  cases. 

Several  decisions  will  be  found  in  this  work,  which  have 
already  appeared  (in  the  form  of  an  appendix)  in  the  volumes 
of  the  Supreme  Court  RcportSy  but,  as  the  latter  are  out  of 
print,  and  will  doubtless  be  shortly  reprinted,  it  was  thought 
advisable  to  include  such  cases  with  the  others  of  the  same 
period. 

The  thanks  of  the  compiler  are  due  to  His  Honor,  the 
present  Chief  Justice,  Sir  Frederick  Darley^  the  late  Chief 
Justice,  Sir  A //red  Stephen^  and  Mr.  Justice  Stephen^  for  the 
use  of  Judges'  note-books  and  collections  of  printed  judg- 
ments, to  the  proprietors  of  the  Sydney  Morning  Herald  for 
permission  to  reprint  these  reports,  and  to  many  members  of 
the  legal  profession  for  valuable  assistance. 

J.  G.  L. 

Lyndhursi  Chambers, 

September,  1894. 


Note. — Since  the  completion  of  this  work  considerable  and  unex- 
pected delay  has  occurred  in  the  printing,  and  the  indulgence  of  the 
legal  profession  is  asked  for  such  inaccuracies  as  may  have  been  oyer- 
looked  in  the  proofs,  the  reading  of  which  has  been  done  in  very  brief 
moments  of  leisure. 


June,  1896. 
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CHIEF  JUSTICES  OP  NEW  SOUTH  WALES,  1825  TO  1862. 


"Vr.  ...    „m 

Held  Office. 

1 

Names. 

From 

To 

Kemarks. 

Forbes,  Sir  Francis,  Knt.... 

Dowling,  Sir  James,  Knt... 

Stephen,  Sir  Alfred,  C.B., 
d.C.M.Gh. 

13  Oct.,  1823 

30  Aug.,  1837 

7  Oct.,   1844 

1  July,  1837 

27  Sept.,  18 i4 

6  Nov.,  1873 

Kniglitod,    6    April, 

1837.  Died,  8  Nov., 

1841. 
Knighted,    30    Aug., 

1837.  Died  27  Sept., 

184  !•. 
Still  in  ofiics  in  1862. 

ACTINa  CHIEF  JUSTICES. 


Dowling,  James 

Dickinson,  Sir  John  Nodes 


16  April,  1836 
16  Feb.,  1860 


29  Aug.,  1837 
17  Feb.,  1861 


Ajipoint^d     C.J.,     30 

Aug.,  1837. 
Retired,  17  Feb.,  1861. 

Knighted,  1860. 


JUDGES  OF  THE  SUPREME  COURT. 

Wj  Ide,  John,  LL.B 

Stephen,  John   

Dowling,  James 


Burton,  Sir  William  West- 
brook,  Knt. 

Kinchela,  John,  LL.D 

Willis,  John  Walpole  

Stephen,  Alfred 

A'Beokett,  William  

Dickinson,  John  Nodes    ... 

Therrjr,  Boger  


23  Mar.,  1824 
17  Aug.,  1826 
16  Aug.,  1827 
11  Oct.,  1832 


16  April,  1836 
4  Nov.,  1837 
30  April,  1839 
15  July,  1844 
13  Oct.,  1844 
1  Feb.,  1846 


12  Feb.,  1825 
1  Jan.,  1833 

15  April,  1836 
6  July,  1844 


12  Jan.,  1848 
Milford,  Samuel  Frederick     1  Jan.,  1856 


Manning,  William  Monta- 
gue. 


Wise,  Edward    ;  15  Feb.,  1860 


4  Nov.,  1837 

,  1843 

6  Oct.,  1844 
31  Jan.,  1846 
14  Feb ,  1860 
31  Jan.,  1859 

18  Nov.,  1849 
26  Mav,  1865 

28  Sept.,  1865 


Returned  to  England, 

12  Feb ,  1825. 
Died,  21  Dec,  1833. 


Appointed     Acting 
C.J.,  April,  1836. 

Appointed  Judge  of 
Supreme  Court, 
Madras,  1844. 

Died,  21  July,  1845. 

Appointed    Judge  at 

Port  Phillip,  1841. 
Appointed  C.  J.,  7  Oct., 

1844. 
Appointed   Judge   at 

Port  Phillip,  1846. 
Appointed     Acting 

O.J.,  15  Feb.,  1860. 
Appointed    Judge   at 

Port  Phillip,  1845. 

Appointed  P. J.   in 

Equity,  1846. 
During  absence  of  Mr. 

Justice  Therry. 

Appointed  Judge  at 
Moreton  Bay,  1850 
to  1859.  Appointed 
P.J.  in  Equity,  1869. 


VIU 


ATTORNEYS  GENEEAL. 

Bannister,  Saxe.     1824,  to  October,  1886. 

Moore,  William  Henry  (acting).     October,  1826,  to  July  31,  1827. 

Baxter,  Alexander  Macduff.    Augutt,  1, 1827,  to  June,  1831. 

Kinchela,  John,  LL.D.    June«  1831,  to  April,  1836. 

Flunkefct,  John  Hubert.    April,  1836,  to  March,  1841. 

Therry,  Roger.    March,  1841,  to  August,  1848. 

Flunkett,  John  Hubert.    August,  1843,  to  June,  1856. 

[  Under  the  new  Conetitution,'] 

Manning,  William  Montague.    June  6,  1856,  to  August  25,  1856. 
Martin,  James.    August  26,  1856,  to  October  2, 1856. 
Manning,  William  Montague.    October  3, 1856,  to  May  25, 1857. 
Darvall,  John  Bay  ley.    May  2<*,  1867,  to  September  7,  1857. 
Martin,  James.     September  8, 1857,  to  November  8,  1858. 

Lutwyche,  Alfred  James  Peter.    November  15,  1858,  to  February  28,  1859.     (Ap- 
pointed Judge  at  Moreton  Bay,  1859.) 
Bayley,  Littleton  H.    March  1,  1859,  to  October  26,  1859. 
Wise,  Edward.     October  27,  1859,  to  February  13,  1860. 
Manning,  Sir  William  Montague,  Ent.    February  21,  1860,  to  March  8,  I860. 
Hargrave,  John  Fletcher.    April  2,  1860,  to  July  31, 1888. 


SOLICITOES  GENERAL. 

Stephen,  John.    1824  to  August  17,  1825.     (Acting  Judge  of  the  Supreme  Court 

during  part  of  this  period.) 
Holland,  James.    1826  to  1827. 

Foster,  William.     1827  to  1828.     (Arrived  August  21,  1827.) 
Sampson,  John.     1828  to  1831.     (Arrived  March  12, 1828.) 
M<Dowall,  Edward.    1831  to  1882. 

Flunkett,  John  Hubert.    1831  to  1836.     (Arrived  June  14,  1832.) 
Manning,  William  Montague.     1814  to  1818. 
Foster,  William.    1848  to  1849. 
Manning,  William  Montague.    1849  to  1866. 

[  Under  the  new  ConHUvtionJ] 

Barvall,  John  Bayley.    June  6, 1856,  to  August  25, 1856. 
Lutwyohe,  Alfred  James  Peter.    September  12, 1856,  to  October  2,  1856. 
Darvall,  John  Bayley.    October  8, 1856,  to  May  25, 1857. 
Wise,  Edward.    May  26,  1857,  to  September  7, 1857. 
Lutwyche,  Alfred  James  Peter.    September  8, 1857,  to  November  14, 1858. 
Dalley,  William  Bede.    November  15, 1858,  to  February  11, 1869. 
Hargrave,  John  Fletcher.    February  21,  1869,  to  October  26, 1859.    November  8, 
1869,  to  March  8, 1860. 

[NOTB. — It  has'  not  been  possible  to  obtain  accurately  the  whole  of  the  dates  of 
the  above  appointments.] 


IX 


CORRIGENDA. 

Page     73,  last  line,  for  allowed  read  disallowed, 
74,  heading,  for  Be^,  read  Bex. 

399,  headnote,  lines  2  and  7,  for  femme  read  feme. 

443,  headnote,  line  2,  for  haliff'  read  bailiff. 

470,  lieadnot<*,  line  9,  for  tt'Aew  read  where. 

519,  line  9,  for  Simplyfying  read  Simplifying. 

659,  headnote,  lines  8  and  5,  for  Sherrijff's  read  Sheriff's. 

753,  headnote,  2nd  para.,  line  1,  for  hand  read  ^an^^. 

819,  headnote,  line  3,  fordo  read  does. 

846,  headnote,  line  7,  for  are  read  w. 
1012,  headnote,  line  1,  for  to  read  the. 
1458,  headnote,  line  8,  for  supercession  read  supersession. 
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SUPREME  COURT  CASES. 


IN  .•••' 


NEW  SOUTH  WALES, 
From  1825  to  1862. 


[Tn  Chambers.] 

Ex  parte  EVENNETT.  (1)  1854. 

Master  and  Sei^nt—d  Vic,  Xo.  27,  «.  2—"  Servant  "—14  Ftc,  No.  43,  sec,  9  -      •^*'»'  ^3. 

Prohibition— Habeas  corpus — Amendment,  Stephen  C.J. 

A  person  engaged  by  a  Veterinary  Surgeon  and  Working  Farrier,  by  a  contract 
in  writing,  as  *'an  Assistant  in  the  Veterinary  Department,  also  to  the  working 
of  the  Farriery  Department,**  for  which  he  was  to  receive  weekly  wages,  and,  for 
working  over  hoars,  half  the  profits  of  that  work,  is  not  a  servant,  within  the 
meaning  of  the  Masters*  and  Servants*  Act,  9  Vic,  No.  27. 

A  commitment  under  this  Act  which  omits  to  allege  that  the  defendant  had 
entered  on  his  service,  or  that  the  contract  was  in  writing  is  defective  ;  bat  this 
may  be  amended  by  sec.  9,  of  the  Prohibition  Act  of  1850.  (2) 

The  defendant's  remedy,  on  conviction  and  imprisonment  for  absence  from 
service,  is  rather  by  pi'ohibition  than  by  habeas  corpxia. 

His  Honor  the  Chief  Justice^  after  consultation  with  the  other  Judges, 
delivered  judgment  in  this  matter  in  Chambers,  Jan.  23. 

Tlie  Chief  Justice.  This  is  the  case  of  a  Habeas  CorpuSy  issued  at 
the  instance  of  Ft'ederick  Evennett,  who  has  been  oonvicted  and  com- 
mitted to  prison  under  s.  2  o£  the  Masters'  and  Servants'  Act  (9  Via, 
No.  27),  iot  absenting  himself  from  the  service  of  Andrew  Gribben; 
and  the  question  raised  is,  whether  Evennett  was  a  servant  within  the 
meaning  of  the  Act,  it  being  agreed,  that,  if  he  was  not,  as  the  Magis- 
trates had  no  jurisdiction,  the  said  EvenneU  shall  be  discharged. 

(1)  The  Sydney  Morning  Herald,  Jan.  25,  1854.    Cited  1  aC.R.,  N.S.  14,  also  in 
Ex  paHe  Brwin^  post,  p,  816.         (2)  14  Vic,  Ko.  43. 
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1854.  It  is  necessary»tQ'mention  this,  in  the  outset,  because  it  is  (to  say  the 

Ex  parte     least)  doubtful,*  ^v]iBther  the  defendant's  remedy  in  this  case  was  by 

jijVbnnbtt.    ff^^Q^  Corpus}  or,  in  other  words,  whether  he  should  not  have  pro- 

Stephen  C.J.  ceeded,  .Hndii^  the  Justices'  Act  of  1850,  by  Prohibition.     The  former 

writ  is  iaeSicacious  (ordinarily,  at  least),  except  in  cases  of  defective 

C(>fnhmfment8.     If  the  Warrant  itself  was  in  terms  sufficient,  the  party 

.^d*al  Common  Law  no  remedy.     On  the  other  hand,  if  its  terms  or 

s  ^fcJrm  were  defective,  he  was  in  general  entitled  to  his  discharge,  however 

V'^-.'just  and  correct  the  Conviction  may  have  been.      But  the  "Writ  of 

Prohibition,  by  the  Act  of   1850,  section  12,  is  made  applicable  to 

erroneous  Convictions,  without  regard  to  the  form  of  Commitment,  and 

whether  the  error  be  one  of  fact  or  law.     And  if  the  party  convicted  be 

already  in  gaol  or  have  already  paid  his  fine,  the  Act  gives  the  Court  or 

Judge  a  power  (as  we  have  distinctly  held),  to  discharge  him,  or  direct 

restitution,  as  incidental  to  the  Prohibition. 

In  the  present  case,  however,  the  Commitment  is  defective;  for  it 
omits  to  allege  either  that  Evennett  had  entered  on  his  service  (which  is 
essential  if  the  servant's  contract  be  not  in  writing),  or,  on  the  other 
hand,  that  the  contract  in  fact  was  in  writing.  This,  indeed,  is  a  defect 
which  I  should  certainly  amend  under  s.  9  of  the  Act,  if  I  had  the 
power.  But  the  enactment  very  properly  gives  that  power,  only,  in 
cases  where  the  Conviction  itself  was  warranted.  So  that  I  have  to 
consider,  as  on  a  motion  for  a  Prohibition,  the  propriety  of  the  conviction. 

Kow  that  depends,  mainly,  on  the  question  already  stated,  namely, 
whether  the  person  convicted  was  a  servant^  within  the  meaning  of 
the  Act  first  mentioned.  The  2l8t  section  declares  it  to  embrace 
not  domestic  servant  only,  but  "all  agricultural  and  other  labourers 
and  workmen,  shepherds,  stockmen,  and  artisans,  domestic  and  other 
servants."  The  description,  therefore,  is  very  comprehensive.  Never- 
theless, according  to  all  the  decided  cases  under  the  Masters'  and 
Servants'  Acts,  in  England,  the  words  will  not  include  every  class  of 
individuals,  who  are  in  employment  at  wages.  A  singer  hired  by  the 
week,  and  receiving  board,  for  instance,  would  certainly  not  be  so 
included,  nor,  I  apprehend  (but  for  the  express  enactment  in  s.  8  of  the 
Act),  would  shingle  splitters,  shearers,  or  fencers.  A  shopman,  an 
assistant  in  trade  (not  actually  an  artificer,  or  artisan,  engaged  in 
manual  labour),  and  other  instances,  might  be  added,  as  falling  within 
the  same  category.  In  this  case,  the  person  is  a  "  Veterinary  Surgeon, 
and  Working  Farrier."  The  contract  between  Ev&nnett  and  the  Messrs. 
Grihhen,  which  is  in  writing,  so  describes  him.     And  his  engagement  is 
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as  "  an  Assistant  in  the  Veterinary  Department,  also  to  the  working  of        1854. 
the  Farrier  Department."     For  this  EvenneU  is  to  receive  so  much  per     Ex^rie 
week,  and  for  working  over  hours  (none  Iiowever,  being  actually  speci-    Evennktt. 
fied),  half  the  profits  of  that  work.  Stephen  C.J. 

I  am  of  opinion  (and,  having  consulted  the  other  Judges,  they  agree 
with  me),  that  such  a  contract  did  not  make  EvenneU  a  servant,  within 
the  meaning  of  the  statute.  He  is,  no  doubt,  described  as  a  Working 
Farrier,  and  he  is  to  be  an  Assistant  to  the  working  of  the  Farriery 
Department,  as  well  as  in  the  Veterinary  Branch.  But  a  Farrier  is  not, 
properly  speaking  a  mere  shoer  of  horses,  and  EvenneU  is  hired  as  an 
Assistant,  not  a  mere  labourer  or  journeyman,  in  both  the  Farriery  and 
Veterinary  business.  A  person  of  that  description,  so  hired,  is  not  I 
think  a  servant,  within  the  meaning  of  the  9  Vic,  No.  27,  and  therefore, 
could  not  have  sued  for  wages,  nor  was  amenable  to  summary  punish- 
ment under  any  section  of  that  Act.  The  defendant  will,  consequently,  * 
be  discharged. 

Order  accordingly. 
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[Ik  Ohambebs.] 

1854.  Ex  parte  ERWIN.  (1) 

Jaru  23. 

Apprentice— S  Vic,,  No.  2,  «.  ^— Parentis  consent — Master  and  servant — 9   Vic, 

Stephen  C.J.  jy^,  27 — Amendment  of  conviction — Habeas  corpus — Prohibition. 

The  commitment  of  an  apprentice,  for  absence  from  his  apprenticeship,  is  bad  if 
it  does  not  follow  the  terms  of  the  Apprentices  Act,  8  Vic,  Ko.  2,  s.  4,  and,  on 
an  application  by  habeas  corpus,  the  conviction  may  therefore  be  examined  as  on 
a  motion  for  Sk  prohibition.  The  Masters'  and  Servants*  Act,  9  Vic,  No.  27,  is  not 
applicable  to  apprentices. 

A  conviction  is  not  good  in  substance,  when  the  commitment  is  general,  instead 
of  to  soli&ry  confinement,  and  also  when  the  indenture  of  apprenticeship  was 
never  properly  executed. 

An  indenture  of  apprenticeship,  by  which  a  son  purports  to  bind  himself  with 
his  parent's  consent,  the  latter  being  made  a  party  therein  but  not  haviqg  executed 
the  same,  cannot  take  efifect. 

The  following  judgment  was  delivered,  Jan.  23,  in  Chambers,  after 
consultation  with  His  Honor,  Mr.  Justice  Bickinsoriy  by — 

The  Chief  Justice.  This  is  a  case  of  a  Habeas  Corpus,  to  bring  up 
the  body  of  Patrick  Erwin  the  Younger,  who  has  been  committed  to 
prison  under  the  warrant  of  two  Justices,  for  having  absented  himself 
(as  alleged)  from  his  apprenticeship,  the  question  raised  being  whether 
the  said  Erwin  was  legally  bound  as  an  apprentice,  and  it  being  agreed 
that  he  shall  be  discharged,  should  my  opinion  on  that  point  be  in  his 
favour. 

The  observations  made  by  me  in  Evennett^s  case  (2),  on  a  similar 
application,  will  explain  the  object  of  this  preliminary  statement.  The 
Commitment,  however,  in  the  present  case,  as  in  Evenett's,  is  defective  ; 
and  I  am  in  a  position,  therefore,  to  enter  into  the  substantial  question 
affecting  the  validity  of  the  Adjudication,  without  regard  to  form — as 
on  a  motion  for  a  writ  of  Prohibition,  The  Commitment  is  bad,  for  not 
in  any  respect  following  the  terms  of  the  enactment^  on  which  the  Con- 
viction is  (or  ought  to  have  been)  founded,  namely,  the  Apprentice's 
Act  of  8  Vic,  No.  2,  which  is  in  Call,  1309.  The  conviction  itself, 
indeed,  is  not  brought  before  me.     But  it  is  clear,  from  the  terms  of 

(1)  The  Sydney  Afoming  Herald,  Jan.  24,  1864.    Cited  2  S.C.R.  191. 

(2)  Ante,  p.  813. 
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the  commitment,  and  of  the  Information,  that  the  enactment  relied  on        1854. 


was  the  Masters'  and  Servants'  Act  of  9  Via,  No.  27.  The  last-mentioned     jsix  parte 
Act,  however,  is  not  applicable  to  Apprentices.     And  the  Commitment      Erwin. 
here  is  defective  in  not  describing  the  defendant  as  an  Apprentice,  nor  St^ien  C.J. 
'  adjudicating  distinctly  that  he  was  (in  so  many  words)  guilty  of  breach 
of  duty.     The  enactment,  moreover,  requires,  the  Commitment  to  be  to 
solitary  confinement ;  and  the  complaint,  unless  Sir  John  Jarvi£  Act  has 
altered  the  law  in  that  respect,  should  have  been  on  oath,     A  glance  at 
the  Apprentices'  Act  s.4,  will  show  the  defects  of  the  Conviction  in  all 
these  particulars. 

As  observed  by  me  in  Evennett^e  cascj  the  Court  or  Judge  has  no 
power  to  amend  in  such  matters,  unless  the  Conviction  itself  be  good  in 
substance.  Is  the  conviction  here,  then,  sustainable  in  substance  ?  I 
am  of  opinion  that  it  is  not.  The  objection  that  the  Commitment  is 
general  instead  of  being  to  solitary  confinement,  would  be  sufficient. 
But,  as  this  was  not  the  point  taken,  I  am  unwilling  to  decide  this  case 
on  that  ground.  I  pass  on,  therefore  to  the  main  question,  whether  the 
apprenticeship  here  ever  existed ;  and,  having  conferred  on  this  with 
Mr.  Justice  Dickinson^  and  considered  it  very  fully  myself,  our  opinion 
is  that  such  apprenticeship  never  did  exist.  In  the  case  of  Ex  parte 
Byrne  (3),  in  July  1849,  the  Court  held  that  sections  4  and  5  of  the 
Act  included  all  apprenticeships,  whether  the  Parent  or  a  Justice  of  the 
Peace  was  a  party,  or  not,  to  the  instrument  purporting  to  bind  the 
individual.  We  held  also,  that  a  Parent  could  not  bind  his  child  without 
the  latter's  assent ;  and  that  the  child,  on  the  other  hand,  unless  his 
parent  unequivocally  dissented,  and  claimed  to  control  the  Child's  person, 
could  not  effectually  bind  himself.  In  the  present  case,  however,  no  ques- 
tion arises  on  either  of  those  points.  Admitting  that,  the  defendant 
intended,  with  his  father's  assent,  to  bind  himself,  the  question  is 
whether  he  ha^  so  done ;  and  that  depends  on  the  indenture,  by  which 
the  apprenticeship  is  supposed  to  have  been  created. 

By  that  instrument,  made  between  Erwin's  father  of  the  first  part, 
the  son  (this  defendant)  of  the  second  part,  and  Peter  M'JBeath  of  the 
third,  it  is  witnessed  that  the  father  binds  his  son,  and,  so  far  as  he 
lawfully  may,  Erwin  the  younger  binds  himself  apprentice  to  the  said 
M^Beath,  with  the  usual  stipulations  for  upright  and  steady  conduct ; 
in  consideration  of  which  3£*Beath  covenants  with  the  elder  Erunn,  and 
also  with  his  Son,  among  other  things,  to  pay  the  latter  certain  wages, 
out  of  which  the  lad  is  to  feed  and  clothe  himself,  in  default  of  which 

(3)  The  Sydney  Aforning  Herald,  July  17,  20,  and  26,  1849. 
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1864.        the  Father  covenants  to  supply  him.     So  that,  as  it  appears  to  me,  Mr. 


Ex  parte  Justice  Dickinaon  assenting,  Enoin  the  father  was  throughout  assumed 
EawiN.  ^  j^^  j^jj^j  ^j^g  ^^  essential  party  to  the  contract  He  never  executed 
SttphoK  C.J.  the  instrument,  however,  nor  was  it  shown  that  he  has  in  any  way 
ratified  it  subsequently,  supposing  that  any  ratification,  short  of  executing 
the  indenture,  would  have  been  sufficient.  We  are  of  opinion,  there- 
fore, that  the  apprenticeship  never  took  effect  The  Son,  it  is  true, 
executed  the  instrument,  and  entered  on  the  servica  But  these  acts 
icannot  give  existence  to  a  relation,  which  was  either  created  between 
the  parties  by  that  instrument,  or  not  at  all. 

The  conclusion  thus  arrived  at,  obviously,  would  relieve  me  from  the 
necessity  of  delivering  any  judgment,  as  to  the  validity  of  an  apprenticeship 
disapproved  of  and  dissented  from  by  the  Parent  This  is  a  question  of 
equal  importance  and  difficulty ;  and,  with  the  exception  of  the  case 
above  cited,  nothing  (I  believe)  will  be  found  in  any  authority  npon  it. 
That  case,  certainly,  does  not  absolutely  decide  the  pointy  and  I  reserve 
my  own  conclusion  on  it,  until  a  more  appropriate  occasion.  It  is  suffi- 
cient to  say,  as  to  this  case,  that  no  evidence  was  given  (or  offered,  so 
far  as  I  can  discover,)  of  any  dissent  by  the  Father.  But  by  the  terms 
of  the  contract,  it  was  for  the  complainant  to  show  and  express  a 
formal  OMent,  as  a  condition  precedent  to  the  apprenticeship,  and,  failing 
in  that,  he  fails  altogether. 

Discharge  ordered. 
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TERRY  V.  HOSKING.  (1)  1854. 

Fth,  15, 
Privy  Council  Appeal — "  Three  months" — AM  Shortening  Act^lQ  Vic,,  No,  1 — 

Costs.  Stephen  C.J. 

•Dickinson  J. 

The  period  of  three  months  allowed  by  the  Orders  in  Council,  within  which  to      Therrv  J 
obtain  leave  to  appeal  to  the  Privy  Council,  is  three  lunar  months. 

The  Acts*  Shortening  Act  do  not  affect  the  construction  of  Orders  in  Council. 

Leave  to  appeal  having  been  refused  on  the  ground  of  the  application  being  too 
late,  the  Court  refused  costs  because  the  objection  was  highly  technical,  believing 
that  the  Privy  Council  would  grant  leave  on  appeal. 

This  was  an  application  for  leave  to  appeal  to  the  Privy  Council.  The 
question  to  be  determined  was,  whether  this  application  was  or  was  not 
too  late,  i,e.y  whether  the  three  months  specified  by  the  Orders  in  Council 
as  the  period  within  which  the  Court  might  grant  such  leave,  were  to 
be  considered  as  calendar  or  lunar  months. 

According  to  the  former  practice  the  term  "  months  "  was  understood, 
in  construing  Acts  of  Parliament,  &c,,  as  lunar  months,  unless  the  con- 
trary intention  appeared.  The  question  now  arose  whether  the  Acts' 
Shortening  Act  applied  to  the  Orders  in  Council. 

The  Court  held,  that  as  the  new  principle  of  construction,  introduced 
by  these  enactments,  was  limited  to  actual  statutes,  and  as  these  Orders 
in  Council,  although  made  under  statutory  authority,  were  not  themselves 
statutes,  the  term  "  months  "  as  there  used,  must  be  construed  to  mean 
lunar  months.  The  application  must,  therefore,  be  dismissed.  Con- 
sidering, however,  that  the  objection  was  highly  technical,  and  believing 
the  Judicial  Committee  of  the  Privy  Council,  if  appealed  to,  would  at 
once  grant  the  permission  to  appeal,  in  such  a  case  their  Honors  refused 
to  allow  costs. 

Application  refused,  without  costs. 


(1)  The  Sydney  Morning  Herald, ^Yehmsxy  16,  1851. 
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5^yW.*      ^*-  Be,— a  L,  P.  Act,  17  Vic,  No,  2l-'Foreign  AUachment  Act,  4  Vic,  No.  6— 

Non  €9t  inventus, 

StepJtenCJ, 

Dickinson  J.       A  ca,  re,  cannot  be  issued  and  served  before  the  writ  of  summons  in  the  action, 
and 
Then'v  J,         The  Common  Law  Procedure  Act  has  rendered  the  issuing  of  a  writ  of  Foreign 

Attachment  impracticable,  by,  in  e£fect,  destroying  all  returns  of  non  est  inventus 

to  a  summons. 

This  was  a  case  from  Chambers,  referred  by  the  Chief  Justice,  to  obtain 
the  decision  of  the  Full  Court  upon  the  question,  whether  a  writ  of  ca. 
re,  could  be  legally  issued  and  sei*ved,  without  a  summons  being  aho 
issued  and  served,  either  prior  to,  or  simultaneous  with  the  service  of 
the  ca,  re, 

Holroyd,  for  the  defendant^  moved  to  set  aside  the  writ  By  the 
Mesne  Process  Act,  3  Via,  No.  15,  the  issue  of  a  ca,  re,  was  made, 
according  to  the  ruling  of  the  Court,  the  commencement  of  the  action, 
but  by  sec.  2,  of  the  Com.  Law  P.  Act,  a  summons  was  now  necessary 
in  the  first  instance.  The  practice,  since  the  passing  of  the  latter  Act, 
had  been  to  issue  and  serve  the  summons  and  the  ca,  re,  together. 

The  Court  refused  to  receive  an  affidavit  as  to  the  merits,  tendered 
by  the  Solicitor-Greneral,  to  show  that  the  conduct  and  design  of  the 
defendant  were  of  a  fraudulent  tendency. 

Tho  Solicitor-General,  for  the  plaintiff,  contended  the  course  followed 
by  the  plaintiff  was  in  accordance  with  the  previous  decisions  of  the 
Court. 

April  11.  Tlie  Court  held  that  the  objection  must  prevail,  and  the  writ  of  ca. 

re,  be  set  aside.  The  effect  of  this  provision  in  the  Common  Law  Pro- 
cedure Act  had  been  to  repeal  the  former  rule  of  Court.  The  writ  of 
summons  alone  could  commence  an  action,  and  as  no  such  writ  had  been 
issued  here^  the  ca.  re.  had  been  issued  before  action  brought.  Now 
there  was  no  instance  on  record  of  a  ca.  re,  being  issued  except  in  an 
action.  Its  object  was  to  arrest,  and  compel  appearance.  The  appear- 
ance could  only  be  demanded  in  an  action  commenced  either  before  the 
issue  of  the  ca,  re,,  or  by  the  issue  of  the  ca.  re,  itself.  Consequently 
the  ca,  re.  could  not  be  issued  before  action  brought     The  applicant, 

(I)  The  Sydney  Morning  Herald,  April  12,  June  3,  July  16  and  20,  1854. 
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put  in  an  appearance  to  the  summons  since  filed.  Keknv 

Order  accordingly,  v. 

Teas. 

A  writ  of  Foreign  Attachment  having  subsequently  been  taken  out    The  Court, 
by  the  plaintiff  on  May  17,  defendant  moved,  in  Chambers,  to  set  this 
aside.     His  Honor,  the  Chief  Justice,  reserved  his  decision. 

Judgment  was  delivered,  on  June  1,  after  consultation  with  the  other 
Judges,  by — 

The  Chief  Justice.  The  plaintiff,  on  the  2nd  April,  on  the  usual 
affidavit  of  debt,  and  that  the  defendant  was  about  to  depart  from  the 
colony,  obtained  a  judge's  order  for  a  Ca,  Re,,  and  thereupon  issued  the 
writ,  and  caused  the  defendant  to  be  taken,  without  issuing  previously 
any  summons. 

On  the  3rd  April  a  Judge's  Summons  was  taken  out  by  the  defendant, 
for  setting  aside  the  arrest  and  Ca,  Re,  on  that  ground.  And,  on  the 
5th  April,  the  judge  set  them  aside  accordingly.  In  the  mean  time, 
however,  the  plaintiff  had  (though  too  late  to  cure  the  defect)  issued  a 
Writ  of  Summons : — and  the  judge  made  it  a  condition,  in  setting  aside 
the  Ca,  Re,  and  arrest,  that  the  defendant  should  enter  an  appearance 
to  that  summons. 

The  case  stood  over  then,  in  consequence  of  an  appeal  to  the  Full 
Courts  which,  on  the  11th  April,  sustained  the  Judge's  Order.  The 
defendant  accordingly  (or  rather  his  attorney  under  his  previously  given 
general  instructions  to  defend),  on  the  12th  April,  entered  an  appear- 
ance to  the  action. 

It  appeal's,  however,  that  the  summons  never  had  been  served.  And, 
on  the  11th,  a  "  Concurrent  Writ "  was  issued,  the  defendant  being 
then  either  out  of  the  colony,  or  supposed  to  be  so,  with  the  view,  if  it 
should  be  returned  ntm  est,  of  proceeding  by  Foreign  Attachment  On 
the  12th  April,  the  summons  was  so  returned ;  and,  on  the  13th,  the 
plaintiff  made  the  usual  affidavit  required  by  the  Foreign  Attachment 
Act,  and  issued  a  Writ  of  Foreign  Attachment  accordingly. 

An  affidavit  was  produced,  (on  the  hearing  of  the  case  before  me, 
presently  to  be  mentioned,)  made  by  one  Cook,  that  the  defendant  was 
in  fact  in  the  colony  on  the  13th  April  On  the  other  hand,  it  was 
suggested  that  the  defendant's  attorney  07i  the  llih,  said  he  was  out  of 
the  colony ;  and  the  bailiff  swore  that  the  defendant  had  quitted  his 
own  district,  prior  to  the  3rd  April,  and  that  he  (the  bailiff)  had  made 
diligent  enquiry  thenceforward  for  the  defendant,  without  effect. 
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1854.  An  application  on  belialC  of  the  defendant  was  made  before  me,  on 

Kekky      the  17th  May,  in  Chambers,  to  set  aside  the  aforesaid  Writ  of  Foreign 
rpj*  Attachment,  on  the  following  grounds  : — 

Stephen  O.J.  ^^^  That  the  Common  Law  Procedure  Act  abrogated  the  process  of 
Foreign  Attachment,  by  reason  that  the  provisions  show  the  intent  of 
the  Legislature,  that  no  other  process, — (unless,  indeed,  that  of  arrest 
by  Ca.  JRe,y) — should  be  resorted  to,  than  those  in  that  act  specified, — 
and  that,  by  sections  15  and  16,  the  mode  of  proceeding  against  an 
absent  defendant  is  by  a  new  Form  of  Summons, — nothing  more  3  which 
writ  is  to  be  served,  of  brought  to  the  defendant's  knowledge,  and  then 
there  may  be  judgment  against  him. 

2ndly.  But  that  if  Writs  of  Foreign  Attachment  be  not  wholly 
abolished,  here  the  defendant  was  in  the  colony  at  the  time,  whereas  the 
Foreign  Attachment  Act  applies  to  "  absent "  defendants  only. 

3rdly.  That,  at  all  events  the  Writ  could  not  be  issued  after  appear- 
ance entered,  especially  one  entered  under  an  authority  of  the  Court. 
That  a  duly  authorised  appearance  satisfied  the  object  of  the  Foreign 
Attachment  Act,  as  the  recital  clearly  showed. 

It  was  answered  by  the  plaintiff  as  follows  : — 

1st.  That  Writs  of  Ca,  Re,  are  not  abolished,  and  yet  they  are  not 
mentioned  in  the  Common  Law  Procedure  Act  as  saved.  That  the 
Foreign  Attachment  process  is  auxiliary  to  the  Writ  of  Summons.  That 
no  Act  can  be  repealed  by  implication,  unless  plainly  repugnant  to  the 
new  enactment.  That  the  object  of  the  Foreign  Attachment  Act  was  to 
prevent  defendants  from  removing  their  property  without  satisfying 
creditors,  and  not  merely  to  compel  appearance. 

2ndly.  That  there  was  no  satisfactory  credible  evidence,  of  the  defendant 
having  continued  to  be  in  the  colony  on  the  12th,  or  at  any  time  after 
the  6th  April.  But  that,  even  if  he  was,  the  plaintiff  could  not  thereby 
be  defeated,  as  he  had  made  the  necessary  affidavit,  and  given  the 
security,  and  done  all  the  other  things  required  by  the  Act :  which 
makes  the  Be  turn  of  Non  est  InventtiSy  and  the  Oath  of  belu>/oi  absence 
sufficient  to  found  the  Writ. 

drdly.  That,  this  being  so,  the  entry  of  appearance  operated  nothing 
to  the  purpose.  That  the  order  of  the  Court  was  intended  in  ease  of 
the  Plaintiff,  but  not  to  deprive  him  of  any  right,  otherwise  possessed  by 
him.  That  appearance  before  service  of  the  summons,  is  idle,  for  the 
Writ  only  commands  appearance,  so  many  days  after  service.  That,  in 
fact,  the  appearance  was  not  actually  by  the  Defendant,  but  only  by  his 


Stephen  C.J. 
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attorneys,  and  that,  if  they  could  thereby  defeat  a  contemplated  Foreign        1864. 
Attachment  in  this  case,  any  other  agents  might  do  the  same  in  other       Kenny 
cases,  and  Foreign  Attachments  would  practically  be  useless,  although        ^* 
the  Act  itself,  if  in  force,  denies   effect   to  any  appearance  unless 
accompanied  by  security.   . 

I  reserved  the  questions  thus  raised  for  the  opinion  of  the  three  Judges 
in  conference. 

It  should  be  mentioned  that  the  summons  under  which  I  heard  this 
matter  was  issued  on  the  11th  May,  and  that  Cook^a  affidavit  was  made 
on  the  3rd ;  but  that  the  Defendants  having  been  in  the  colony,  as 
alleged,  is  not  relied  on  in  the  summons,  specifically,  as  one  of  the 
grounds  taken. 

I  have  conferred  with  my  brother  Judges  on  this  case,  and  with  them 
examined  the  several  provisions  of  the  Foreign  Attachment  Act,  and 
Common  Law  Procedure  Act.  And,  as  to  the  first  ground  taken,  we 
should  find  great  difficulty  in  holding,  that  for  any  reason  there  assigned, 
no  Writ  of  Foreign  Attachment  could  be  issued  against  the  property  of 
a  person,  who  (as  here)  was  in  the  colony  when  the  action  was  com- 
menced, if  he  in  fact  quitted  the  colony  before  the  issue  of  such  writ. 
The  16th  section  of  the  Common  Law  Procedure  Act,  it  is  clear,  applies 
only  to  defendants  out  of  the  jurisdiction  at  the  time  of  action  brought. 
Some  difficulty  arises,  no  doubt,  under  section  15,  which  provides  for 
the  mode  of  service  of  Writs  of  Summons ;  followed  by  section  24, 
which  provides  for  judgment  on  non-appearance.  And  it  certainly  is 
remarkable,  that,  if  power  was  intended  to  be  reserved  for  the  service 
in  any  other  manner,  or  for  the  plaintiff  to  proceed  with  any  service  at 
all,  of  the  summons,  no  provision  or  declaration  to  that  effect  was 
inserted  in  that  or  some  subsequent  section. 

But  the  great  difficulty,  in  our  opinion,  lies  here,  that  the  Common 
Law  Procedure  Act  has  (apparently)  rendered  the  issuing  of  a  Foreign 
Attachment  impracticable,  by  in  effect  destroying  all  returns  of  non  est 
inventus,  to  a  summons.  The  Foreign  Attachment  Act  required  two 
things;  1st,  a  return  of  "non  est" — i.e.,  the  SJieriff^s  return,  and 
secondly,  an  affidavit  that  the  plaintiff  believes  the  defendant  to  be  out 
of  the  colony.  Now,  at  that  time,  such  a  return  was  both  practicable 
and  appropriate,  for  the  summons  was  directed  to  the  Sheriff,  and  his 
certificate  of  service,  or  that  the  defendant  could  not  be  served,  was 
therefore  the  proper  legal  evidence  of  the  fact.  But  the  Common  Law 
Procedure  Act^  having  prescribed  a  new  form  by  which  all  summonses 
ai«  directed  to  the  party  himself^  the  Sheriff  has  no  longer  any  duty  or 
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1854.        power  in  the  matter,  and  a  return  by  him  becomes  impossible.     It  was 


V. 

Teas. 


Stephen  C.J. 


Kenny  t^^^  disputed,  that  he  has  in  fact  assumed  to  make  such  a  return.  But 
the  very  term  is  itself  a  solecism,  for  how  can  any  officer  make  a  "return^* 
of  (or  to)  a  writ,  not  directed  to  him,  and  in  respect  of  which  he  is  a 
stranger  1  He  might,  indeed  (perhaps),  serve  the  summons,  but  if  he 
did,  it  would  be  as  an  individual  only,  and  an  affidavit  would  be  required 
from  him,  in  such  a  case,  as  much  as  from  any  other  individual. 

This,  it  appears  to  my  brethren  and  myself,  is  the  true  difficulty,  and 
we  are  of  opinion  that  it  is  insuperable.  But,  as  the  question  is  of  very 
great  importance,  and  this  particular  view  of  the  matter  has  not  before 
been  presented,  I  shall  at  present  merely  enlarge  the  return  of  the 
Foreign  Attachment,  and  allow  the  plaintiff  an  opportunity,  if  he  thinks 
fit,  of  arguing  the  point  before  the  Court  on  the  first  day  of  next  term. 
Should  he  do  so,  however,  and  fail,  he  must  pay  the  costs  of  this 
application,  as  well  as  of  that  argument,  unless  the  Court  shall  otherwise 
order,  for  the  defendant  will  sustain  injury,  obviously,  by  the  delay. 
Should  the  matter  hero  terminate,  the  Order  on  this  judgment  will  be 
drawn  up  vntJumt  costs. 

If  the  case  shall  again  come  on  for  hearing,  the  plaintiff  may  file  affi- 
davits in  reply  to  Cook^s.  In  the  present  view  of  the  matter,  the  second 
point  taken  for  the  defendant  becomes  immaterial.  But,  should  our 
opinion  on  the  first  point  be  eventually  the  other  way,  the  question  of 
the  defendant's  actual  absence  will  be  one  of  the  greatest  importance. 

The  statement  of  facts  which  precedes,  in  reference  to  the  defendant's 
application  to  set  aside  the  Foreign  Attachment,  will  fully  explain  the 
cause  of  the  application  next  made,  which  was  by  the  plaintiff — 1st,  to 
set  aside  the  condition  imposed  as  to  appearance  j  the  same  being  an 
obstacle^  instead  of  (as  was  intended)  a  benefit  to  him.  But  2ndly,  fail- 
ing that,  the  plaintiff  asked  to  set  aside  the  appearance,  the  same  being 
inconsistent  with  the  process  of  Foreign  Attachment  afterward  resorted 
to,  which  is  based  on  a  return  that  the  defendant  cannot  be  found,  and 
that,  in  fact,  therefore,  he  has  not  been  served,  and  the  plain  tiff  believes 
him  to  be  out  of  the  colony. 

I  have  mentioned  this  matter  also  to  my  colleagues.  But  it  will  be 
obvious,  that  if  the  previous  decision  be  adhered  to,  the  plaintiff  will 
gain  nothing  and  in  fact  would  be  seriously  prejudiced,  by  succeeding  on 
either  branch  of  this  application.  I  do  not  myself  perceive,  how  he  could 
succeed  on  the  first,  for  the  application  itself  is  late,  and  he  should  have 
rejected  the  intended  boon  at  once,  or  not  at  all.    But  he  might,  possibly, 
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Attachment,  the  entry  of  appearance  would  induce  an  inconsistency  on       Kenny 
the  record,  from  which  he  might,  not  unreasonably,  ask  to  be  relieved.        xeas. 

In  any  view  of  the  case,  however,  the  plaintiff  would  have  to  pay  the  Stephen  C.J, 
defendant's  costs,  who  cannot  be  blamed  for  coming  in  to  oppose,  he 
having  only  acted  in  obedience  to  an  order  of  the  court.     And,  at  any 
rate,  in  the  present  state  of  the  case,  he  must  pay  them. 

Order  accordingly. 

From  this  order  the  plaintiff  appealed,  and,  after  argument,  judgment 
was  reserved,  July  13. 

The  judgment  of  the  Court  was  delivered,  July  19,  by — 

The  Chief  Justice.  The  judgment  delivered  in  this  case,  on  its 
argument  before  myself  in  Chambers,  states  so  fully  the  facts  and 
arguments  that  it  is  unnecessary  to  recapitulate  them  on  this  occasion. 
The  matter  has  now  been  very  elaborately  and  ably  argued  on  the 
plaintiffs  appeal  from  that  judgment,  and  we  are  all  of  opinion  that 
the  conclusion  then  announced  was  right,  and  that  the  writ  of  Foreign 
Attachment,  and  all  Proceedings  thereon,  consequently,  must  be  set 
aside.  We  do  not  think  it  right,  however,  to  give  the  defendant  (as  to 
the  application  of  setting  aside  that  writ)  any  other  costs  than  those  of 
the  late  hearing  and  the  costs  incident  thereto. 

We  do  not  rest  the  judgment,  in  any  respect,  upon  a  presumed 
intention  in  the  legislature  to  repeal  or  disturb  the  provisions  of  the 
Foreign  Attachment  Act  It  is  very  possible  (and  it  may  be  probable) 
that  no  such  intention  existed.  But  it  is  plain,  in  all  cases,  whatever 
may  be  intention,  that,  whenever  an  enactment,  or  system  introduced 
by  an  enactment,  is  repugnant  to  a  system  or  an  enactment  previously 
established,  the  prior  must  give  way  to,  and  is  in  effect  abrogated  by,  the 
posterior  one.  Now  the  Foreign  Attachment  Act  authorises  that  species 
of  process,  under  the  system  of  writs  then  in  force ;  and  there  is  nothing 
to  show  that  it  contemplated  any  other  system  or  would  have  regarded 
any  other  as  equivalent.  That  system  was  established,  originally,  in 
accordance  with  the  Charter,  and  sanctioned  only  writs  addressed  to  the 
Sheriff,  or  some  Officer  or  person,  in  particular  cases,  selected  by  the 
Court  in  his  stead.  The  return  of  nan  eat  inventus  by  the  Sheriff,  or 
such  an  Officer  or  person,  in  addition  to  an  affidavit  to  a  similar  effect 
by  the  plaintiff,  formed  the  preliminaries  to  the  issue  of  a  Foreign 
Attachment.  And  when  one  of  these  is  destroyed,  by  the  introduction  of 
a  system  which  substitutes  the  plaintiff  (or  any  bailiff  or  servant  at  his 
discretion)  for  the  Sheriff,  or  other  impartial  and  responsible  Appointee, 
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V. 

Teas. 
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EssTKT  ^^^^  ^^^^  nevertheless  a  Foreign  Attachment  may  be  issued,  because  for 
some  purpose^  the  statement  of  non  est  inventtis,  made  by  the  plaintiff 
or  his  servant,  may  be  a  return,  and  may  practically  perhaps  be  as 
unexceptionable  as  that  by  the  Sheriff. 

We  do  not  feel  pressed  by  the  argument  that  our  own  Rules  of  the 
21st  June  and  7th  August,  1850,  established,  respectively,  a  form  of 
summons  closely  resembling  that  prescribed  by  the  late  statute  and 
a  form  of  writ  of  Foreign  Attachment,  which  could  be  supported  only 
(it  is  said)  by  a  return,  quite  the  same  as  that  which  may  be  had  now, 
so  that,  if  the  recent  Act  has  abrogated  the  process,  this  Court  must 
unknowingly  have  done  the  same,  whereas,  on  the  contrary,  the  Rules  in 
question  show  that  the  Foreign  Attachment  process  was  still  continued. 
But  to  this  there  are  two  answers.  If  the  effect  of  the  Rules  of  1850, 
establishing  the  hew  form  of  Summons,  was  to  render  writs  of  Foreign 
Attachment  impracticable,  the  Rule  would  give  way  to  the  statute,  not 
the  statute  to  a  mere  Rule  of  this  Court.  In  cases  where  the  process  of 
Foreign  Attachment  was  required,  therefore,  the  Court  might  have 
directed  the  Summons  to  issue,  perhaps,  in  the  ancient  form.  If,  on  the 
other  hand,  the  Rules  did  in  fact  defeat  Foreign  Attachment  writs, 
without  our  intending  that  consequences,  it  follows  only  that  the  same 
oversight  happened  to  the  Judges,  which  it  is  probable  has  now  occurred 
in  the  case  of  the  legislature.  Those  Rules,  however  (or  those,  at  all 
events  of  the  21st  June),  have  been  repealed  by  the  late  Act;  for  different 
forms  are  thereby  established,  and  different  provisions  as  to  service,  and 
appearance.  And  the  remedy,  which  we  should  ourselves  have  been 
ready  to  apply,  can  now  be  easily  sought  for,  and  will,  we  doubt  not,  be 
readily  obtained,  from  that  higher  authority,  to  which  we  and  all  others 
must  defer. 

Independently  of  the  opinion  here  expressed,  as  to  the  operation  of 

the  late  Act,  we  are  strongly  inclined  to  think  that  the  Attachment  in 

this  case  must  in  any  event  have  been  set  aside,  on  the  ground  that  the 

defendant  was  not  absent  from  the  colony,  at  the  time  when  the  Action 

was  commenced.     For,  although  the  prescribed  affidavit  is  framed  in  the 

present  tense,  applied  to  a  date  posterior  to  that  of  the  Summons,  yet 

the  Act  appears  clearly,  by  the  preamble,  to  contemplate  only  actions 

against  persons  then  (i.e,  at  the  time  of  action  brought)  absent,  and  not 

actions  in  which,  by  some  change  of  purpose,  perhaps,  or  accident,  the 

defendant  might  become  absent.  But  on  this  point  it  is  not  now  necessary 

to  pronounce  a  decided  opinion. 

Appeal  dismisaed* 
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DOE  dem,  EVANS  v.  LANG.  (1)  1864. 


April  11. 


Crovon  grant — Boinidaries — Admissions  by  grantee — Prior  possession  known  to       ci     -l      r^  t 

^^^-  j&^f 

and 
The  defendant  occupied  for  niany  years  certain  Crown  land  as  promisee,  with      Therry  J. 

the  cognizance  of  the  plaintiff,  who  afterwards  obtained  a  Crown  grant  including 

the  land  in  question.     Held,  the  plaintiff  was  entitled  to  all  the  land  included  in 

his  grant,  but  that  evidence  was  rightly  received  of  his  admission,  tending  to 

show  possession  by  the  defendant  since  1825  with  his  cognizance,  not  as  facts  to 

vary  his  title,  but  to  show  what  was  his  view  as  to  his  boundaries  prior  to  the 
issue  of  the  grant. 

New  Trial  Motion.  This  was  an  action  of  ejectment  to  recover  twenty 
acres  of  land  on  the  Faterson,  which  had  been  twice  tried.  On  the  first 
occasion,  before  the  Chief  Justice,  there  was  a  veidict  for  the  plaintiff, 
and  on  the  second,  before  Dickinson,  J.,  for  the  defendant. 

Broadhursi  and  Fawceit  now  moved  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  evidence,  and  that  His  Honor  had  im- 
properly permitted  the  jury  to  take  into  consideration  admissions,  which 
had  been  made  by  the  plaintiff,  having  a  tendency  to  show  that  the 
defendant  had  acquired  a  strong  possessory  title  to  the  disputed  land 
with  the  plaintiff's  cognizance,  and  to  contradict  the  description  of  the 
land  contained  in  the  plaintiff^s  grant.  It  was  contended  that  the  terms 
of  the  grant  being  clear  and  certain,  no  parol  evidence  could  be  per- 
mitted to  have  the  effect  of  showing,  or  attempting  to  show  that  the 
plaintiff's  bond  fide  claim  was  less  than  the  grant  gave  him.  Barton  v, 
Davis  (2)  ;  Llewellyn  v,  the  Earl  of  Jersey  (3). 

The  Solicitor-General  and  Meymott,  contra.  The  plaintiff's  grant 
appeared  on,  the  face  of  it  to  have  been  issued  in  fulfilment  of  an  earlier 
promise,  and  as  the  admissions  were  made  when  the  plaintiff  as  well  as 
the  defendant  were  occupying  as  promisees,  the  subsequent  issue  of  the 
grant  would  not  destroy  the  possessory  title  acquired  by  the  defendant 
with  the  plaintiff^s  cognizance. 

The  CoUBT  granted  a  new  trial,  but  without  making  any  order  as  to 
costs.  The  only  matter  which  the  Court  had  to  consider  was  simply 
whether  or  not  the  plaintiff  had  obtained  what  he  was  entitled  to  by 

(1)  The  Sydney  Morning  Herald,  April  12,  1864.         (2)  19  L.J.,  N.S.,  C.P.,  302. 

(3)  U  M.  &  W.  183. 
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the  laws  o£  the  country.  It  was  plain  that  he  had  not.  He  was  entitled 
to  possession  of  all  the  land  included  in  his  grant,  and  the  grant  included 
the  disputed  twenty  acres.  This,  consequently,  was  a  plain  case  of 
demonstrable  error  on  the  part  of  the  jnry.  It  would  have  perhaps 
been  better  if  this  action  had  never  been  commenced.  It  would  be 
impossible  also,  perhaps,  to  make  any  jury  look  upon  the  case  otherwise 
than  as  a  harsh  one,  and  upon  the  defendant's  position  as  a  very 
righteous  one.  Still  these  were  considerations  at  which  the  Court  could 
not  look,  its  simple  duty  being  to  administer  justice  according  to  the 
law.  The  admissions  were  proper  matters  for  the  consideration  of  the 
jury,  not  as  facts  which  could  vary  in  any  degree  the  plaintiflTs  title, 
but  merely  as  circumstances  to  show  what  his  view  as  to  boundaries 
had  been  prior  to  the  issue  of  the  grant,  just  as  the  evidence  of  the 
surveyors  was  admissible  in  connection  with  lines  and  boundaries.  And 
it  was  only  in  this  latter  character  that  the  jury  had  been  directed  to 
consider  it. 

^ew  trial  granted. 
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DOE  dem.  PEACOCK  and  others  v.  KING.  (1)  1854. 


BegislrcUion  of  deeds-^G  Qto,  IV y  No.  22 — "  Made,  and  executed  hond-Jide  and  for 

a  vedttable  consideration** — Fraud — Consideration — Bona-Jides^Preience  titles  Stephen  C.J. 
^32  Hen.  VIII,  c.  9— Overruling  qf  prior  decisions,  ^*^^lnd'*  *^' 


The  land  in  question  was  conveyed  by  J.,  in  1839,  to  P.,  under  wnom  the 
plaintiffig  claimed,  but  the  transfer  was  not  registered  until  1845.  The  same  land 
was  conveyed  by  J.,  in  1843,  to  trustees,  for  J.'s  creditors,  from  whom  the  defen- 
dant purchased,  and  registered  the  same  year. 

Held,  the  omission  to  register  a  deed  is  not  necessarily,  or  by  itself,  indicative 
of  fraud,  but,  with  other  matters,  it  may  be  a  badge  of  fraud. 

Assuming  J.  to  have  been  out  of  possession  when  he  conveyed  to  the  trustees, 
yet  the  statute  as  to  pretence  titles,  32  Hen.  VIII,  c.  9,  if  in  force  in  these  colonies, 
is  inapplicable  to  the  case. 

The  conveyance  to  the  trustees,  in  pursuance  of  an  arrangement  by  J.  with  his 
creditors,  was  a  conveyance  for  valuable  consideration,  within  the  meaning  of  tlie 
Registration  Act. 

(P^'the  Chief  Justice  and  Therry,  J.,  Dickinson,  J.,  disseniiente).  According  to 
the  earlier  decision  of  the  Court,  in  Doe  v,  Gannon  (2),  the  Registration  Act, 
6  Geo.  IV,  No.  22,  provides  that  a  registered  conveyance,  to  have  priority  over 
other  conveyances,  must  have  been  '*  made  and  executed  &o}ki^G?e,  and  for  valuable 
consideration,"  and  this  hona-Jides  has  reference  to  the  conveying  party, 

{Per  Dickinson,  J.)  Doe  v,  Gannon  was  incorrectly  decided.  The  jury  should  be 
instructed  that  the  vendee  under  the  prior  conveyance  should  prevail,  unless  the 
purchasers  under  the  second  transfer  shall  prove  that  their  conveyance  was  regis- 
tered before  the  former,  and  that  they  gave  valuable  consideration  for  their  title, 
without  knowledge  of  the  former  conveyance.  The  Act  renders  the  earlier  deed 
utterly  void  against  the  subsequent  (but  prior  registered)  deed. 

{Per  the  Chief  Justice.)  The  first  deed  is  not  void,  but  the  respective  priorities 
of  the  conflicting  instruments  are  merely  reversed. 

New  Trial  Motion.  This  was  an  action  of  Ejectment  to  recover  pos- 
session o£  land  in  Crown-street,  Miller's  Point,  Sydney.  The  plaintiff's 
daim  rested  on  a  conveyance  from  John  JoneSy  executed  in  1839,  and 
subsequent  transfers,  but  the  former  was  not  registered  till  1845.  Prior 
to  this  date  Janes  has  assigned  the  land  in  question  to  trustees  for  his 
creditors,  by  an  instrument  executed  and  registered  in  1843.  It  was 
agreed,  when  the  case  was  heard,  that  the  conveyance  of  1839  was  only 
a  colourable  one,  and  the  question  was  left  to  the  Jury  as  to  the  bond- 
fides  of  the  case.  His  Honor,  Mr.  Justice  Therry,  stating  that  the  non- 
registration of  the  deed  was  some  evidence  of  a  fraudulent  design. 

(1)  The  Sydney  Morning  Herald,  April  26,  June  19, 1854. 

(2)  Ante,  p.  400. 
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Dqb  The  Attorney -General  and  Stephen^  contra, 

^  ^^-  Cur.  adv.  vuU. 

Peacock 


V. 

Kino. 


The  Courfc  delivered  judgment,  June  17,  as  follows : — 

The  Chief  Justice.  This  is  an  action  of  Ejectment  for  a  small  piece 
of  land  in  Sydney,  tried  before  Mr.  Justice  Therry  at  the  last  Sittings, 
when  a  verdict  was  returned  for  the  defendant 

The  case  is  as  follows  Both  parties  claim  under  John  Jones.  The 
plaintiff  relied  on  a  conveyance  from  him  to  Peacock^  in  the  year  1 839, 
but  not  registered  until  January,  1845,  and  a  conveyance  from  the 
latter  in  July,  1844,  to  Gannon  and  Parsonage,  registered  in  April, 
1845.  The  defendant  relied  on  a  conveyance  from  Jones  on  August, 
1843,  to  certain  trustees  (from  whom  the  defendant  purchased)  for 
Jones's  creditors,  registered  in  the  same  month.  So  that  the  latter  con- 
veyance, although  posterior  in  date  to  Peacock^s,  was  the  first  registered. 

The  Registry  Act  in  force  at  the  date  equally  of  Jones's  two  deeds 
was  the  6  Geo.  lY,  No.  22,  which  enacted  that  all  conveyances,  other 
than  leases  for  less  than  three  years,  *^  made  and  executed  bondjide  and 
for  a  valuable  consideration,"  and  registered  in  conformity  with  that 
Act,"  shall  have  and  be  allowed  priority  over  every  other  conveyance, 
that  is  to  say,  the  conveyance  first  registered  shall  have  priority,  in 
respect  of  all  lands  affected  by  such  conveyance,  over  every  other  con- 
veyance affecting  the  same  lands,  and  the  conveyance  next  registered  shall 
have  priority  over  every  other  conveyance,  and  so  on,  a,ccording  to  the 
priority  oftlie  time  of  registering. 

Under  that  Act  the  deed  to  the  trustees  was  registered.  So  far, 
therefore,  its  title  to  "  priority  "  (whatever  that  word  ,may  mean)  was 
complete.  The  6  Geo.  IV  was  repealed,  from  the  1st  January,  1844,  by 
7  Vic,  No.  16,  but  without  prejudice  to  "  the  operation  of  anything 
already  done  "  under  the  former  Act.  The  deed  to  Peacock  was  regis- 
tered, however,  under  the  new  Act.  And  if  the  question  were  as  to  the 
effect  of  thai  registration,  no  small  difficulty  might  be  found  in  the  case 
by  reason  that  the  7  Vic,  No.  16,  applies  (in  terms  .at  least)  to  then 
futwre  deeds,  without  any  saving  clause  respecting  deeds  previously 
executed.  But  the  question  is,  exclusively,  as  to  the  effect  of  the  regis- 
tration of  the  deed  of  1843.  And  if  the  expression  used  in  the  6  Geo. 
IV,  No.  22,  however  ill  selected  or  wanting  in  distinctness  (that  a  res- 
tored deed  shall  have  "  priority  "  over  every  other,  and  the  conveyance 
next  registered  over  every  other,  "  and  so  on  according  to  the  priority  " 
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of  registration),  is  to  be  allowed  any  meaning  at  all,  having  regard  to  the  1854. 
recital  of  the  Act,  and  its  general  provisions  in  favour  of  registering  dq^ 
deeds  affecting  lands,  we  conceive  that  that  enactment  must  be  held  to  ctem. 
amount  to  this  : — ^That,  where  two  conveyances  are  in  conflict,  the  one  r. 

first  registered,  although  posterior  in  date,  shall  prevail  over  the  unregis- 
tered one,  although  prior  in  date  and  time  of  execution)  so  that  the  "^P^^^  C« J» 
-earlier  deed,  although  not  absolutely  made  void,  shall,  as  against  the 
subsequent  but  first  registered  one,  have  no  operation. 

The  construction,  no  doubt,  induces  this  apparent  difficulty,  that, 
inasmuch  as  the  first  deed  is  not  made  void,  the  grantor  thereby 
effectually  passed  his  estate,  and  what  had  he  then  to  convey,  at  the 
time  of  executiug  the  second  ?  But  this  difficulty  is  not  of  our  creation. 
And  the  solution  is,  that  the  act  of  registration  confers  on  the  latter  a 
retroactive  operation,  as  against  the  previous  unregistered  instrument, 
overriding  it,  so  that  the  posterior  in  date  acquires  an  efficacy  (or,  in 
the  words  of  the  enactment,  a  priority)  over  the  first  executed  deed. 
The  whole  nevertheless  being  subject  to  the  qualification,  that  the  deed 
thus  claiming  a  Petitions  precedence,  by  registration,  shall  have  been 
^'  made  and  executed  bond  fide^  and  for  valuable  consideration.'' 

Upon  this  construction,  the  only  question  in  the  present  case  was, 
whether  the  conveyance  to  the  trustees  was  so  made  and  executed.  At 
the  trial,  however,  a  good  deal  of  extraneous  matter  was  gone  into, 
apparently  without  objection,  and  the  Judge  instructed  the  Jury,  that 
the  non-registration  of  Peacock^ 8  deed  was  some  evidence  of  a  fraudulent 
concoction  or  design.  Certain  misconduct,  also,  (real  or  supposed),  on 
the  part  of  Gannon,  the  transferee  from  Peacock  was  referred  to  by  the 
defendant.  But  as  Jones^  conveyance  in  trust  was  prior  in  date  to 
Gannon^ 8  deed,  the  contest  did  not  involve  any  considerations  affecting 
the  latter.  The  question  was  one  of  precedence,  simply,  between  the 
deed  of  1843  and  that  of  1839.  On  the  other  hand,  the  hona-Jldea  of 
the  last-mentioned  deed  was  incidentally  in  question  ;  because  if  Jones 
did  not  convey  to  Peacock  on  good  consideration,  or  if  he  conveyed 
colorably  only,  then  his  conveyance  to  the  trustees  would  doubtless  be 
unimpeachable,  on  one  (at  all  events)  of  the  two  points  necessary  to 
sustain  it. 

It  appeared  from  the  documents  put  in,  and  from  the  evidence  of 
Gannon,  that  Jones  was  absent  from  the  Colony  for  some  years ;  and 
that  his  conveyance  to  Peacock  was,  probably,  a  short  time  before  his 
departure,  that,  after  his  return,  he  became  (or  he  had  been  previously) 
embarrassed,  and  that,  under  an  arrangement  with  his  creditors,  or  most 
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1854.  of  them,  time  was  given  him  to  collect  his  assets,  and  he  was  to  he 
PoB  allowed  to  quit  the  Colony  for  that  purpose,  he  making  over  all  his 
(lem.         property  to  trustees,  for  securing  and  ultimately  liquidating  the  dehts. 

X £ACOCK 

V  In  pursuance,  or  intended  pursuance  of  that  arrangement,  a  deed  was 

prepared  in  July,  1843,  and  executed  by  Jonea^  by  which  he  conveys 
Stephen  U.J.  ^^p  pm-ports  to  convey)  all  the  lands  said  to  be  described  in  a  schedule 
annexed  by  way  of  mortgage,  conditioned  for  the  payment,  to  all  creditors 
executing  that  deed,  of  their  respective  debts,  on  stated  days  ;  and,  in 
default,  the  trustees  were  to  sell  the  property,  and  pay  such  creditors 
the  suins  set  opposite  to  their  names.  No  schedule,  however,  was  annexed. 
Several  signatures  appear  as  creditors,  but  whether  they  executed  the 
deed,  in  point  of  fact,  was  not  shown  ;  no  sums  are  specified  as  due  to 
them;  and  the  trustees  did  not  execute,  as  such,  or  individually/;  though 
certain  signatures  are  attached,  in  the  column  appropriated  to  creditors, 
of  the  firms  to  which  they  belonged. 

The  deed,  therefore,  was  clearly  imperfect,  and  (as  a  conveyance,  at 
all  events),  inoperative.  But,  by  another  deed,  dated  3rd  August 
following,  reciting  that,  by  the  previous  deed,  all  the  estate  of  Jones  had 
been  conveyed,  or  intended  so  to  be,  Jones  conveys  absolutely  to  the 
same  trustees  all  his  property  in  New  South  Wales,  whatsoever  and 
wheresoever,  in  consideration  of  the  premises,  on  trust  to  sell,  and  pay 
the  proceeds  to  (or  rateably  among)  all  his  creditors  without  preference, 
handing  over  the  balance  to  himself,  if  any.  A  schedule  was  annexed, 
containing  an  enumeration  of  divers  properties,  and  among  them  the  one 
in  dispute.  This,  being  the  deed  under  which  the  defendant  purchased, 
was  duly  executed  by  the  parties  to  it,  and  immediately  registered.  In 
May  following,  1844,  Jones'  estate  was  sequestrated  as  insolvent,  and, 
in  July,  Peacock  conveys  to  Gannon  and  Parsonage;  neither  being 
registered,  however,  until  January  and  April  then  following,  respectively. 
As  already  observed,  the  defendant  insisted  on  these  matters,  as  indica- 
tive of  fraud,  but  there  were  no  other  circumstances,  so  far  as  we  can 
collect,  to  show  it.  There  was  some  evidence,  of  possession  having  been 
taken  by  Peacock ;  but  whether  the  Jury  believed  such  possession  to 
have  been  taken  (it  being  strongly  urged  that  they  did  not)  or  if  taken, 
whether  it  was  referable  to  Peacock's  conveyance,  or  to  some  other  cause, 
we  have  no  means  of  ascertaining.  Neither  Peacock,  nor  Jones,  was 
examined. 

On  the  motion  before  us  for  a  New  Ti-ial,  it  was  contended  that  the 
verdict  for  the  defendant  was  unsupported  by  evidence,  and  against  law 
— that  Jones'  conveyance  to  the  trustees,  if  bond  fide  and  for  value,  was 
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void  by  the  statute  against  buying  pretended  titles ;  be  being  at  the  time  1854. 

out  of  possession,  and  wholly  without  title — but  that  it  was  not  for  x>ob       ' 

value;  and  it  could  not  be  bond  fide,  because  he  had  himself  previously  -p^^' 

conveyed  to  another  person — that  there  cannot  be  a  valid  conveyance,  v, 
by  a  party  out  of  possession,  and  who  has  in  himself  no  right  of  entry — 

and,  lastly,  that  the  Judge  misdirected  the  jury,  in  telling  them  that  ^^^P^^^  ^J* 
non-registration  was  a  badge  of  fraud. 

We  have  considered  this  case ;  and  we  think  that  there  ought  to  be 
a  new  trial.  We  conceive  that  under  all  the  circumstances  the  omission 
to  register  a  deed  is  not  necessarily,  or  by  itself,  indicative  of  fraud. 
But,  with  other  matters  (as  the  circumstance  indicates  either  secrecy  or 
fraud)  it  may  be  a  badge  of  fraud.  We  are  of  opinion  that  the  statute 
as  to  buying  pretended  titles,  if  in  force  in  these  colonies,  is  quite 
inapplicable  to  a  case  of  this  kind.  The  trustees  may  or  may  not,  under 
the  conveyance  of  1843,  have  acquired  a  title  from  Jones,  But  it  would 
be  too  much  to  say,  that,  in  accepting  that  conveyance,  for  the  benefit 
of  themselves  and  others,  as  his  creditors,  they  were  within  the  prohibi- 
tions and  penalties  of  a  law,  passed  to  restrain  gambling  in  questionable 
and  dormant  claims.  We  say  this,  on  the  assumption  that  Jozies  was 
not,  either  in  fact  or  constructively,  in  possession  of  this  property.  On 
that  question,  however,  we  have  at  present  no  sufficient  guide ;  and  we 
think  that  the  opinion  of  a  jury  should  be  taken  on  it. 

We  are,  moreover,  of  opinion  that  the  conveyance  to  the  trustees,  if 
in  fact  for  the  considerations  expressed  in  that  deed,  was  a  conveyance 
for  valuable  consideration  within  the  meaning  of  the  Registration  Act. 
But  it  appears  to  us  that  the  question  whether  it  was  or  not  made  and 
executed  bond  fide  has  not  yet  been  satisfactorily  decided  ;  as  we  cannot 
persuade  ourselves  that  it  was  not  confounded  with  the  question  of  fraud 
in  Peacock^  or  in  Gannon,  or,  at  any  rate,  of  fraud  or  improper  contriv- 
ance in  the  conveyance  to  Peacock,  These  latter  questions  were,  indeed, 
not  irrelevant  to  the  case,  but  they  were  incidental  only,  and  collateral 
to  the  former. 

What  constitutes,  however,  a  bond  fide  execution  in  cases  of  this  kind  ? 
—  According  to  our  decision  in  Doe  v,  Gannon  (3)  (which,  if  calculated 
to  defeat  the  intention  of  the  Act,  or  its  framers,  might  long  ago  have 
been  corrected  by  the  legislature),  there  must  be  bonafides  in  the  con- 
veying party.  But  it  by  no  means  follows  that  there  must  necessarily 
be  fraud  or  impropriety  in  a  second  conveyance.  If  so,  no  question  of 
priority  by  registration  between  two  conveyances  could  ever  practically 

(3)  Ante,  p.  400. 


884  SUPREME   CCUM   CASES. 

1854.        arise.     The  firat  conveyance  may  have  been  forgotten  ;  or  it  may  itself 
Doe         have  been  a  fraud,  or  colorable  merely,  or  without  consideration.     Or  it 
dem.         jQg^y  Y^y^  been  for  an  innocent  purpose,  which  has  been  answered  ;  and 
V,  the  moral  right  to  convey  to  a  third  party,  therefore,  may  exist,  though 

the  first  estate  may  never  have  been  revested.  In  reference  to  such 
Mephen  C,J.  questions  as  these,  the  real  nature  of  the  transactions  with  Feaeoek, 
which  gave  occasion  to  the  deed  of  1839,  and  the  fact  of  his  taking  or 
having  possession  afterwards,  and  in  what  character  (for  it  may  have 
been  as  Jones*  agent)  were  doubtless  material.  For  all  more  or  less  affect 
the  question  whether  Jones  executed  the  deed  of  1843  bond  fide  or  not. 
But  on  that  point,  as  it  seems  to  me,  the  case  wholly  depends.  Or,  if 
bona  fides  in  those  that  accepted  that  deed  were  sufficient,  then  any 
mala  fides  in  Jones  or  Peacock  became  equally  unimportant.  Irrespec- 
tive of  the  Kegistration  Act,  however,  fraud  or  want  of  consideration 
between  Jones  and  Peacock,  in  1839,  might  le  very  material,  under  the 
statute  of  27  Eliz.,  c.  4,  or  perhaps  of  the  13  Eliz.,  c.  5.  But  this  ques- 
tion, if  at  all,  does  not  appear  to  have  been  specifically  raised. 

I  retain  the  opinion  expressed  by  this  Court,  in  the  case  of  Doe  v. 
Gannon,  A  conveyance,  once  executed  (and  not  void  or  voidable  for 
fraud,  or  by  statute),  passes  the  estate  ;  and  a  subsequent  conveyance, 
by  the  same  grantor,  is  inoperative.  This  being  the  law,  the  first 
grantee's  rights  are  not  to  be,  and  cannot  be,  taken  away,  as  I  conceive, 
in  i&YOViV  of  any  posterior  conveyance,  withoat  some  expi'ess  or  clearly 
implied  enactment.  Nor  in  any  case,  or  under  any  circumstances, 
further  or  other  than  the  terms  of  that  enactment  prescribe.  Now,  in 
the  first  place,  the  Kegistry  Act  leaves  the  law,  as  to  the  operation  of  a 
conveyance,  irrespective  of  any  second  deed,  just  where  it  was.  Regis- 
tration is  not  made  necessary,  nor  does  the  registration  of  a  second  deed, 
in  conflict  with  the  first,  render  the  first  deed  void.  The  enactment 
merely  reverses  their  respective  priorities,  A  clumsy  way,  truly,  of 
expressing  what  was  meant ;  for,  if  the  last  in  point  of  time  be  pre- 
ferred, the  first  executed  becomes  waste  paper.  But  still,  the  words 
enable  us  (so  far)  to  ascertain  the  meaning,  and,  moreover,  are  sufiScient 
to  carry  out  that  intent,  since  "  priority  "  could  not  bo  given  to  a  deed 
without  making  it  efiectual  against  the  one  to  which  it  is  preferred. 

With  respect,  however,  to  the  qualification  limited  by  the  enactment, 
I  discover  no  words  entitling  the  Court  to  hold  Ihat  the  legislature  meant 
more  or  otherwise  than  what  is  literally  said.  The  statutory  eflTect,  so 
conferred,  is  to  have  place  only  where  the  second  deed  has  been  executed 
("  made  and  executed  ")  for  a  valuable  consideration,  and  bond  fide.   And 


Stephen  C.J. 
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I  know  of  no  rule  which  will  enable  us  to  construe  those  words  as  appli-         1854. 

cable,  exclusively,  to  a  making  and  executing  by  one  only  of  the  parties         x)^^ 

to  such  deed.  ^  ^^^' 

Pbaoock 

The  argument  for  that  construction  is,  that  any  other  will  render  the  ^^' 
enactment,  in  the  great  majority  of  cases,  nugatory  and  idle.  My  answer 
is,  that,  if  the  intention  was  as  supposed,  the  words  used  do  not  express 
it ;  and  that,  if  he  could  collect  such  an  intention,  from  the  general 
tenor  or  declared  objects  of  the  act,  yet  we  have  no  power  to  give  effect 
to  that  intention,  unless  enacting  words  be  found,  large  enough  to  enable 
us  to  do  so.  With  the  meaning  supposed  (which  I  quite  admit  ought 
to  have  been  and  perhaps  tvas  the  meaning),  the  language  should  have 
been  "  made  and  executed  for  valuable  consideration,  and  to  a  party 
taking  bond  fide^*  or,  that  all  deeds  whatsoever,  not  registered,  shall 
"be  fraudulent  and  void  against  any  party  so  taking,^*  But  the  enact- 
ment is,  that  the  registered  deed  must  be  ^^rnade  and  executed^*  bond 
fide.  And  I  cannot  understand  how  a  deed  can  be  so  made  and  executed 
which  the  principal  party  thereto  executes  maldi,  fide.  By  the  first  con- 
veyance (supposing  it  not  to  have  been  itself  fraudulent),  the  grantee 
acquires  a  clear  legal  right.  Tt  is  possible  that  considerations  perfectly 
innocent,  if  not  laudable,  may  have  induced  him  not  to  register  that 
deed.  His  grantee  afterwards  conveys  the  same  land  to  another  by  a 
deed  which  is  registered.  But  the  statute  was  only  meant  to  avoid 
"secret  and  fraxiAuUnV^  conveyances,  and  the  first  grantee,  I  conceive, 
will  not  be  defeated  by  the  second  deed,  because  (on  such  a  state  of 
facts)  it  cannot  have  been  made  bond  fide,  as  the  Act  in  terms  requires. 

In  the  English  Registry  Acts  of  2  Anne  c.  4  and  7  Anne  c.  20  (for 
Yorkshire  and  Middlesex  respectively),  the  provision  is  plainly  expressed 
that  "  every  deed  made  and  executed  shall  be  adjudged  fraudulent  and 
void,  against  any  subsequent  purchaser  or  mortgagee  for  valuable  con- 
sideration," unless  a  memorial  thereof  be  registered.  The  language  of 
the  Proclamation,  to  which  our  Act  refers,  is  precisely  the  same.  But 
then,  it  must  be  observed  the  Proclamation  recites  the  importance  of  all 
deeds  afiecting  land  being  registered.  When  we  find  other  language 
used,  therefore,  in  the  clause  under  consideration,  importing  the  deeds 
may  be  registered  or  not  as  the  parties  please,  and  the  subsequent  deeds 
shall  have  priority  over  unregistered  deeds,  only  wli^n  made  and  executed 
bondfidey  as  well  as  for  valuable  consideration,  we  may  reasonably  infer, 
I  conceive,  a  different  idea.  And,  in  endeavouring  to  ascertain  what 
that  idea  was,  I  think  that  we  have  no  right  to  put  any  construction  on 
the  words  used  (especially  in  derogation  of  a  previous  title),  other  than 
the  words  themselves  naturally  import. 
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1854.  Now  a  conveyance  is  made  and  executed,  for  all  practical  purposes, 

Doe         when  executed  and  delivered  by  the  ira'MfwTor,     If  the  transferee  do 

Peacock      ^^*  repudiate  or  disclaim,  the  estate  thereupon  vests  immediately.     Tlie 

v.  execution  by  the  laAter  is  unnecessary.     Accordingly,  when  the  English 

Acts  require  that  one  of  the  witnesses  to  the  Memorial  (2  Anne  c.  4  s. 

iiievl^tn  C.J.    y^  ^^^  .^  ^^^^  ^  20  s.  6),  shall  be  "  one  of  the  toitnesees  to  the  exeeulion 

of  the  deed,"  Sir  Edward  Sagden  says  as  follows: — **This  must  be 
understood  to  mean,  not  merely  the  execution  by  an  unnecessary  party 
(as  the  grantee),  but  the  execution  of  the  party  from  whom  the  estate 
moves.''  (4)  How  then  can  the  Court  hold,  that  a  conveyance  is  made 
and  executed  hondfidey  if  the  party  whose  execution  cdons  gives  validity 
to  the  instrument,  the  grantor,  has  made  and  executed  it  maldjide  ?  Let 
the  consequences  of  a  literal  construction  be  what  they  may,  it  does  seem 
to  me  that  the  one  suggested  would  depart  too  widely  from  the  words 
used,  <o  admit  of  our  adopting  it.  Such  a  construction,  I  apprehend, 
•  would  be  tantamount  to  this,  that  a  conveyance  can  be  deemed  complete, 

when  it  is  executed  by  the  grantee  only.  Or,  that  it  is  not  complete 
(and  therefore  is  not  made  and  executed)  until  executed  by  both  parties, 
but  that,  nevertheless,  it  need  not  be  made  and  executed  bo7id  fide  by 
both,  but  may  be  so  made  and  executed  by  one  only. 

But  I  have  always  understood  the  law  to  be,  that  every  construction 
must  be  supported  by  words,  and  not  founded  on  a  supposed  or  even 
plain  intent  merely,  and  that,  above  all,  an  enactment  is  not  to  be 
construed,  so  as  to  make  any  innovation  on  the  Common  Law,  or  on 
rights  given  by  that  law,  further  than  what  is  plainly  (or  by  necessary 
inference)  expressed.  Rex  v.  Stoke  Damerel  (5) ;  Eex  v.  Great  Bently 
(6) ;  Rex  v.  Shone  (7) ;  Rex  v,  Barham  (8) ;  Rex  v.  Turvey  (9)  ;  Brand- 
ling V,  Barrington  (10) ;  and  other  similar  cases. 

On  the  whole,  it  will  be  seen  that  on  this  last  point  the  Court  are  not 
unanimous.  The  New  Trial,  however,  is  unanimously  directed,  and  the 
costs  of  the  first  trial  will  abide  the  event  of  the  second. 

Dickinson,  J.  I  agree  with  their  Honors  that  there  ought  to  be  a 
New  Trial  of  this  cause,  because  even  if  the  Defendant  was  on  the 
evidence  entitled  to  the  verdict  he  obtained,  the  ground  on  which  their 
finding  might  be  supported  was  not  presented  to  the  Jury,  by  no  fault 
of  the  Judge  who  presided,  but  from  his  deference  to  a  decision  of  the 
full  Court,  which  I  no  longer  think  can  be  maintained. 

(4)  2  Ven.  &  Pur.,  970,  11th  Ed.     (6)  7  B.  &  C,  569.     (6)  10  B.  &  C,  620.     (7)  6 
East,  518.     (8)  8  B.  &  C,  104.     (9)  2  B.  &  Aid.,  520.     (10)  6  B.  &  C,  475. 
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by  which  my  learned  colleagues  now  support  their  conclusions,  and  by         d^^ 
which  substantially  we  were  all  affected  in  framing  the  former  Judg-     -p^^^ 
ment.     But  I  think  we  were  on  that  occasion  too  much  influenced  by  v. 

comparing  the  exactness  of  certain  Common  Law  doctrines,  and  the 
precision  of  the  Statutes  13th  and  29th  Elizabeth  (10a),  with  the  indistinct  ^'<^**«««»  J« 
wording  of  the  enactment  6  Geo.  lY,  No.  22. 

It  is  clear,  that  by  the  Common  Ijaw,  no  fraud  was  remedied  which 
defeated  an  after  purchase,  but  only  that  which  was  committed  to  defeat 
a  former  interest  This  doctrine,  though  a  very  stringent  application 
of  the  maxim  prior  in  tempore  potior  in  jure,  most  clearly  evinced  the 
value  of  priority  in  conveyances.  Such  priority,  of  course,  could  only 
be  invalidated  by  Statutory  provision  of  determinate  signification. 

The  Statutes  of  Elizabeth  nullified  in  favour  of  a  subsequent  purchaser 
this  priority,  by  using  the  unmistakable  words  utterly  void ;  whereas 
the  local  enactment  merely  says,  that  a  subsequent  registered,  shall  have 
priority  over  a  former  unregistered  conveyance,  if  the  latter  deed  is  made 
and  executed  bond  fide,  and  for  valuable  consideration.  At  Common 
Law,  and  by  ordinary  construction,  it  is  clear  that  the  execution  of  a 
deed  is  the  act  of  the  transferror  of  the  estate  conveyed  by  it. 

I  am  of  opinion,  after  much  reflection  on  the  decision  in  Doe  v, 
Gannon  (11),  that  it  was  incorrect.  In  the  construction  of  enactments, 
the  question  is  not  what  certain  words  mean  by  themselves,  but  what 
the  Legislature  appears,  on  the  face  of  the  Act,  to  have  meant  by  those 
words.  As  the  preamble  of  a  statute  is  a  good  means  to  find  out  its 
meaning,  and  as  the  preamble  to  the  Act  6  Geo.  IV,  No.  22,  incorporates 
(by  reference)  the  Proclamation  of  Governor  Macqiuirie,  the  first  para- 
graph of  the  latter  document  may  here  be  legitimately  cited.  '*  Whereas 
the  lands  in  this  territory  are  generally  freehold,  which  may  be  so 
secretly  transferred  or  conveyed  by  one  person  to  another,  that  such  as 
are  ill  disposed  have  it  in  their  power  to  commit  frauds ;  by  means 
whereof,  persons  who  may  have  been  enabled  to  purchase  lands,  or  lend 
money  on  land  security,  may  be  afterwards  undone  in  their  purchases 
and  mortgages,  by  prior  and  secret  conveyances  and  fraudulent  incum- 
brances.'' The  preamble  further  states,  <4t  is  expedient  to  confirm  the 
said  proclamation,  &c.  Be  it  therefore  enacted,  4&c."  The  object  of  the 
Act,  therefore,  clearly  appears  by  the  preamble  to  be,  to  secure  persons 
who  have  bought  or  lent  money  on  land,  against  prior  and  secret  con- 
veyances. 

(11)  ArUe,  p.  400.        (10a)  27  Elizabeth. 
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1854.  The  enacting  claiwe,  so  far  as  regards  the  question  before  us,  is  sub- 

DoE        stantially,  ''  conveyances  affecting  lands  may  be  registered,  and  if  regis- 

e^em.        tered,  shall,  if  made  and  executed  bond  fide,  and  for  valuable  considera- 
Peacock  '  ,  "^ 

V,  tion,  be  allowed  priority  over  every  other  deed  subsequently  registered." 

^^*  In  the  construction  of  this  clause,  we  ought  therefore  (if  we  can  do  so 
Dtekmaon  J.  properly)  to  interpret  every  word,  so  as  to  make  it  effectuate  the  object 
indicated  by  the  preamble.  A  deed  can  only  be  allowed  priority  over  a 
subsequently  registered  though  antecedently  made  conveyance,  by 
making  the  last  mentioned  vMerly  void  as  against  the  first-mentioned 
instrument.  The  enactment,  therefore,  renders  the  first  executed  con- 
veyance as  utterly  void,  against  the  subsequent  but  prior  registered  deed, 
as  if  the  language  used  in  the  Statutes  of  Elizabeth  had  ipsiaaimis  verbis 
been  adopted  in  the  Colonial  Act,  according  to  the  maxim  in  Liford^s 
case,  (12) ;  provided  the  first  registered  conveyance  was  made  and 
executed  bond  fide,  and  for  valuable  consideration. 

But,  if  our  former  construction  of  the  Act  is  to  be  maintained,  a  man 
who  buys  a  property  previously  sold  can  only  be  safe,  if  the  vendor,  who 
had  previously  sold  it  to  another,  should  in  the  opinion  of  a  jury  have 
made  the  second,  despite  the  former  sale,  in  good  faith.  If  that  is  all 
the  security  the  Act  has  given  to  innocent  purchasers,  it  has  indeed  done 
very  little  for  them.  If,  however,  it  has  done  no  more,  we  cannot  give 
it  greater  efficacy.  On  the  former  occasion  we  thought  the  Act  had  done 
no  more.  But  I  am  now  of  opinion,  that  the  bona  fides  must  be  on  the 
part  of  the  transferee.  For,  regarding  the  object  of  the  enactment,  and 
that  the  valuable  consideration  must  proceed  from  the  second  vendee, 
it  appears  (from  the  language  of  the  enactment)  more  likely  that  the 
Legislature  intended,  and  therefore  more  reasonable  for  us  to  hold,  that 
the  bona  fides  should  exist  in  the  same,  rather  than  in  the  other  party  ; 
and  that  the  words  made  and  executed,  should  be  construed  to  be  the 
words  of  the  transferee,  as  he  in  such  transactions,  acting  with  good 
faith  (i.e-f  in  ignorance  of  a  former  sale),  is  the  party  that  requii*es  pro- 
tection against  the  mistake  or  roguery  of  a  vendor  selling  him  what  he 
has  no  right  to  sell. 

The  only  question  which  remains  is,  whether  this  Court  has  the  power 
to  decide  a  point  of  Law,  in  opposition  to  its  own  former  ruling.  If  it 
has,  and  the  former  decision  was  wrong  then,  as  it  has  acquired  no 
validity  from  being  acted  on  in  subsequent  cases,  I  conceive  it  is  our 
duty  to  acknowledge  the  error,  and  record  our  recantation.  The  title 
in  each  number  of  Uarrisor^s  Annual  Digest,  Cases   Over-ruled  and 

(12)11  Rep.  52  a. 
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mcrialium  omnilnu  horie  sapiL     That  a  Court  may  and  sometimes  does         j)o£ 

overrule  its  own  decisions  is  shown  by  the  case  of  Stancliffe  v,  Hardr     p  '^*"*' 

v)ick  (13).     That  case  (which  was  decided  after  time  taken  for  consider-  v. 

ation)  has  been   since  declared   erroneous,  by  the  same  court  which 

decided  it,  and  by  the  mouth  of  the  identical  great  Judge,  who  pronounced  •^»<^*»'**o'*  •'* 

the  Judgment     See  the  Judgment  of  Baron  Parke  in  Whitmore  v. 

Greene  (14) ;  also  hia  observations  in  Kynaston  v.  Crouch  (15) ;  and  in 

Toung  v.  Cooper  (16).     The  Court  of  King's  Bench,  moreover,  in  Doe  v. 

Plowman  (17)  set  aside  their  own  previous  decisions  in  Doe  v,  Wright  (18), 

and  in  Doe  v.  Hilder  (19). 

I  think  that,  on  the  second  trial,  the  jury  should  be  instructed  that 
vendee  under  the  prior  conveyance  should  prevail  unless  the  purchasers 
under  the  second  transfer  shall  prove  that  their  conveyance  was  regis- 
tered before  the  former,  and  that  they  gave  valuable  consideration  for 
their  title,  without  knowledge  of  the  former  conveyance, 

I  have  before  stated,  that  I  recede  from  my  former  opinion  because 
the  decision  in  that  case  has  acquired  no  validity,  from  having  been 
acted  on  in  subsequent  judgments  of  the  Court.  When  a  decision,  how- 
ever erroneous,  has  been  frequently  acted  on  judicially,  no  doubt  it 
must  be  adhered  to,  though  it  ought  not  to  be  extended.  If  I  had  any 
evidence  that  the  former  decision  had  been  acted  on  frequently  in  the 
course  of  practice,  I  should  hesitate  before  announcing  the  opinion  I 
express.  But  I  have  no  evidence  that  I  can  judicially  notice,  that  the 
decision  has  been  followed  in  actual  practice,  and  have  only  heard  on 
this  occasion  from  their  Honors,  that  it  has  been  acted  on  to  any  extent. 
But  as  there  can  be  no  doubt  of  the  fact,  as  mentioned  by  their  Honors, 
I  am  very  glad  that  the  majority  of  the  Court  maintain  the  former 
adjudication. 

Therry,  J.  The  question  before  the  Court  is  one  no  doubt  of  difficult 
construction.  I  fully  concur  ^ith  Mr.  Justice  Dickinson,  that  the  con- 
struction he  favours  is  more  consonant  to  the  policy  of  the  Act,  and 
more  calculated  to  promote  the  object  for  which  all  Registry  Acts  are 
framed,  the  protection  of  innocent  purchasers,  yet  1  am  not  satisfied, 
that  the  language  of  the  Act  so  clearly  admits  of  that  construction,  as 
to  justify  me  in  disturbing  a  judgment  of  the  Court,  deliberately  pro- 
nounced in  favour  of  a  different  construction.  I  apprehend,  that  nothing 
short  of  the  clearest  conviction  that  the  former  decision  was  wrong, 

(15)  1  C.  M.  k  R.  1.      (14)  13  M.  &  W.  107.      (15)  14  M.  &  W.  272.      (16)  6  Exch. 
Rep.  261.     (17)  2  B.  &  Ad.  573.     (18)  2  B.  &  Aid.  710.     (19)  Ihid,  782. 
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ought  to  reconcile  me  to  expose  suitors  and  their  professional  advisers, 
to  the  inconvenience  and  mayhap  serious  injury  that  probably  might 
arise,  from  the  reversal  of  a  judgment  declared  and  long  acted  upon. 

The  difficulty  of  giving  such  a  construction  to  the  words  of  the  Act, 
as  one  may  easily  suppose  it  was  the  manifest  object  of  the  Legislature 
to  secure,  occurs  in  the  first  section,  speaking  of  ''deeds  and  conveyances 
made  and  executed  bond  fideP  Now,  it  appears  to  me  that  these  words 
create  the  main  impediment,  in  the  way  of  construing  the  honA  fide 
character  of  the  deed  as  solely  referable  to  the  transferee.  Conveyances 
and  similar  deeds  are  invariably  made  and  executed  by  the  transferror, 
and  though  accepted  and  assented  to  by  the  transferee,  are  frequently 
not  executed  by  him  at  all.  How  then  can  it  be  said,  that  the  bond 
fide  character  of  the  deed  is  solely  restricted  to  the  purchaser,  who  may 
be  no  party  to  the  making  and  executing  of  it,  and  in  no  way  referable 
to  the  party  who  of  necessity  must  make  and  execute  it,  to  constitute 
it  a  conveyance  ? 

If  the  words  bond  fide  (which  I  cannot  find  used  in  the  corresponding 
enactment  of  any  other  Registry  Act,  either  of  England  or  Ireland,  as 
they  are  used  in  our  Act)  were  omitted,  the  difficulty  would  I  think  be 
got  over.  But  where  the  term  bond  fide  is  connected  as  here,  with  the 
words  making  and  executing,  it  is  (according  to  the  grammatical  con- 
struction of  the  sentence)  equally  referable  to  the  transferror  or  trans- 
feree. In  our  anxiety  to  give  a  construction  to  an  Act  of  the  Legislature, 
which  we  may  know  and  feel  it  was  the  design  and  desire  of  the  Legis* 
ture  that  the  Act  should  bear,  we  must  be  careful  not  to  overstep  tho 
meaning  which  the  language  used  by  the  Legislature  itself  clearly  bears. 
"We  are  bound,"  said  Lord  Denman,  in  the  case  of  Green  v.  Wood 
(20),  ''  to  give  to  the  Acts  of  the  Legislature  all  possible  meaning,  which 
is  consistent  with  the  clear  language  used.  But,  if  we  find  language 
used,  which  is  incapable  of  a  meaning,  we  cannot  supply  one.  It  is 
true,  that  the  words  as  they  stand  are  useless,  a  case  perhaps  not 
infrequent.  But  looking  at  the  words  of  an  Act  as  Judges,  we  are  no 
more  justified  to  introduce  a  meaning  that  an  alteration  would  supply, 
than  we  should  be  if  we  added  any  other  provisions.  "We  can  do  no 
more  than  give  such  a  meaning  as  the  words  authorise." 

Again,  in  Dwarris  on  Statutes,  we  read  at  p.  583,  "  In  interpreting 
the  law  judges  are  to  explore  the  intentions  of  the  Legislature ;  yet  the 
construction  to  be  put  upon  an  Act  of  Parliament  must  be  such  as  is 


(20)  7  Q.B.  178. 
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warranted  by,  or  at  least  not  repugnant  to  the  words  of  the  Act.  When 
the  object  of  the  Act  is  plain  and  unequivocal,  courts  ought  (without 
violence  to  the  words)  to  adopt  such  construction,  as  will  best  effectuate 
the  intentions  of  the  law-giver.  But  they  must  not,  in  order  to  give 
effect  to  what  they  may  suppose  to  be  the  intentions  of  the  Legislature, 
put  upon  the  provisions  of  a  statute,  a  construction  not  supported  by 
the  words,  though  the  consequence  should  be  to  defeat  the  object  of  the 
Act.  The  fittest  course,  in  all  cases  where  tho  intention  of  the  Legisla- 
ture is  brought  into  question,  is  to  adhere  to  the  words  of  the  statute, 
construing  them  according  to  their  natural  import,  in  the  order  in  which 
they  stand  in  the  Act  of  Parliament."  Adopting  this  rule  of  construc- 
tion for  my  guidance,  I  regret  to  say  that  I  cannot  put  upon  the  words 
in  this  clause  such  a  construction,  as  would  promote  the  usefulness  and 
object  of  the  enactment.  It  is  an  easy  matter  for  the  Legislature,  by  a 
very  slight  alteration  in  an  amended  Act,  to  carry  out  their  own  inten- 
tions for  future  cases,  and  until  it  shall  have  done  so,  it  is  better  in  my 
opinion  for  this  Court  to  abide  by  the  judgment  it  has  already  pro- 
nounced, than  by  a  reversal  of  that  judgment  to  depart  from  what,  the 
more  they  are  considered,  would,  I  think,  be  deemed  the  plain  meaning 
of  the  words  of  the  Legislature,  and  to  throw  into  great  confusion  many 
conveyances  and  arrangements,  probably,  which  have  been  made  and 
entered  into  on  the  faith  of  that  judgment. 

JN'ew  trial  granted. 
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1854.  CAFFREY  v.  TAYLOR.  (1) 

a.    -L     nT    I>elivery,  actual  aiid  eonsirnetive—StattUe  of  JF^rauds — Custom  of  timber  mere/iants — 
Dickinson  J.  Pleading. 

and 
Therry  J.         It  is  no  objection  to  a  verdict  for  the  plaintiff  for  goods  sold  and  delivered 
(above  £10),  that  there  was  no  proof  of  actual  delivery  as  required  by  the  Statute 
of  Frauds,  if  this  defence  was  not  pleaded,  and  proof  of  a  constructive  d^veiy 
according  to  the  custom  of  timber  dealers  is  therefore  sufficient. 

New  Trial  Motion.  This  was  an  action,  tried  before  His  Honor,  Mr. 
Justice  Therry,  for  goods  sold  and  delivered,  to  recover  the  price  of 
about  30,000  feet  of  cedar,  purchased  by  the  defendant  of  the  plaintiff. 
The  main  point  at  issue  was  whether  the  bargain  was  rendered  complete 
by  a  delivery  of  the  goods,  actual  or  constructiva  According  to  the 
evidence,  there  had  been  no  actual  delivery,  but  the  cedar  had  been 
measured  by  the  agents  of  the  parties,  and  the  price  and  terms  of  pay- 
ment agreed  upon,  and  evidence  was  admitted  by  His  Honor  to  show 
that,  according  to  the  custom  of  the  timber  dealers,  this  measurement, 
<kc.,  would  constitute  a  consttuctive  delivery.  Verdict  for  the  plaintiff 
for  J&448  6s.  4d.,  the  whole  value  of  the  cedar. 

BroadhuTst,  for  the  defendant,  moved  for  a  new  trial.  The  evidence 
of  delivery  was  not  sufficient.  The  Statute  of  Frauds  requires  pi"Oof  of 
actual  delivery. 

Darvall  and  Stephen,  contra. 

Cur.  adv.  viUL 

On  May  6, 

The  Court  delivered  judgment  to  the  effect,  that  the  proof  of  con- 
structive delivery,  according  to  the  custom  of  the  trade,  was  sufficient, 
although  it  would  not  have  been  so  if  the  want  of  delivery  according  to 
the  Statute  of  Frauds  had  been  pleaded.  The  rule  of  court  required  that 
if  a  defence  of  this  nature  was  set  up,  the  Statute  of  Frauds  must  be 
pleaded,  and,  in  failure  of  such  a  plea,  the  case  must  be  decided  on  the 

principles  of  common  law. 

I^ew  trial  refused. 

(1)  The  Sydney  Morning  Herald,  April  28,  May  8,  1854. 
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JvJy  14. 
Slander — Inferential  charged — Injury  in  business — Occasion  when  j^lainiiff  could  not 

have  been  injured,  Stephen  C.J, 

Dickinson  J. 

and 
A  dedaration  in  slander  for  words  caasing  injury  to  plaintiff  in  his  business,      Therry  J. 

which  is  apparently  insufficient  as  to  its  statement  of  the  cause  of  action,  may  be 

upheld  on  the  ground  that  the  alleged  slander  inferentiaUy  makes  charges  which 

would  cause  such  injury. 

A  plea  that,  by  the  use  of  the  words  complained  of,  the  plaintiff  had  not  been 
injured  in  his  business,  is  bad. 

It  is  for  the  jury  alone  to  decide  whether  the  words  were  spoken  on  an  occasion 
when  the  plaintiff  could  sustain  no  damage,  and  the  question  cannot  be  raised 
directly  or  indirectly  on  demurrer. 

Demurrer  to  defendant's  plea.  The  action  was  for  slander,  being  the 
use  by  the  defendant  of  the  following  words  : — "  I  was  in  that  infernal 
scoundrel  Maxwell's  house.  I  sold  some  goods  to  a  Geelong  man,  and 
after  the  deal  I  called  for  glasses.  I  was  served  with  a  glass  of  brandy 
by  Maxwell  j  after  taking  the  glass  of  brandy  I  reeled  and  felt  giddy ; 
I  laid  on  the  sofa.  When  I  awoke  I  found  I  was  robbed  of  £70  in  cash, 
and  was  cheated  of  £60  in  the  deal.  I  am  convinced  there  were  drugs 
in  it^  for  I  was  hocussed."  It  was  averred  that  by  reason  of  this  slander 
the  plaintiff  had  been  injured  in  his  trade  as  a  publican.  To  this  the 
defendant  pleaded,  among  other  things,  that  the  plaintiff  had  not,  by 
reason  of  these  words,  been  injured  in  his  trade  as  a  publican.  This 
plea  was  demurred  to  on  the  ground  that  it  confessed  an  injurious 
slander,  without  alleging  any  matter  in  excuse  or  avoidance  of  the 
plaintiff's  cause  of  action,  and  that  it  contained  no  answer  to  the  action, 
but  tendered  an  immaterial  issue. 

DarvaUy  in  support  of  the  demurrer,  argued  that  the  terms  used  con- 
veyed a  clear  imputation  that  the  plaintiff  had  drugged  the  defendant's 
liquor,  and  either  aided  or  peimitted  the  latter  to  be  robbed  in  his  house. 
The  plea  was  simply  as  to  the  extent  of  damages. 

Blake,  in  support  of  the  plea.  The  Court  could  take  no  judicial  cog- 
nizance of  the  meaning  popularly  attached  to  the  word  "  hocussed."  The 
charge  of  drugging  the  defendant  was  not  preferred  against  the  plaintiff 
by  the  words  used,  but  rather  against  some  other  person,  and  similarly 

(1)  The  Sydney  Morning  Heraid,  July  15,  1854, 
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the  charge  of  robbery.  The  charge  of  sooundrelism  alone  could  not 
injure  the  plaintiff  in  his  business.  Lastly,  that  the  plea  was  warranted 
by  the  Act,  11  Yictoria,  No.  13,  s.  2,  which  enabled  a  jury  to  find,  that 
the  words  were  spoken  on  an  occasion  when  the  plaintiff  could  not  have 
been  injured. 

The  Court  held  that  the  plea  was  bad.  There  was  some  question  as 
to  whether  the  declaration  itself  was  a  good  one,  for  although  the 
alleged  slander  opened  with  an  imputation  that  the  plaintiff  was  an 
"  infernal  scoundrel,"  it  went  on  to  give  the  circumstances  which  were 
said  to  form  the  evidence  of  his  scoundrelism,  and  these  circumstances 
did  not  sustain  that  imputation.  But  there  was,  inferentially,  a  charge 
that  there  was  something  in  the  liquor  he  had  served  the  defendant  to 
cause  stupor,  although  the  Court  could  not  interpret  the  term  "  hocussed," 
and  that  a  robbery  had  taken  place  in  his  house.  These  charges  and  the 
imputation  of  scoundrelism  were  calculated  to  affect  the  reputation  and 
interests  of  the  plaintiff  a«  a  publican,  and  the  declaration  therefore  was 
good,  although  it  might  have  been  safer  to  have  relied  upon  the  slander 
as  being  also  one  upon  the  general  character  of  the  plaintiff  as  a  man. 
The  plea  therefore  should  have  contained  matter  in  confession  and 
avoidance,  and  it  confessed  without  avoiding.  As  to  whether  the  words 
had  been  spoken  on  an  occasion  when  the  plaintiff  could  sustain  damage 
was  a  question  solely  for  the  decision  of  a  jury,  and  could  not  be  raised 
directly  or  indirectly  on  demurrer. 

Demurrer  upheld. 
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REGINA  V.  FREEMAN.  (1)  1854. 

EM€nce—Pri8one7'*8  Affidavit  be/ore  Trial. 


July  14, 


Stephen  C.J. 
Dickinson  J, 
Aa  affidavit  made  by  a  prisoner  on  a  former  occasion  may  at  his  trial  be  used  ^nd 

against  him.  ^'*^'''y  ^' 

This  was  a  Special  Caso  from  the  Batburst  Quarter  Sessions,  upon  a 
point  reserved  at  the  instance  of  Mr.  Farefoy, 

The  question  was  whether  an  affidavit,  made  by  tlie  prisoner  on  a 
former  occasion,  to  obtain  a  postponement  of  his  trial,  could  at  a  subse- 
quent trial  be  used  as  evidence  against  him. 

Fwn^foy^  for  the  prisoner. 

The  Court  held  that  (he  evidence  was  rightly  admitted. 

Conviction  affirmed. 


(1)  The  Sydney  Morninu  Herald,  July  15,  1854,  and  5  N.S.W.  L.R.,  433,  note. 

Cited  5  N.S.W.  L.R.,  433. 
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1854.  HUGHES  V.  GREER.  (1) 

July    0.       Contract  for  ScUe^Gooda  ex  DanJ^rheid— Delivery— JReaaonaUe  Time—Evidence^ 

Stephen  C.J.  Non-suit. 

Dickinson  J. 

and  A  contract  for  sale  of  goods  "  ex  DaTikberlieid,**  made  at  a  time  when  the  said  ship 

^'^^'^  ^*     was  bound  to  Sydney  on  a  voyage  from  England,  is  not  distinguishable  from  a 

contract  for  the  sale  of  goods  to  arrive,  and  does  not  imply  that,  irrespective  of 

the  actual  event  of  the  ship's  arrival,  the  goods  are  to  be  delivered  in  a  reasonable 

time. 

Where  evidence,  showing  the  circumstances  out  of  which  a  contract  arose,  could 
be  successfully  objected  to,  but  are  admitted  without  objection,  the  Jury,  and  the 
Judge  (on  an  application  for  a  non-suit),  are  entitled  to  consider  it  in  connection 
with  the  contract. 

Whenever  leave  is  reserved  to  a  defendant  at  the  trial,  to  move  to  enter  a  non« 
suit,  the  Court  will  not  direct  a  non-suit,  unless  the  plaintiff's  case  appears  to  be 
defective,  on  a  review  of  the  w?iole  of  the  evidence,  including  what  may  have  been 
given  for  the  defendant. 

This  was  a  motion  to  direct  a  non-suit,  in  pursuance  of  leave  reserved. 
The  chief  point  in  issue  was  the  meaning  of  the  words  "ex  Dankbe9'heicP* 
as  applied  to  certain  goods,  for  the  non-acceptance  of  which  the  action 
was  brought. 

Broadhursty  Znittoyche,  and  Stephen,  in  support  of  the  motion,  con- 
tended that  the  term  was  descriptive,  and  signified  simply  that  the  goods 
were  out  of  the  Dankherheid,  The  contract  was,  therefore,  for  the  pur- 
chase of  certain  goods,  to  be  delivered  within  a  reasonable  time. 

Darvall,  contra.     The  contract  must  be  interpreted  as  one  for  the 

purchase  of  goods  to  arrive. 

Cur.  adv.  vuU, 

The  judgment  of  the  Court  was  delivered,  July  20,  by — 

The  Chief  Justice.  This  was  an  action  for  the  non-acceptance  of 
butter  purchased  by  the  defendant,  tried  before  me  in  March  last,  when 
the  jury  returned  a  verdict  for  the  plaintiff. 

In  the  bought  and  sold  notes,  the  butter  was  described  as  "150 
Jlrkins,  ex  Dankberkeid"  the  same  to  be  in  average  quality,  and  in 
merchantable  condition.  No  evidence  was  offered  on  either  side,  as  to 
the  meaning  of  the  word  ex,  or  to  show  any  understanding  among 

(1)  The  Sydney  Morning  Herald,  July  15,  21,  1854. 
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merchants  as  to  the  word,  in  a  contract  of  this  description.     But  evidence        1854. 
was  given  on  both  sides,  of  the  circumstances  and  state  of  facts  existing      Huohes 
(or  represented  as  existing,  and  supposed  to  exist),  at  the  time  of  the      q^^L^ 
contract;,  with  regard  to  the  then  locality  of  the  butter,  and  its  probable 
time  of  delivery.     From  this  evidence,  it  appeared  that  the  butter  had 
been  shipped,  in  England,  on  board  a  vessel  called  the  "  Dankberheid,'' 
bound  for  this  colony  ;  that  she  sailed  on  her  voyage,  as  appeared  by  a 
shipping  gazette  shown  to  the  defendant ;  and  that  she  was  then  (by 
both  parties)  believed  to  be  overdue,  and  daily  expected  to  arrive. 

It  turned  out,  however,  that  the  "  Dankberheid "  had  from  some 
accident  put  back,  and  relanded  her  cargo  ;  so  that  in  fact,  she  did  not 
complete  the  voyage  until  some  months  afterwards.  The  ship  then 
arrived ;  but  prices  had  in  the  meantime  fallen,  and  the  defendant 
refused  to  receive  the  butter,  on  the  grounds,  firsts  that  the  contract 
was  to  deliver  within  a  reasonable  time,  and  secondly,  that  the  defen- 
dant was  induced  to  enter  into  it,  by  false  representations  as  to  the 
state  of  the  voyage,  and  that  the  <*  Dankberheid "  was  then  at  sea,  in 
the  due  and  continuous  prosecution  of  her  voyage. 

There  is  no  doubt,  that  the  great  delay  was  most  injurious  to  the 
defendant,  and  that  his  defence  was  set  up  in  perfect  sincerity.  But  it 
appeared  clear  that  each  party  was  alike  under  misapprehension  as  to 
the  voyage,  and  that  there  was  neither  a  warranty,  nor  deceit  or 
intention  to  deceive,  respecting  the  continuity  of  that  voyage,  or  any 
other  matter  connected  with  it.  The  second  ground  of  defence,  there-* 
fore,  wholly  failed,  and  was  negatived  by  the  jury.  The  first  ground, 
arising  on  the  construction  of  the  contract,  was  urged  on  an  application 
for  a  nonsuit,  the  declaration  treating  the  plaintiff's  undertaking  as  one 
to  deliver  only  in  a  reasonable  time  after  arrival,  but  not  that  the  butter 
should  arrive  in  a  reasonable  "^ime.  I  overruled  the  objection,  but 
reserved  leave,  in  the  usual  way,  for  the  defendant  to  move  the  Court 
in  banco  to  enter  a  nonsuit.  The  defence  was  then  proceeded  with.  I 
told  the  jury,  that  (in  the  absence  of  all  evidence  attributing  a  definite 
meaning  to  the  term)  the  expression  '*  ex  Dankberheid  "  was  applicable, 
as  I  conceived,  to  any  one  of  three  sets  of  circumstances  : — First,  the 
particular  goods  having,  at  some  period  antecedent  to  the  contract,  been 
landed  from  a  vessel  so  called ;  secondly,  the  goods  being  then  on  board 
such  vessel,  in  her  port  of  discharge,  or  at  sea  in  the  course  of  an  exist- 
ing voyage ;  or,  thirdly,  their  being  shipped  or  to  be  shipped  on  board 
the  vessel  upon  or  for  a  then  intended  voyage.  For,  in  each  case,  the 
goods  when  landed  would  be  ex  (taking  that  to  mean,  simply,  from  or 
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1854.  out  of)  the  "Dankberheid."  But  that  every  contract,  I  thought^  was  to 
Hdghes  ^  looked  at  in  reference  to  the  particular  state  of  things,  to  which  con- 
fessedly it  had  relation ;  and  that,  as  the  goods  in  this  case  were  (or 
had  been)  at  the  time  of  the  contract  on  board  the  *'  Dankberheid," 
bound  on  a  voyage  from  England  to  this  colony,  I  saw  nothing  in  that 
contract  implying  that,  irrespective  of  the  actual  event  of  the  ship's 
arrival,  the  goods  were  to  be  delivered  in  a  reasonable  time ;  that,  in  short, 
the  case  was  not  distinguishable,  as  it  appeared  to  me,  from  the  common 
one  of  a  contract  for  the  sale  of  goods  to  arrive ;  in  which  cases,  it  was 
admitted,  the  vendor  undertook  to  deliver  such  goods,  only,  in  case  of 
the  vessel's  arrival  with  them. 

It  will  thus  be  seen,  that  the  oral  testimony  (which  as  already 
observed,  was  adduced  by  both  parties  alike,  and  without  objection),  was 
not  used  by  me  to  vary  the  written  contract  but  to  apply  it.  That 
testimony  was  offered,  in  point  of  fact,  as  I  understand  it,  on  the  issue 
as  to  the  false  representation.  But,  being  before  the  jury  (as  I  appre- 
hend it  might  have  been,  had  no  second  issue  been  raised),  I  did  not  see 
why  it  should  not  be  considered,  equally  on  the  first  issue. 

The  case  has  now  been  argued  before  us,  on  the  motion  to  enter  a 
nonsuit,  pursuant  to  the  leave  reserved.  It  was  contended,  that  the 
words  "  ex  *  Dankberheid'  "  were  merely  words  of  description ;  meaning 
that  the  butter  was,  or  had  been,  on  board  that  vessel,  and  that  there 
was  nothing,  therefore,  to  take  the  case  out  of  the  ordinary  rule,  that, 
when  goods  are  sold  the  vendor  undertakes  within  a  reasonable  time  to 
deliver  them.  It  was  insisted,  that  the  words  could  not  be  referred  to 
a  future  expected  arrival  or  construed  to  mean,  that  the  butter  was  to 
arrive,  or  might  arrive,  by  the  "Dankberheid";  that,  without  extrinsic 
evidence,  no  such  construction  could  be  arrived  at  j  and  that  for  such  a 
purpose,  the  evidence  could  not  be  called  in  aid. 

The  following  cases  were  cited  : — StocMale  v.  Durdop  (2)  ;  Johnson 
V,  Macdonald  (3) ;  Idle  v,  Thornton  (4)  /  Glaholm  v.  Bays  (5)  ;  and 
Alexander  v.  Gardner  (6). 

We  have  considered  this  case,  and  we  are  of  opinion  that  the  nonsuit 
was  rightly  refused.  If  the  evidence,  showing  the  circumstances  out  of 
which  the  contract  arose,  could  have  been  successfully  objected  to,  yet, 
■as  it  was  admitted  without  objection,  and  so  came  before  the  jury,  we 
apprehend  that  they  (and  consequently  the  Judge,  on  the  application  to 

(2)  6  M.  &  W.,  224.     (3)  9  M.  and  W.,  600.     (4)  3  Camp.,  275. 
(5)  2  M  &  Or.,  267.    (6)  1  B.  N.  C,  677. 
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nonsuit  the  plaiatiff)  were  entitled  to  consider  it  in  connection  with  the        1854. 

contract     A  contract  is  ordinarily  made  by  parol,  before  being  reduced      Hughes 

to  writing,  Laythoarp  v.  Bryant  (7).     But  the  parties,  having  reduced 

it  to  writing,  are  estopped  afterwards  from  saying  that  the  written 

varies  from  the  actual  contract.     The  jury,  however,  are  not  so  estopped. 

Goddar<V8  case  (8).     But  the  evidence  here  was  admissible,  we  think,  to 

show  the  circumstances  in  respect  of  which  the  parties  made  the  contract. 

According  to  Brainbridge  v.  Wade  (9),  evidence  of  this  kind  may  be 

given.     That  was  the  case  of  a  written  guarantee,  as  to  (apparently) 

sums  then  dua     It  was  held  that  the  circumstances  might  be  looked  at 

(the  expression  in  the  writing  being  equivocal),  to  show  that  in  fact  no 

money  then  was  due,  and  therefore  that  future  debts  only  could  have 

been  in  contemplation.     Mr.  Justice  Coleridge  there  says,  "  We  must 

look  first  to  the  context  of  the  instrument,  and,  if  that  is  not  enough  to 

show  the  meaning,  then  we  must  look  to  the  circumstances  attending 

the  party  at  the  time  of  his  writing  the  instrument."     And  Mr.  Justice 

Erie  observes  as  follows  : — "  I  believe  that  no  written  instrument  can 

be  produced,  which,  if  looked  at  without  any  reference  at  all  to  the 

circumstances  under  which  it  was  given,  may  not  be  capable  of  several 

readings.     I  think  that  those  circumstances  are  admissible;  and,  if  they 

so  explain  the  document  as  to  make  it  valid,  it  ought  to  be  upheld." 

See  alao  the  cases  there  cited. 

Now,  here,  the  words  respected  certain  goods  "ex*  Dankberheid." 
Those  words  can  only  mean,  that  they  were  expected  to  arrive  by  her. 
But  the  circumstances  show  (both  parties  alike  having  knowledge  of 
them,  at  the  time  of  the  contract)  that  the  goods  alluded  to  were  to 
arrive.  And  there  was  no  evidence,  that,  according  to  the  understand- 
ing of  merchants,  the  words  in  question  meant  otherwise ;  or,  indeed, 
to  ascribe  any  specific  meaning  to  them.  In  such  a  state  of  things,  the 
only  legitimate  construction  seems  to  have  been  the  one  adopted: 
namely,  that  the  contract  was  for  butter  thereafter  to  arrive  by  the 
vessel  named.  And  the  cases  establish,  that  such  contracts  are  condi- 
tional only,  dependant  on  the  expected  arrival,  and  not  undertaking  for 
it  still  less  for  the  arrival  within  any  ascertainable  time. 

In  the  course  of  argument  a  point  arose,  of  which  as  it  is  one  of 
considerable  importance  in  practice,  we  taJce  the  opportunity  to  record 
our  disposal.  It  was  maintained  that,  whenever  leave  is  reserved  to  a 
defendant  at  the  trial,  to  move  to  enter  a  nonsuit,  the  case  is  under  all 
circumstances  to  be  considered,  as  it  stood  at  the  close  of  the  plaintiff's 

(7)  2  B.  N.  C.  735.  (8)  2  Rep.  4b.  (9)  20  L.  J.,  Q.  B.  8. 
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1854.        evidence,  without  reference  io  any  afterwards  given,  on  behalf  of  the 

Hughes      defendant,  by  which  the  plaintiff's  may  have  been  in  fact  sapplemented 

^*  and  any  deficiencies  therein  supplied.     We  dissent  from  that  proposition, 

\jtXLJ9MmMm9  . 

and  we  wish  it  to  be  understood,  that  no  nonsuit  in  pursuance  of  leave 
'  '  reserved  will  be  directed,  unless  the  plaintiff's  case  shall  appear  to  be 
defective,  on  a  review  of  the  whole  of  the  evidence,  including  all  that 
may  have  been  given  for  the  defendant.  The  course  thus  indicated  is, 
we  believe,  in  accordance  with  our  ordinary  practice  hitherto. 

Nonsuit  refused. 
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WILSHIRE  V.  FORD.  (1)  1854. 

Sialute  of  LimUcUion8—S  and  4  Will.  IV,  c.  27,  as.  2  and  S^Unoccupicd  Croum         Oct.  24. 

grants—Accrual  of  right  of  action,  Stephen  C.J. 

Dickinson  J. 
The  Crown  granted  in  1823  certain  land  to  W.  which  he  subsequently  mortgaged  and 

by  deposit  of  the  grant  to  T.  and  in  1835  discharged  the  mortgage  by  payment.      Therry  J. 

The  Crown  Grant,  however,  was  not  returned,  T.  alleging  that  it  could  not  be 

found.    Possession  of  the  land  had  been  held  by  T.  or  his  representatives  from 

1827  to  the  commencement  of  this  action. 

Held,  in  an  action  by  the  representatives  of  W.  to  recover  possession,  that  W. 
had  no  right  of  action,  within  3  and  4  Will.  IV,  c.  27,  until  1835,  and  that  the 
case  did  not  come  within  sec.  3  of  the  statute,  although  there  was  no  proof  that 
W.  had  ever  occupied  the  land,  inasmuch  as  the  Crown  never  was  in  the  '^  posses- 
aion,  or  receipt  of  the  profits,  of  the  land"  as  therein  mentioned. 

Ejectment  to  recover  500  acres  of  land  at  Winbumdale,  in  the  county 
of  Roxburgh.     A  verdict  had  been  returned  for  the  plaintifi^  and 

Broadhurst  now  moved,  on  leave  reserved,  for  a  nonsuit,  or  failing 
that  for  a  new  trial. 

The  Solicitor-General^  and  Darvcdl,  contra. 

Cur.  adv.  vuU. 

The  facts  appear  in  the  judgment  of  the  Courts  delivered,  October 
24th,  by— 

The  Chief  Justice.  This  is  an  ejectment  for  land  in  the  County  of 
Bathurst,  bought  by  the  devisees  of  Jainea  WiUhire^  to  whom  the  Crown 
granted  land  in  1823. 

There  was  nothing  to  show  that  JamsE  WiUhire  (or  any  one  for  him) 
ever  occupied  the  land  ;  but  there  was  evidence,  that  he  mortgaged  it, 
by  deposit  only  of  the  Grant,  it  is  supposed,  very  many  years  ago,  to 
Samuel  Terry.  In  1835,  the  amount  of  the  mortgage  was  paid  off;  but 
the  Grant,  it  was  stated  by  Terry ^  could  not  be  found.  In  1840,  Jamee 
Wilehire  died.  When  exactly  the  property  was  mortgaged,  cannot  now 
be  ascertained ;  but  in  1827,  it  appeared,  Terry  was  in  possession  of  it, 
and,  in  point  of  fact,  he  continued  in  such  possession  up  to  1838,  when 
he  died.  And  from  that  time,  Terry's  representative  (or  persons  claiming 
under  them)  have  ever  since  kept  possession.  A  Mr.  Hughes,  indeed, 
was  in  possession  for  some  years,  but  it  was  clear,  as  their  trustee  only, 
or  otherwise  on  their  behalf. 

(1)  The  Sydney  Morning  Herald,  Jnly  28,  October  25,  1854. 
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1854.  Under  these  circumstances,  it  was  contended  for  the  defendant  at  the 

WiLSHiRE  trial,  that  the  plaintiffs  were  barred  by  the  statute  3  and  4  Will.  IV, 

^  ^*  a  27,  sections  2  and  3,  as  the  action  was  not  brought  by  them  *'  within 

FOBD.  o          ^ 


Stephen  C.J. 


twenty  years,  next  after  the  time  at  which  the  right  to  bring  the  action,'' 
(t.e.,  an  action  to  recover  the  land)  "first  accrued"  to  James  WiUhire, 
under  whom  they  claim.  But  Mr.  Justice  Dickinson  told  the  Jury,  that 
the  limitation  of  time  cannot  commence  in  such  cases  until  there  shall 
have  been  an  entry  and  possession  by  some  person^  inasmuch  as  there 
could  not  be  any  one,  until  then,  against  whom  the  right  or  power  to 
make  an  entry  or  distress,  or  bring  an  action,  could  exist  or  have  been 
exercised ;  and  that,  as  there  was  no  person  against  whom  any  such  right 
or  power  existed  (by  reason  that  Samuel  Terry's  occupation  previously 
was  lawful)  until  the  year  1835,  the  prescribed  time  had  not  yet 
expired.     The  plaintiffs'  consequently  had  a  verdict. 

The  question  has  been  since  raised  before  the  full  Court,  on  a 
Motion  for  a  New  Trial ;  and  it  has  been  fully  considered  by  us.  And, 
after  considerable  hesitation  on  my  part^  we  are  of  opinion  that  the 
Judge's  charge  was  correct.  It  appears  to  us,  that  the  particular  case 
of  land  granted  by  the  Crown,  previously  lying  waste  and  never  occupied 
and  afterwards  still  not  taken  possession  of  by  any  one,  is  not  provided 
for  by  the  statute  ;  for  against  whom  (in  such  a  case)  could  any  "action" 
or  "  entry "  be  brought,  or  on  whom  could  there  be  a  "  distress "  or 
"entry")  Here,  no  doubt  Samuel  Terry  had  possession  in  1827,  and 
the  distinction,  formerly  so  important,  between  adverse  possession,  is 
now  swept  away.  Still,  no  action,  distress,  or  entry,  could  have  been 
resorted  to  at  that  time ;  nor  until  1835,  when  the  mortgage  was  paid 
off.  No  possession,  previously,  had  been  in  any  other  person.  The 
right  to  bring  an  action,  therefore,  would  plainly  seem  t3  have  then  first 
accrued,  within  the  meaning  of  the  enactment. 

A  difficulty  in  the  way  of  this  construction,  it  may  be  thought,  is 
created  by  the  terms  of  the  third  section ;  in  that  part  of  it,  which 
respect  claims  under  conveyances,  where  no  possession  is  taken  under 
them.  But,  supposing  the  Grant  to  James  Wilshire  to  be  an  instrument, 
and  the  Crown  a  person  (by  virtue  of  the  first  section),  within  the  meaning 
of  the  provision,  yet  the  Crown  never  was  in  the  "  possession,  or  receipt 
of  the  profits,  of  the  land,"  as  mentioned  in  that  provision,  and  the  said 
thii'd  clause,  therefore,  we  conceive,  does  not  apply. 

New  trial  refused. 
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RAMSAY  V.  MAYNE.  (1)  1854. 


Oct.  10. 
Seizure  of  goods  of  suspected  felon — StcUutey   De  Catallis  Felonum,   of  Ed,  II— 

InvetUory—l  Hie.  Ill,  c.  3.  Stephen  C.J. 

Dickinson  J. 

The  statute,  1  Ric.  Ill,  c.  3,  enacting  that  no  i)eraon  shall  seize  the  goods  of  Therry  J. 
anyone  arrested  or  imprisoned  for  suspicion  of  felony,  before  he  be  convicted,  is 
not  inconsistent  with  the  Statute  of  Ed.  II,  De  Catallis  Felonum,  which  provides 
that  no  man  arrested  for  felony  shall  be  disseised  of  his  goods  until  conviction, 
but  that,  as  soon  as  he  is  taken,  they  shall  be  inspected  and  inventoried,  to  be 
kept  by  sureties,  responsible  for  the  same,  &c. 

Where  a  person  was  apprehended  on  a  criminal  charge,  and  money  in  his 
possession  taken  from  him  by  the  arresting  constable,  and  handed  over  to  the 
Inspector-General  of  Police,  who  paid  it  into  the  Treasury,  held,  he  could  not, 
after  making  his  escape  from  custody,  although  not  since  retaken  or  indicted, 
maintain  an  action  against  the  Inspector-General  for  the  recovery  of  the  said 
money. 

Motion  on  leave  reserved  to  enter  judgment  for  the  defendant  or 
failing  that,  for  a  new  trial  The  matter  was  argued  by  the  Solicitor- 
General,  in  support  of  the  motion,  and  Broadhurat  and  Lutmyche,  contra. 
The  facts  appear  in  the  reserved  judgment  of  the  Court,  which  was 
delivered,  Oct.  10,  by — 

The  Chief  Justice.  This  case  has  been  several  times  considered  by 
us,  and  we  have  found  it  one  of  considerable  diiHculty  :  the  question 
involved  in  it,  as  to  the  right  of  the  Crown  to  secure  the  property  of 
persons  charged  with  felony,  being  very  imperfectly  dealt  with  by  the 
text-writers,  and  its  solution  depending  on  a  portion  of  the  law  rarely 
referred  to,  and  on  statutes,  which  (except  as  to  points  not  now  in 
controversy)  appear  never  to  have  received  judicial  interpretation. 

The  plaintiff  was  apprehended  by  a  constable  some  months  ago  on  a 
charge  of  horse-stealing.  He  had  on  his  person  at  the  time  a  large  sum 
of  money,  which  it  appears  a  friend  drew  for  him  from  the  bank  on  the 
day  preceding.  The  constable  (according  to  what  is  said  to  be  the 
ordinary  practice),  whether  for  the  protection  of  the  party  in  custody, 
or  in  a  view  to  ultimate  forfeiture  on  conviction,  or  because  the  property 
might,  in  some  way,  be  found  to  be  connected  with  the  charge,  took  the 
money  from  him  and  shortly  afterwards  handed  it  over  to  the  defendant, 
as  the  head  of  the  Department  of  Police ;  and  the  latter,  on  his  part^ 

(1)  The  Sydney  Morning  Herald,  July  29,  October  11, 1854 ;  and  4  S.C.E.  App.  24. 
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1854.        paid  it  into  the  Colonial  Treasar7.     In  the  meantime  the  plaintiff  con- 


Ramsat      trived  to  make  his  escape,  and  he  has  not  since  been  retaken.     On  the 
^*  other  hand,  neither  has  he  been  indicted,  nor  has  any  process  been 


Stephen  C.J, 


initiated  against  him  in  a  view  to  outlawry,  supposing  such  a  result  to 
be  attainable.  In  this  state  of  things,  the  plaintiff  commissioned  a 
person  to  act  for  him,  who,  by  his  authority,  demands  the  money  from 
the  defendant,  and,,  on  his  refusal  to  restore  it,  brings  the  present  action 
for  ite  recovery. 

Upon  the  authority  of  Sir  Mattliew  Hale,  who  distinctly  says  (2)  that 
the  seizure  of  an  accused's  goods  before  indictment,  though  only  in 
custodidy  et  cavsd  rei  servandce,  is  unlawful,  I  told  the  Jury  that  their 
verdict  must  be  for  the  plaintiff.  I  gave  leave  to  the  defendant,  how- 
ever, to  move  for  a  non-suit,  if  the  Court  should  be  of  a  contrary 
opinion.  During  the  last  Term,  accordingly,  the  case  was  argued,  'v^exi, 
oa  account  of  the  importance  of  the  question,  and  the  long  prevalence 
of  the  usage,  not  after  indictment  merely,  but  upon  arrest  (as  stated  by 
Lord  ffcUe  himself)  to  seize  the  goods  of  persons  accused  of  felony,  we 
reserved  our  judgment. 

It  is  remarkable  that  the  only  statute  on  this  point  mention  in  Hale^ 
is  the  1  Hie.  Ill,  c.  3,  which  is  there  said  to  enact,  under  a  penalty  of 
twice  the  value  that  no  person  shall  seize  the  goods  of  any  one  arrested 
</!'  imprisoned  before  he  be  convicted.  The  learned  writer,  citing  Lord 
Coke,  lays  it  down  accordingly  that,  even  after  indictment,  the  goods 
can  only  be  seized  for  purposes  of  inspection,  and  the  taking  of  a  list  of 
them,  to  assist  in  detecting,  eventually,  any  fraudulent  sale.  And  this 
right,  apparently,  he  speaks  of  as  one  existing  at  Common  Law,  not  as 
one  given  by  statute.  In  conformity  with  that  view  of  the  law,  there 
are  several  modern  instances  of  decisions  or  dicta  by  Judges,  denouncing 
the  practice  of  seizing  prisoners*  property  by  constables.  See  7  C.  &  P. 
489,  and  the  cases  there  noted. 

Upon  searching  into  other  authorities,  however,  and  on  referring  to 
the  statutes  at  large  (Com,  Dig.  Forfeiture,  B.  4 ;  Bac,  Ab,  same  title, 
E. ;  2  Hawk,  P,  C,  645  ;  and  Vin,  Ah, — Forfeitures,  O.  and  P.),  we  have 
found  it  impossible  to  follow,  implicitly,  the  commentary  of  Sir  Matthew 
Hale. 

In  the  first  place,  the  prohibitory  enactment  in  1  Ric.  Ill,  relates, 
exclusively,  to  persons  arrested  or  imprisoned  for  "  stispicion"  of  felony. 
These  four  last  words,  it  is  said,  were  omitted  from  the  text  and  trans- 
lations anciently  used.     They  are,  at  all  events,  not  noticed  in  the 

(2)  1  P.O.  364,  367. 


St^hen  0.  J. 
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eommentary.     But  the  distinction  between  an  arrest  (or  felony,  and  for        1854. 
stispicion  of  felony  (though  now  scarcely  known  in  practice),  could  hardly      Rahbay 
liave  escaped  the  observation  of  a  Judge  so  eminent,  had  the  terms  of      ^  ^* 
the  enactment  ever  been  presented  to  him.     The  distinction  is,  in  fact, 
an  important  one ;  and  it  is  drawn,  we  believe,  in  all  the  statutes  relat- 
ing to  bail,  certainly  in  those  of  Phillip  and  Mary,  and  of  the  7  and  8 
Creo.  lY.     The  arrest  in  the  present  case  was  distinctly  on  a  charge  of 
felony,  and  not  on  suspicion  only.     But,  independently  of  this,  Sir 
Matthew  Hale  himself  shows  that  the  words  "  seize  or  take,"  in  the 
statute  of  jRichardy  must  be  understood  only  in  the  sense  of  removing  : — 
for  the  goods  of  the  accused,  he  says,  may  (after  indictment)  be  inven- 
toried ;  and  how  could  this  be  accomplished,  in  many  cases,  without 
seizing  or  taking  1    The  right  to  take  an  inventory^  at  all  events,  before 
conviction,  it  thus  appears,  was  not  abrogated  by  that  statute.  Whence, 
then,  arose  that  right ;  or  on  what  is  it  now  founded  ? 

We  find,  that  it  arose  from  the  express  provisions  of  a  statute,  cited 
as  the  "  Statute  De  Catdllis  Felonum^^  supposed  to  belong  to  the  reign 
Edward  II,  The  provisions  of  that  statute,  therefore,  according  to  Lord 
Hcde^  could  not  have  been  repealed  by  the  1  Ric.  Ill,  nor  can  we 
discover  any  ground  for  holding  that  they  were  thereby  repealed.  This 
statute  De  Catallis  is  wholly  unnoticed,  however,  not  in  the  commentary 
only,  but  in  the  abridgments  of  Bacon  and  Comyn;  and  it  is  cited  in 
that  of  Yiner  inaccurately.  It  enacts  that  no  man  arrested  for  felony 
shall  be  disseised  of  his  goods,  until  conviction  of  the  same  felony ;  but 
that,  as  soon  as  he  is  taken,  they  may  be  inspected  and  inventoried,  on 
the  view  {jf>er  visum)  of  the  judges  and  sheriflfs,  or  other  the  King's 
bailiffs,  and  lawful  men  ;  aud  be  safely  kept  by  sureties  of  the  a^cused^ 
such  sureties  to  be  responsible  for  the  goods  or  their  value,  if  the  party 
be  convicted  of  the  felony  ;  but  subject  to  his  right  to  maintenance  and 
necessaries  for  himself  and  his  family  in  the  meantime. 

Conceiving  that  enactment,  apparently  so  little  known,  to  be  the 
foundation  of  the  right  to  inspect  and  take  an  inventory  of  goods,  which 
Sir  Matthew  Ilale  speaks  of  as  existing  at  Common  Law,  and  regarding 
the  enactment  in  1  Kicliard  III,  as  not  inconsistent  with  it  {Hale  him- 
self declaring  the  latter  to  be  but  in  affirmance  of  the  Common  Law, 
with  the  addition  of  a  penalty),  we  are  of  opinion  that  the  plaintiff  here 
cannot  recover.  For,  assuming  that  the  constable  alone  had  no  right  to 
seize,  or  the  defendant  to  keep  the.  money  claimed  in  this  action,  yet 
the  plaintiff  cannot  be  entitled  to  its  possession ;  for  such  a  right  would 
be  incompatible  with  that  of  the  Crown,  to  cause  it  (as  may  perhaps 
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1854.  even  yet  be  done)  to  be  kept  by  sureties^  responsible  to  the  Crown  and 
Ramsay  ^^  accused  alike,  for  its  custody  and  appropriation.  It  is  not  alleged 
_  '*''  that  the  plaintiff  requires  the  money  for  purposes  of  maintenance,  or 

defence  ;  and  suretyship  he  neither  offers,  nor  (it  is  clear)  would  it  suit 
his  object  to  give.  But  he  cannot  defeat  the  enactment  by  refusing  to 
provide  sureties ;  and  it  is  to  them,  and  not  to  him,  that  the  custody  is 
assignable. 

The  power  exercised  by  Courts  of  Oyer  and  Terminer,  of  directing 
the  restoration  of  property  to  prisoners,  to  enable  them  to  provide  for 
their  defence,  is  only  in  accordance  with  the  right  to  necessaries, 
expressly  reserved  by  the  statute,  and  would  appear  to  be  incident  to 
their  jurisdiction,  in  the  administration  of  justice  between  the  Crown 
and  prisoners  on  trial  for  crimes.  But  the  question  how  far  constables 
may  interfere,  in  preventing  the  property  of  such  persons  from  being 
devoted,  before  trial,  to  purposes  other  than  necessaries,  cannot  be  con- 
sidered  as  finally  determined,  while  the  provisions  of  the  statute  of 
Edward  II  remain  unnoticed,  if  not  unknown,  as  at  present  they  appear 
to  be. 

Judgment  entered  for  the  defendant. 
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OcL  16. 
Jurhdirtion  of  Supreme  Court — Offen<:es  commilted  ahroad — 9  Geo,  IV,  c.  83,  «.  4 —  Stefoken  C  J 
OJencea  committed  hy  and  upon  aliens — British  shij) — Evidence — Presumption  oj  J)ichinsonj' 
nationality — Surplusage.  and 

Therry  J, 

The  Sapreme  Court  has  jariBdiction,  under  9  Qeo.  IV,  c.  83,  s.  4,  in  the  case  of 
the  murder  of  a  native  of  New  Caledonia,  by  the  captain  of  a  British  vessel,  on 
board  the  said  vessel,  while  lying  in  a  bay  of  the  island,  although  the  bay  is 
within  the  jurisdiction  of  the  French  Government. 

It  is  immaterial,  under  the  above  circumstances,  whether  the  murder  was  done 
by  or  upon  a  British  subject  or  an  alien. 

An  allegation  in  the  indictment  that  the  prisoner  is  a  British  subject  is  mere 
surplusage. 

Evidence  that  the  prisoner  had  for  a  considerable  period  commanded  the  vessel, 
and  tliat  during  that  time  she  sailed  under  British  colours,  unrebutted  and  unex- 
plained, is  sufficient  proof  that  the  vessel  is  British. 

The  Statutes  39  Geo.  Ill,  c.  37,  and  9  Geo.  IV,  c.  31,  mentioned. 

Speciw^l  Case.  The  prisoner  was  indicted  for  '^  tha  the  being  a  British 
subject  and  a  master  of  the  British  ship  Black  Dog  did  on  the  high 
sea,  and  within  the  jurisdiction  of  this  Court,  murder  one  lifou  Charley." 
It  was  proved  that  on  the  Ist  February,  1854,  the  prisoner's  ship  was 
anchored  near  the  coast  of  New  Caledonia,  that  he  detained  the  deceased^ 
a  native  of  those  parts,  on  board  against  his  ^ish,  and  afterwards  when 
other  natives  attacked  the  vessel  from  the  shore,  that  he  caused  the 
deceased  to  be  hanged  from  the  yard-arm.  It  was  stated  by  Captain 
De  Brun,  of  the  French  naval  service,  that  New  Caledonia  was,  at  the 
time  in  question,  a  French  possession,  and  that  the  jurisdiction  of  his 
Government  extended  out  to  sea  to  a  distance  further  than  the  place, 
where  the  Black  Dog  was  lying  during  this  transaction. 

His  Honor,  Mr.  Justice  Dickinson^  reported  that  his  direction  to  the 
jury  "was  to  the  following  effect : — 

I  told  the  jury  "  that  even  if  they  thought  that  the  prisoner  hung 
the  boy  for  the  purpose  of  saving  the  crew  and  schooner,  and  not  for 
revenging  the  death  of  old  Peter  or  BereqforcPs  brother,  that  the  evidence 
disclosed  no  circumstances,  which  would  render  the  killing  less  than 

(1)  TTie  Sydney  Morning  Herald,  Oct.  10,  17,  1854.     Also  1  S.C.R.,  App.  43. 

Cited  2  S.C.R.  209,  3  S.C.R.  46,  8  S.C.R.  340. 
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1854.        murder.     For  as  there  was  no  danger  to  be  apprehended  from  the  boy 
Regina      personally,  he  ought  not  to  have  been  sacrificed  to  save  the  crew  and 
^P^  schooner  from  the  natives  on  shore,  but  that  the  prisoner  should  have 

tried  to  escape,  and  on  failure  to  have  fought  it  out  with  these  people. 
That  if  the  boy  was  hung  in  revenge  for  the  destruction  of  Feter  or 
Beresford'a  brother,  no  one  would  suggest  that  the  case  was  not  one  of 
murder.  That  the  boy  could  not,  as  argued  by  Mr.  Broadhwrstj  be 
lawfully  hung  as  a  spy,  for  the  only  warfare  which  would  justify  the 
execution  of  a  spy  was  that  between  Foreign  Powers.  I  also  told  the 
Jury,  that  the  fact  of  the  Black  Dog  sailing  under  the  British  colours 
raised  a  presumption  that  she  was  a  British  ship.  That  it  was  not 
necessary  the  prisoner  should  be  proved  to  be  a  British  subject ;  but 
that,  if  it  was,  his  acting  as  master  of  a  ship,  sailing  under  the  British 
colours,  was  evidence  that  he  was  a  British  subject  That  it  was  not 
necessary  that  Lifou  Charley  should  be  shown  to  be  a  British  subject, 
though  his  being  on  board  the  Black  Dog  made  him  a  British  subject 
while  there.  I  also  told  them,  that  the  circumstance  of  the  French 
Government  having  jurisdiction  over  the  offence  committed  by  the 
prisoner  did  not.  deprive  this  Court  of  the  jurisdiction  conferred  ou  it  by 
the  statute  9  Geo.  IV,  c.  83,  s.  3. 

The  jury  found  the  prisoner  guilty,  and  the  capital  sentence  was 
passed  on  him. 

In  answer  to  a  question  by  myself,  the  jury  stated  that  in  their 
opinion  the  crew  and  schooner  were  in  danger,  to  prevent  which  the 
prisoner  hanged  the  boy.  They  recommended  the  prisoner  to  mercy  by 
a  written  paper  in  the  following  words : — "  The  jury  unanimously 
recommend  him  to  the  merciful  consideration  of  the  Court  in  considera- 
tion of  the  critical  position,  in  which  he  was  placed  at  the  time,  and  also 
his  previous  good  character." 

During  the  trial  the  prisoner's  learned  counsel,  Mr.  Broadhurst^  begged 
me  to  reserve  the  following  questions  for  the  consideration  of  the 
Court : — 

1.  Whether  it  was  not  necessary  that  the  prisoner  should  be  proved 

to  be  a  British  subject. 

2.  Whether  there  was  evidence  of  that  fact. 

3.  Whether  there  ought  not  to  have  been  evidence  of  this  fact, 

independently  of  the  circumstance  that  he  acted  as  master  of 
the  Black  Dog. 


SUPREME   COURT  CASES. 
4.  Whether  this  Court  has  jurisdiction  over  the  offence,  as  the  place        186i« 


859 


where  it  was  committed  was,  at  the  time  of  its  perpetration,      Bbgina. 
within  the  jurisdiction  of  the  French  Goyemment.  Rosa. 

5.  Whether  there  was  evidence  that  the  Black  Dog  was  a  British 

ship. 

6.  Whether  this  Court  has  jurisdiction,  unless  Lifou  Charley  was 

a  British  suhject. 

7.  Whether  there  was  evidence  that  Lifou  Charley  was  a  British 

subject. 

In  addition  to  these  points,  I  reserved  of  my  own  motion  this  point — 

8.  Whether  I  was  correct  in  telling  the  jury,  that,  even  if  they 

thought  the  prisoner  hung  the  boy  for  the  purpose  of  saving 
the  crew  and  schooner,  and  not  for  the  purpose  of  revenging 
the  death  of  old  Peter  or  BeresforcTs  brother,  the  evidence 
disclosed  no  circumstances,  which  would  make  the  killing  less 
than  murder.  For,  as  there  was  no  danger  to  be  apprehended 
from  the  boy  personally,  he  ought  not  to  have  been  sacrificed 
to  save  the  crew  and  schooner  from  the  natives  on  i^hore  ;  but 
that  the  prisoner  should  have  tried  to  escape,  and  on  failure 
should  have  fought  it  out  with  these  people. 

These  points  were  argued,  Oct.  9,  by  Broadhurat  and  DarvaU,  for  the 
prisoner,  and  the  AUomey-General,  for  the  Crown.  Judgment  was 
reserved  by  the  Court,  the  Chif/ Justice,  however,  stating  that  this  course 
was  not  due  to  any  difficulty  in  arriving  at  a  decision,  the  impression 
of  the  Court  being  strongly  against  the  prisoner,  but  only  that  there 
might  be  a  clear  exposition  of  the  law  in  writing. 

Judgment  was  delivered,  Oct.  16,  by — 

The  Chief  Justice.  The  facts  of  this  case  have  been  so  fully  reported 
by  Mr.  Justice  Dickinson,  before  whom  the  prisoner  was  convicted,  that 
it  will  be  sufficient  here  to  refer  to  them  very  briefly. 

The  prisoner  was  indicted  for  having  murdered  one  Lifou  Charley,  on 
the  high  sea,  on  board  of  a  British  vessel.  The  indictment  further 
alleged  that  the  prisoner  was  a  British  subject,  and  master  of  that  vessel. 
It  contained  no  allegation  as  to  the  country  to  which  Lifou  Charley 
belonged,  or  the  position  of  the  vessel  when  he  was  killed.  In  point  of 
fact,  however,  the  deceased  was  a  native  inhabitant  either  of  New 
Caledonia  or  Lifou,  an  island  some  twenty  leagues  distant ;  and  the 
vessel  lay  at  the  time  in  a  harbour  or  bay  of  that  island,  within  the 
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1854.        reach  of  musketrj  from  the  shore.     New  Caledonia,  some  montJis  pre- 
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Reoina      vioasly,  had  been  taken  possession  of  by  the  French  Government ;  and 
^        the  jarisdiction  of  that  Government,  it  was  sworn,  extended  over  the 
place  where  the  vessel  lay,  and  beyond  it 

It  was  not  disputed  on  the  argument  before  us,  nor  have  we  the 
slightest  doubt,  that  the  act  of  violence  perpetrated  by  the  prisoner, 
whatever  the  motives  which  may  in  fact  have  induced  it,  was  upon  the 
evidence  (or  would  have  been,  if  committed  upon  British  ground)  a 
murder.  But  his  learned  counsel  contended  that  the  crime  of  "  murder  " 
cannot  be  committed,  in  the  legal  sense  of  the  term,  upon  any  person 
who  is  not  at  the  time  in  the  Queen's  peace;  which  could  not  be 
alleged  of  the  deceased,  it  was  maintained,  because  he  was  put  to  death, 
in  fact,  within  the  limits  of  a  foreign  State.  In  such  a  case,  it  was  sub- 
mitted, the  Court  of  Admiralty  could  have  no  jurisdiction,  and  therefore 
this  Court,  notwithstanding  the  9  Geo.  lY,  c.  83,  s.  4,  can  have  none. 
It  was  contended,  moreover,  that  the  Admiralty  has  jurisdiction  only 
(excepting  in  cases  of  piracy)  over  offences  committed  on  British  subjects, 
and  by  British  subjects,  but  that  neither  the  deceased  nor  the  prisoner 
was  shown  to  have  been  a  British  subject.  Lastly,  that  there  was  no 
sufficient  evidence,  even,  that  the  vessel  was  a  British  vessel. 

Substantially  these  are  the  only  points  for  decision.  The  question 
whether  this  Court  would  have  had  jurisdiction  under  the  latter  part  of 
the  enactment  9  Geo.  IV,  c.  83,  s.  4,  in  case  the  killing  had  occurred  on 
shore,  need  not  be  considered,  for  the  act  is  alleged,  and  in  our  opinion, 
proved,  to  have  been  done  on  the  high  sea.  The  vessel  was,  no  doubt^ 
in  a  bay  or  harbour  of  an  island  belonging,  it  would  appear,  to  the 
French,  and  within  the  jurisdiction  of  its  government.  The  Courts 
established  in  that  Island,  consequently,  had  there  been  any  established, 
might  have  taken  cognizance  of  this  crime.  But  that  circumstances 
alone,  we  conceive,  will  not  determine  the  question  of  jurisdiction.  If 
the  vessel  were  British,  and  at  the  time  on  the  high  sea  (or,  in  other 
words,  on  a  part  of  the  ocean  by  law  deemed  the  high  sea),  the  Court  of 
Admiralty  could  equally  take  cognizance  of  the  crime ;  and  this  Courts 
by  the  express  terms  of  the  enactment  cited,  has  Criminal  jurisdiction  is 
such  cases  co-extensive  with  the  Admiralty. 

In  Com,  Dig.,  title  Admiralty,  E.  7,  treating  of  the  extent  of  that 
jurisdiction,  the  case  is  put  of  a  vessel  at  anchor  in  the  road  of  Guinea ; 
and  it  is  said  (citing  1  Rol.  250)  that  the  jurisdiction  would  exist  there, 
if  alleged  to  be  super  aUum  mare  ;  for  the  foreign  port  is  perhaps  not 
within  land,  as  a  port  in  England  is.     On  all  coasts  of  the  sea,  when  the 
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tide  flows,  the  AdmiraUy  has  jurisdiction  between  high  and  low  water        1^^- 
mark,  although,  upon  the  reflux,  the  place  be  within  the  body  of  a      Rsgina 
oounty,  3  InstU.  113.     In  AllerCa  case  (2),  it  was  held  that  the  Admir-        ^^ 
alty  had  jurisdiction  in  a  case  of  larceny  on  a  river  in  China,  because 
"  great  ships  "  went  there.   And  in  the  Queen  v.  Mannion  (3),  the  Court 
of  Queen's  Bench  of  Ireland  hel.d,  for  the  same  reason,  that  the  Admir- 
alty had  jurisdiction,  although  in  that  case  the  spot  was  in  fact  within  a 
county.     The  same  point  was  decided  the  same  way,  by  all  the  English 
judges,  in  respect  of  a  murder  at  Milford  Haven,  in  Bruce^a  case^  it 
being  held,  that  the  Common  Law  Courts  alao  having  jurisdiction  there 
made  no  difference  (3a).    According  to  Mr.  Archbold  {Cr.  PL  title  Piracy), 
robbery  in  a  foreign  harbour  or  creek  is  "  indisputably  "  within  the 
Admiralty  jurisdiction,  for  which  he  cites  a  M.S»  case  of  Hex.  v.  Jemot, 
at  the  Old  Bailey,  in  1812.     But,  if  robbery  be  so  cognizable,  every 
other  offence  equally  is  so  cognizable. 

If  the  vessel  were  British,  then,  we  feel  no  doubt  as  to  our  jurisdic- 
tion. We  are  further  of  opinion  that  an  offence  committed  on  board 
her,  at  the  place  indicated,  stands  on  the  same  footing  in  all  respects 
(the  question  of  jurisdiction  excepted),  as  if  it  had  been  committed  on 
British  land ;  and  that  it  is  therefore  immaterial,  whether  the  murder 
was  done  by  or  upon  a  British  subject,  meaning  by  this  a  subject  born, 
or  become  so  by  naturalisation.  If  done  on  British  ground,  no  question 
of  birth  or  country,  it  is  clear,  could  affect  the  crime,  for  there,  at  least, 
all  would  have  been  alike  under  the  protection,  and  subject  to  the 
responsibilities,  of  British  law.  We  have  no  difficulty  in  holding,  that 
the  same  results  attend  all  acts  done  on  board  a  British  ship,  situated 
as  the  prisoner's  vessel  here  was,  on  the  high  sea  or  in  a  harbour  abroad, 
where  the  Admiral  equally  has  jurisdiction.  A  passage  was  cited  from 
Chancellor  Keni,  to  the  effect,  that  no  nation  has  jurisdiction  at  sea, 
except  over  its  own  subjects.  But  he  expressly  goes  on  to  say,  that 
territorial  jurisdiction  may  be  considered  as  preserved,  in  the  public  and 
private  vessels  of  the  nation.  '^  For  the  vessels  of  a  nation  are,  in 
many  respects,  considered  as  portion  of  its  terriiorj/ ;  and  persons  on 
board  are  protected  and  governed  by  the  law  of  the  country  to  which  the 
vessel  belongs  "  (4).  To  the  same  effect  is  Vattel,  in  his  Law  of  Nations. 
He  says,  '^It-is  natural  to  consider  the  vessels  of  a  nation  as  portions  of 
its  territory  ;  and  the  State  preserves  its  jurisdiction  in  them  "  (5).  The 
same  law  appears  to  have  been  taken  for  granted  in  all  the  discussions 

(2)  1  Moo.  C.C.  494.        (3)  2  Cox  C.C.  158.        (3a)  R.  &  R.  243. 
(4)  1  Kent  Comm.  26.        (5)  6k.  1,  ch.  19,  8.  216. 
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1854»  throughout  Serva^a  ease  (6).  And  there  are  three  instances  there  cited 
BxoiHA      of  foreigners  tried  in  the  Admiralty  Court  for  offences  committed  on 

jj|*  board  English  vessels  (7).     One  is  the  case  of  Sauvajot^  for  an  ofifence  in 

the  English  Channel ;  another,  the  case  of  Prevot,  for  an  offence  com- 
mitted off  the  coast  of  Africa ;  and  the  third,  the  case  of  a  Chinese 
sailor  named  AcoWy  for  the  murder  of  another  Chinese  near  the  AzoresL 

We  think,  therefore,  that  the  prisoner  in  this  case  would,  under  the 
circumstances,  equally  have  been  guilty,  and  amenable  to  prosecution 
and  punishment  by  our  laws,  if  in  fact  a  foreigner ;  and,  consequently, 
that  the  allegation  in  the  indictment  that  he  was  a  British  subject,  if 
that  description  be  understood  to  indicate,  exclusively,  a  native-bom  or 
naturalised  subject,  is  simply  surplusage.  We  do  not  so  understand  the 
term.  It  is  to  be  taken,  only  as  descriptive  of  the  party's  status,  at  the 
time  of  the  act  committed ;  and,  at  that  time,  by  reason  of  his  position^ 
(the  vessel  being  still  assumed  to  be  English),  in  the  strict  legal  sense 
he  wcLS  a  British  subject. 

With  respect  to  the  deceased,  the  case  of  "  Acow  "  appears  to  us  to 
furnish  sufficient  authority,  for  our  holding  it  to  be  quite  immaterial, 
whether  the  party  killed  was  a  foreigner  or  not  The  unfortunate  boy 
was  undoubtedly,  at  the  time,  and  under  the  circumstances,  within  the 
protection  of  British  law,  even  if  not  then  a  British  subject.  But  as 
he  appears  to  have  come  voluntarily  on  board  the  vessel,  the  local 
allegiance  to  which  he  thereby  then  became  amenable^  made  him  a 
British  subject  while  he  remained  there.  And  the  argument  that  he 
ceased  to  be  so,  from  the  time  of  his  being  afterwards  forcibly  detained, 
were  such  an  argument  to  be  urged,  could  scarcely  deserve  a  serious 
answer.  It  appears  to  us  hardly  less  monstrous  to  contend,  that  a 
foreigner  could  with  impunity  be  killed  on  board  a  British  ship,  provided 
only  he  was  brought  there  against  his  will ;  as  if  a  man  could  evade 
punishment  for  murder,  by  previously  committing  a  less  heinous 
offence,  and  so  inflicting  on  his  victim  two  outrages  instead  of  one. 

If,  however,  the  acts  done  were  within  the  Admiralty  jurisdiction, 
this  point  in  the  case  is  disposed  of  by  a  passage  in  Com,  Digest  (cited 
from  Sir  Leoline  Jenkyns),  Admiralty,  E.  2.  It  ia  to  the  effect,  that 
every  offence  which  would  be  murder,  or  felony,  if  committed  on  the 
land,  will  be  an  offence  of  the  same  nature,  if  committed  upon  the  sea^ 
The  39  Geo.  Ill,  c.  37,  is  a  declaratory  enactment,  to  the  same  effect  (8). 
And,  with  respect  to  murder,  and  other  offences  against  the  person,  it 
is  enacted  by  the  9  Geo.  lY,  c.  31,  s.  32,  that  all  such  offences,  if 

(6)  1  Cox  0.0.  313.        (7)  See  also  1  Taunton  32.       (8)  2  Hawk  P.O.,  305. 


St^henCJ, 


SUPREME  COURT  CASES,  86a 

committed  within  the  jurisdiction  of  the  Admiralty,  shall  be  deemed  to        1864. 
be  offences  of  the  same  nature,  as  if  committed  in  England.    Ko  lawyer      Rsoina 
can  doubt,  that  a  person  who  should  kidnap  a  New  Caledonian,  without        ^' 
necessity  for  so  doing  (if  such  necessity  could  exist),  and  forcibly  bring 
him  to  England,  and  then  there  kill  him,  would  be  guilty  of  murder. 
The  same  must  be  concluded  then  of  similar  acts  done  on  board  a 
British  vessel,  within  the  Admiralty  jurisdiction,  in  the  bays  or  on  the 
coast  of  New  Caledonia. 

Had  the  acts  been  done  on  shore,  and  by  a  British  subject,  in  the 
common  acceptation  of  the  term  (which  we  do  not  here  assume  the 
prisoner  to  be),  the  statute  57  Qeo.  Ill,  c.  53,  expounded  as  it  has  been 
in  the  case  of  Azzopardi,  convicted  of  the  murder  of  a  Dutch  woman  at 
Smyrna,  would  clearly  seem  to  make  it  immaterial,  whether  they  were 
committed  on  a  foreigner  or  not  (9).  It  would  then  have  become  a 
question,  hovrever,  whether  this  Court  had  jurisdiction  in  the  case.  And, 
assuming  that  the  acts  were  done  by  the  master  or  the  crew  of  a  British 
vessel,  or  by  some  British  subject,  who  had  belonged  to  or  sailed  in  a 
British  vessel,  the  solution  of  that  question  would  have  depended  on 
this,  whether  the  place  where  they  were  committed,  being  in  the  Pacific 
Ocean,  was  '*  a  place  not  subject  to  any  European  power,"  within  the 
true  construction  of  the  9  Geo.  lY,  c.  83,  s.  4.  But  this  question,  for 
the  reason  already  given,  does  not  arise  now. 

There  is  one  question,  however,  still  remaining,  and  it  is  this,  whether 
there  was  sufficient  evidence  that  the  prisoner's  vessel  was  in  fact 
British.  After  full  consideration,  we  are  all  of  opinion  that  there  was 
such  evidence.  The  prisoner  had  for  a  considerable  period  commanded 
this  vessel,  and  during  that  time  she  sailed  under  British  colours.  Such 
a  circumstance  is  not  conclusive  evidence,  certainly,  of  her  being  British. 
But  she  was  represented  as  being  so,  by  the  mere  fact,  and  we  think 
that  (at  all  events  against  the  master)  that  representation  must,  in  the 
absence  of  everything  to  rebut  the  conclusion,  be  taken  to  have  truly 
indicated  the  country  of  the  vessel.  Other  circumstances  in  evidence 
tended,  more  or  less  forcibly,  the  same  way  ;  and  among  them  the  fact 
that  the  prisoner  had  sailed  from  this  port,  in  the  service  of  a  British 
subject,  for  some  years.  But  wo  are  content  to  rest  the  decision,  as 
to  this  point,  on  the  fact  of  the  flag  carried  by  her,  unrebutted  and 
unexplained,  and  not  reasonably  explicable  except  on  one  supposition. 

We  could  have  wished  that  the  several  questions  in  this  case  had 
received  an  earlier    determination.      The    argument   was    originally 

(9)  1  Cox  C.C ,  28. 
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1854.        appointed,  however,  for  a  day  very  shortly  succeeding  the  trial,  and 
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Regina  the  Court  was  then  prepared  to  hear  it.  The  matter  was  postponed,  to 
T>^''^  the  day  on  which  it  was  actually  heard,  at  the  request  of  the  prisoner's 
counsel,  and  we  then  puhlicly  intimated  what  would  probably  be  our 
decision.  The  short  interval  which  has  since  elapsed,  the  Court  sitting 
daily,  has  certainly  not  been  more  than  sufficient  for  the  consideration 
of  questions  so  grave  and  important.  During  that  interval,  however, 
every  case  and  authority  bearing  on  the  subject  (so  far  as  we  can  dis- 
cover) has  been  examined  ;  and  the  impression  which  was  announced  by 
us,  at  the  close  of  the  argument,  it  is  our  duty  to  say,  appears  to  us  to 
be  fully  sustained  by  them. 

It  may  be  sufficient  to  say  of  Depardo^a  case  (10),  which  was  cited 
for  the  prisoner,  first  that  the  offence  there  in  question  was  committed, 
not  at  sea,  on  board  a  British  vessel,  but  in  a  foreign  country,  on  shore ; 
and  secondly,  that  it  was  committed  by  a  person,  who,  though  at  the 
time  a  seaman  belonging  to  a  British  vessel,  was,  by  birth,  the  subject 
of  a  State  then  at  war  with  Great  Britain.  It  was  not  disputed  that, 
by  force  of  the  33  Hen.  VIIT,  c.  23,  offences  in  a  foreign  country  were 
punishable,  if  committed  by  British  subjects.  But  the  point  in  the 
case  was,  whether  a  foreigner  so  circumstanced  could  be  deemed  a 
British  subject,  when  on  foreign  ground,  by  reason  of  his  enlistment  in 
a  British  vessel.  Assuming  that  the  prisoner  owed  local  and  temporary 
allegiance  by  virtue  of  his  enlistment,  while  remaining  on  board,  it  was 
argued  that  such  an  allegiance  ceased,  and  exclusive  allegiance  to  his 
own  sovereign  re^vived,  immediately  after  landing  on  a  soil,  which  the 
local  jurisdiction  previously  submitted  to  did  not  embrace.  On  this 
point,  exclusively,  the  decision  in  Depardo^s  case  (if  there  ever  was  one) 
must  have  proceeded.  Had  that  prisoner  committed  the  act  while  on 
board,  or  could  he  have  been  deemed  a  British  subject  while  on  shore, 
there  is  nothing  which  leads  one  to  suppose  that  there  would  have  been 
any  doubt  entertained  about  the  matter. 

Conviction  ajfirvved, 

(10)  1  Taunton,  26. 
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DICK  V,  EBSWORTH.  (1)  1854. 


Conveyance — Uncertainty^Election,  ^^**  1^* 

A  conveyance,  bad  for  uncertainty,  may  be  made  good  by  the  election  of  the  ^^  •  ^    j 
vendee,  and  possession  under  it  with  the  assent  of  the  vendor,  notwithstandiug  the  ^^^ 

land  so  occupied  is  in  excess  of  the  area  included  in  the  conveyance.  Therry  J. 

New  Trial  Motion.  This  was  an  action  of  ejectment,  tried  before 
Dickinson^  J.,  and  a  jury  of  four,  in  which  a  verdict  was  given  for  the 
plaintiS 

The  plaintiff  relied  upon  a  conveyance  by  Unwin  to  Ilughea  of  10^ 
acres,  out  of  the  Mary-le-bone  Estate,  which  contained  27  acres.  The 
possession  by  Hughea^  as  proved,  however,  was  a  possession  of  from  ten 
to  twelve  acres,  and  the  larger  quantity  was  assumed  to  be  that  really 
possessed.  The  land  actually  claimed  in  this  action  was  only  one  allot- 
ment. It  was  in  evidence  that  the  boundaries  given  in  the  conveyance 
to  Hughes  would  have  applied  to  any  10. J  acres  in  the  Mary-le-bone 
Estate.  His  Honor  ruled,  that  Hughes  must  be  taken  to  have  made 
his  election  from  the  estate  of  the  vendor,  and  his  possession  after  such 
election  must  be  taken  to  have  been  assented  to. 

Darvall  and  Stephen  now  moved  for  a  new  trial.  The  allotment  now 
sought  to  be  recovered  might  be  in  that  part  of  the  land,  possessed  by 
HugheSf  to  which  he  had  no  legal  title.  The  conveyance  under  which 
the  plaintiff  claimed  was  also  void  for  uncertainty. 

The  Solicilor-Geiieral  and  Broadhursty  conirct. 

The  Court  could  see  no  reason  for  disturbing  this  verdict,  although  the 

evidence  might  have  been  more  clear  and  satisfactory.     The  Chief  Justice 

and  Mr.  Justice  Therry  held  that  the  selection  of  even  twelve  acres  by 

the  assent  of  the  vendor,  in  lieu  of  ten  and  a  half  acres,  would  be  a  good 

possession  under  the  conveyance  of  the  ten  and  a  half  acres.     The  con> 

veyance  was  bad  for  uncertainty,  but  its  defects  had  been  covered  by 

the  election  by  Hughes^  and  the  possession  under  it.     Mr.  Justice 

Dickinsofiy  though   differing   from   his  learned   colleagues  as  to   the 

sufficiency  of  this  election  of  itself,  thought  the  verdict  maintainable 

upon  the  general  pi-inciple,  that  titles  to  land  were  not  to  be  affected  by 

a  cause  so  slight,  as  a  trifling  error  in  measurement,  particularly  where 

there  was  assent  by  the  vendor. 

iVcw  trial  refused, 

(1)  The  Sydney  Morning  ffercddy  October  11,  1854. 
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1854.  RiSGINA  V.  EBSWORTH  Ain>  CORCORAN.  (1) 

^^'  ^'^'  False  Pfef€i\ce8—8ae  qf  Oold—Hepre&entaHon. 

Stephen  C.J. 

■^*^*^d"  ^'       One  priscner,  in  the  presence  of  the  other,  said  to  the  prosecutor,  "  We"  (or 

Therry  J.      *'  I '')    '  have  a  bit  of  gold  for  sale,"  and  afterwards  produced  some  metal,  whidi 

was  cleaned  by  the  other,  and  then  purchased  by  the  prosecutor.    One-third  of 

the  metal  was  brass.     Held  a  representation  by  both  prisoners,  that  all  the  metal 

produced  was  gold. 

It  was  found  that  part  of  the  metal  was  not  gold,  that  the  pretence  was  frandn- 
lently  made,  and  that  the  prosecutor  was  thereby  induced  to  part  with  his  money. 
Held  the  false  representation  was  a  pretence  within  the  statute  (2). 

The  reserved  judgment  of  the  Court  was  delivered,  October  17,  by — 

The  Chief  Justice.  This  is  a  special  case  for  the  opinion  of  the  Court 
stated  by  the  Court  of  Quarter  Sessions. 

The  prisoners  were  convicted  of  obtaining  money  by  false  pretences. 
They  were  gold  diggers  in  partnership.  One  of  them  said  to  the  prose- 
cutor, at  the  diggings,  in  the  presence  of  the  other,  "  We  have  a  bU  of 
gold  for  sale,"  or  "  /  have  a  bit  of  gold  for  sale."  Shortly  afterwards, 
both  being  together,  one  produced  a  bag  of  metal  resembling  gold,  and 
the  other  prisoner  cleaned  it ;  taking  away  the  sand,  &c.,  from  the  metal. 
The  prosecutor  then  bought  the  whole,  supposing  it  to  be  gold,  and  paid 
for  it  as  such.  A  day  or  two  afterwards,  on  examination,  and  testing 
the  metal,  about  one-third  of  it  was  found  to  be  brass. 

The  question  reserved  is,  whether  the  prisoners  can  legally  be  con- 
victed on  such  evidence  of  obtaining  money  by  the  false  pretence,  that 
the  metal  so  produced  for  sale,  and  purchased,  i^as  in  fact  gold. 

The  Judges  have  met  and  considered  this  case ;  and  we  are  all  of 
opinion,  that  the  case  is  within  the  statute,  and  the  conviction  conse- 
quently right. 

We  think  it  quite  plain,  first,  that  the  expression  "We"  (or  "/"), 
said  by  one  prisoner  in  the  presence  of  the  other,  "  have  a  bit  of  gold," 
followed  by  the  production  of  metal  by  one,  and  the  cleaning  of  it  by 
the  other,  was  a  representation  by  both  prisoners,  that  all  the  metal  pro- 
duced was  gold. 

(1)  The  Sydney  Morning  Herald,  Oct.  18,  1854 ;  and  1  S,C.R.,  App.  24. 

(2)  7  &  8  Geo.  IV,  c.  29,  s.  53. 
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We  think,  secondly,  that  as  a  part  of  that  metal  was  not  gold,  and  1854. 

the  jury  found  that  the  pretence  was  fraudulently  made,  and  that  the  Req^I 

prosecutor  was  thereby  induced  to  part  with  his  money,  such  false  repre-  _     ^* 


flentation  was  a  pretence  within  the  statute,  on  the  authority  of  Stevens^ 
cctse  (3),  and  Abbotts  case  (4). 

We  have  looked  into  the  other  modem  decisions ;  and  we  see  nothing 
in  any  of  them,  which  clashes  iwith  the  principle  established  by  those 
two  cases,  but  they  materially  impair  the  authority  of  CodringtorCa  case 
(5),  and  others  of  that  class  of  an  earlier  date.  Of  these  modem  deci- 
sions,  we  need  only  refer  to  the  following: — Woolley^s  case  (6);  Reed?B 
isase  (7) ;  Wickham's  case  (8) ;  and  Kenaidds  case  (9)« 

Conmction  affirmed* 


(3)  1  Ck>x,  83.         (4)  2  C.  &  E.,  630.        (5)  1  C.  &  P.,  661.        (6)  4  Cox,  196L 
(7)  7  0.  &  P.,  848.        (8)  10  A.  &  K,  37.        (9)  6  Q.  B.,  49. 


Stephen  C.J. 
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1854.  BALDWIN  i\  ELLIOTT  and  another.  (1) 

OcU  26. 


Stephen  €•  J. 


Payment  hy  mistake. 


DxtinMn  J,       rpjjg  plain tiflf  contracted  to  purchase  cattle,  alleged  to  be  the  property  of  M.,  and 
Jffi^fj^  J       on  the  seizure  of  them  by  the  Sheriff,  before  delivery,  under  a  levy  by  the  execu- 
tion creditor  of  M.,  paid  the  price  to  the  Sheriff's  officer.    The  cattle  afterwards 
proved  to  belong  to  A.,  who  recovered  from  the  plaintiff  their  value. 

Held  the  plaintiff  was  not  entitled  to  recover  from  the  Sheriff,  his  payment 
being  made  "  in  his  own  wrong,*'  and  the  money  not  having  been  paid  compulsorily 
to  relieve  his  own  goods.     (7'Aerry,  J.,  dieserUiente), 

New  Trial   Motion.      This  was  an  action  tried  before  Thern/,  J., 
wherein  a  verdict  had  been  found  for  the  plaintiff,  damages  £200  16s.  8d. 

It  appeared  that  the  plaintiff  purchased  268  head  of  cattle  from  one 
Lees,  who  was  driving  them  to  Maitland  for  sale.  At  the  time  of  the 
purchase  the  plaintiff  understood  the  cattle  to  be  the  property  of  a  Mrs. 
McDonald,  The  purchase  money  was  not  paid  at  the  time  the  bargain 
was  concluded,  and  on  the  arrival  of  the  cattle  at  the  place  of  delivery, 
a  levy  was  made  upon  them,  at  the  suit  of  one  Davis  against  Mrs. 
McDonald,  by  the  Sheriff's  deputy.  In  order  to  get  possession  of  the 
cattle  the  plaintiff  agreed  to  pay  the  purchase  money,  £265,  to  KingsmiU, 
the  Sheriff^s  officer,  upon  condition  that  the  latter,  after  satisfying  the 
claim  of  Davis,  should  pay  the  balance  to  Mrs.  McDonald,  After  the 
payment  of  the  money  and  delivery  of  the  cattle  it  was  discovered,  that 
the  cattle  were  the  property  of  Angus  McDonald,  a  minor,  for  whom 
his  mother,  Mrs.  McDonald,  and  an  uncle  were  self-constituted  guardians. 
This  fact  had  been  represented  to  the  bailiff,  who  had  treated  it  as  a 
mere  rttse  to  evade  the  execution.  The  value  of  the  cattle,  which  had 
been  resold,  was  recovered  by  Angtis  McDonald  (by  his  next  friend) 
from  the  plaintiff,  who  then  brought  the  present  action  against  the 
Sheriff  and  his  officer. 

The  Attorney-General,  for  the  Sheriff,  moved  for  a  new  trial.  The 
plaintiff  had  not  paid  the  price  when  the  levy  was  made,  and  therefore 
had  ample  time  to  make  himself  acquainted  with  the  facts.  His  pay- 
ment to  Kingsmill  was  in  his  own  wrong.  The  condition  for  which  the 
payment  was  made  had  been  fulfilled. 

(1)  The  Sydney  Morning  Herald,  Oct.  20,  27, 1864. 
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Meymott,  for  the  Sheriff's  officer,  followed.  The  officer,  acting  within 
the  ordinary  scope  of  his  authority,  was  not  liable,  but  the  Sheriff  only. 

Brocidhurst^  and  Faweeit^  in  support  of  the  verdict  The  payment  to 
Kingsmill  was  not  voluntary,  but  based  on  the  statement  of  the  latter, 
that  he  was  entitled  to  receive  the  money  as  a  condition  precedent  to 
the  delivery  of  the  cattle.  The  payment,  therefore,  being  made  in  ignor- 
ance of  the  facts  and  upon  the  faith  of  the  bailiff^s  assumption  of  authority, 
was  to  bo  regarded  as  a  payment  under  duress.  There  was  also  a  failure 
of  consideration  on  the  part  of  the  bailiff,  for  the  payment  was  made  to 
obtain  a  legal  transfer,  which  had  not  been  obtained  by  the  plaintiff. 

Cur.  adv,  vult 


86» 


1854. 


Baldwin 

V. 

Eluott. 


The  Court  (by  majority)  decided,  that  Baldtvin,  having  paid  this 
money  "  in  his  own  wrong,"  the  action  would  not  lie  for  its  recovery. 
The  case  was  undistinguishable  from  Harris  v.  Lloyd  (2).  The  plaintiff 
had  not  paid  the  money  compulsorily  to  relieve  his  own  goods,  but  in 
pursuance  of  an  agreement  voluntarily  entered  into  under  a  mistaken 
view  as  to  the  facts  on  both  sides. 

Thebry,  J.,  dissented,  being  of  opinion  that  the  case  was  distinguish- 
able from  that  of  Harris  v,  Lloydy  by  the  ^t  that  Baldioin  had  been 
led  into  his  error  by  misrepresentation  on  the  part  of  the  bailiff,  conse- 
quently that  it  was  not  a  voluntary  payment. 

(2)  6  M.  &  W.,  432. 
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1864.  REGINA  v.  BONDSWORTH.  (1) 

Dec,  16.  Bigamy —Marriftge  per  verba  de  proeaenti — 6  WUl.  IV,  No,  2 — DedareUion, 

Stephen  O.J. 

Dickinson  J.       ^®  prisoner  was  proved  to  have  been  twice  married,  the  first  oeremony  having 

and  been  performed  by  a  Roman  Catholic  minister,  but  in  the  absence  of  the  latter 

Therry  J.     thei'e  was  no  evidence  whether  the  declaration,  provided  by  6  Will.  IV,  No.  2, 

was  taken  or  not. 

Jffeid,  the  prisoner's  conviction  of  bigamy  was  good,  and  that  the  oeremony  in 
question  was  either  a  marriage  according  to  the  common  law  of  England  per  verba 
de  prcesenii,  or  a  marriage  according  to  that  law,  as  altered  by  the  Saxon 
Constitution,  which  required  the  intervention  of  a  "  mass  priest." 

This  was  a  special  case  from  the  last  sittings  ot  the  Supreme  Court, 
upon  a  point  reserved  by  Dickinson,  J.  The  prisoner  had  been  convicted 
of  bigamy.  The  second  marriage,  by  the  Rev.  Dr.  Fullerton,  was 
dearly  established,  and  there  was  proof  that  the  prisoner  had  be^i 
married  to  his  first  wife,  Mary  Power,  at  Bathurst,  by  the  Rev.  Mr. 
CyBeiUy^  a  clergyman  of  the  Roman  Catholic  Church,  who  had  sinoe 
left  the  colony.  But  in  consequence  of  the  rev.  gentleman's  absence 
there  was  no  proof  that  the  prisoner  had  taken  the  declaration  required 
by  the  Colonial  statute,  5  Will.  lY,  No.  2,  i.e.,  a  declaration  that  one 
or  both  of  the  parties  held  communication  with  the  Roman  Catholic 
Church.  The  question  for  consideration  was  whether,  in  the  absence  of 
this  proof,  the  first  marriage  could  be  held  valid  for  the  purposes  of  this 
conviction. 

The  Solicitor-General,  for  the  Crown,  was  not  called  on. 

The  Court  held  that  this  conviction  must  stand.     This  was  either  a 

marriage  according  to  the  old  common  law  of  England  per  verba  de 

prcesenii,  or  a  marriage  according  to  that  law  as  altered  by  the  Saxon 

Constitution  which  required  the  intervention  of  a  "  mass  priest"     In 

eithe .-  case  it  was  legal  and  binding.     The  provision  in  the  5  Will.  lY 

was  based  apparently  upon  the  assumption  that  the  intervention  of  a 

clergyman   of   the   Church   of   England   was  necessary   to  legalise  a 

marriage.     Hence  it  was  enacted   that  a   clergyman  of   the  Roman 

Catholic  Church  might  marry  upon  making  the  declaration  alluded  ta 

But  there  was  no  declaratory  clause  as  to  the  absence  of  all  previously 

existing  power  to  marry,  even  if  such  a  clause  could  have  had  a  practical 

weight.     Every  marriage,  therefore,  by  a  priest  in  the  orders  of  the 

Church  of  Rome  was  legal,  those  orders  being  recognised  by  the  law  of 

England. 

Conviction  affirmed, 

(1)  The  Sydney  Morning  Herald,  December  16,  1854. 
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Ex  parte  LANDREGAN.  (1)  1866. 


March  17. 


Vcigrant  Act,  16  Vic,,  No.  4,  «.  3 — Indecent  exposure — In  any  street,  "or  in 

the  view  thereof.  **  Stephen  C.J. 

and 

•  TherryJ^ 
An  indecent  exposure  in  a  place  vinible  from  a  street,  although  not  actually  seen 

by  any  person  in  the  street,  is  within  the  offence,  defined  in  15  Vic,  No.  4,  s.  3, 

as  **  wilfully  and  obscenely  exposing  his  person  in  any  street,  road,  or  public 

highway,  or  in  the  view  thereof." 

JuDGMEiTT  in  this  case  was  deliyered,  March  17,  by 

The  Chief  Justice.  This  was  motion  for  a  prohibition  (under  the 
Justices'  Acts  of  1850  and  1853),  to  restrain  farther  proceedings  on  a 
conviction  of  the  applicant,  before  two  justices,  under  s.  3  of  the  Vagrant 
Act  for  an  indecent  exposure  of  his  person. 

Tho  offence  is,  as  defined  in  the  statute,  ''wilfully  and  obscenely 
exposing  his  person  in  any  street,  road,  or  public  highway,  or  in  the  view 
thereof."  The  conviction  is,  that  the  party  so  exposed  his  person  in  the 
view  of  a  public  street  called  Parramatta-street.  The  alleged  exposure, 
in  fact,  was  in  a  paddock,  and  at  night,  and  was  seen  from  some  adjoining 
premises,  but  not  (so  far  as  is  known)  from  any  public  street.  It  was, 
however,  visible  from  Parramatta-street,  had  any  person  been  passing 
there  at  the  time,  and  looking  in  the  direction  of  the  paddock.  The 
question  is,  whether  the  exposure  can  be  deemed  within  the  enactment, 
under  such  circumstances. 

Mr.  Justice  Tlierry  and  myself  (who  heard  the  arguments)  are  of 
opinion  that  the  conviction  was  right.  The  object  of  the  enactment 
evidently  was,  we  think,  to  punish  obscene  exposure  either  in  a  street, 
or  visible  to  passers-by  (if  any)  in  the  street.  Such  is  the  only  intelli- 
gible meaning,  which  can  be  attributed  to  the  words  "in  the  view''  of  a 
street.  Had  the  legislature  intended,  as  an  essential  to  the  offence,  that 
passers  in  the  street  should  actually  see  the  exposure,  very  different 
language  assuredly  would  have  used.  By  prohibiting  every  obscene 
exposure,  which,  if  there  were  persons  in  the  street  would  or  might  be 
seen  by  them,  public  decency  was  effectually  secured. 

Prohibition  refuted. 
{\)  The  Sydney  Morning  Herald,  March  19,  1856. 
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1855.  Ex  parU  WARD.  (1) 


March  24. 


ProJiibUion — Licensed  publican — 13  Vic,  JVb.  29,  ss,  49  and  55 — "  Employed  '*  to  sell 

Stephen  C.J.  liquor — Waiver  of  irregularity  in  reception  of  evidence, 

ZHckinsonJt 

and 
Therry  J.         W.  having  sold  his  interest  in  a  public  house  to  M.,  and,  pending  a  transfer  of 

the  license,  ostensibly  employed  him  as  barman,  was  convicted  under  sec  55  of 

13  Vic.,  No.  29,  for  employing  an  unlicensed  person,  not  a  servant,  to  sell 

liquor,  &c. 

Held  the  conviction  was  bad,  as  the  actual  owner  could  not  be  said  to  have  been 
"  employed  "  to  sell. 

In  respect  of  a  second  conviction  of  W.,  under  sec.  49,  for  having  permitted  M. 
to  conduct  the  business,  on  the  hearing  before  the  Justices  copies  of  the  affidavits 
of  M.  and  W.,  made  and  used  on  a  previous  occasion,  were  admitted  in  evidence, 
but  no  objection  taken  by  W.  at  the  timd. 

Held,  the  defendant  could  not  on  a  motion  for  a  Prohibition  object  to  the 
reception  of  the  copy  of  his  own  affidavit,  but  that  that  of  M.  was  clearly  inadmis- 
sible, unless  it  had  been  proved  that  W.  had  used  it  previously. 

It  is  the  duty  of  the  Court,  before  holding  any  conviction  by  a  Magistrate  to  be 
erroneous,  to  consider  the  whol^  of  the  evidence,  and  if  enough  unobjectionable 
evidence  remains,  after  giving  effect  to  all  legal  objections,  to  sustain  the 
conviction. 

Tbe  Court  having  taken  time  to  consider  this  case,  judgment  was 
delivered,  March  24,  by — 

The  Chief  Justice.  This  was  a  Rule  Nisi  for  a  Prohibition,  under 
the  Justices'  Acts  of  1850  and  1853  to  try  the  validity  of  a  Conviction 
of  the  Applicant,  by  two  Justices,  under  sec.  55  of  the  Publicans'  Act, 
for  employing  an  unlicensed  person  named  Maddy  to  sell  liquor  in  his 
{Warded)  licensed  house,  the  said  Maddy  not  being  Ward^g  agent  or 
servant,  under  his  immediate  superintendance  and  control. 

The  case,  as  established  by  the  oral  testimony,  and  by  certain  state- 
ments of  Ward  himself  (made  in  an  affidavit  used  by  him  on  another 
occasion),  was  as  follows : — Ward  had  made  over  all  his  interest  in  the 
house,  together  with  the  furniture  and  stock,  to  the  said  Maddy,  But, 
as  the  latter  could  not  obtain  immediately  a  transfer  of  tbe  license,  it 
was  arranged  that  he  should  (ostensibly,  at  least),  act  in  the  mean  time 
as  Ward^s  barman.  An  agreement  was  accordingly  entered  into  between 
them,  in  due  form,  with  all  the  appearance  of  reality,  whereby  Maddy 

(I)  The  Sydney  Morning  Heraltl,  March  27,  1855.    Cited  2  N.S.  W.  L.R.  106. 


S0FBEMS  COURT  OASES. 
undertook  to  serve  A.  during  the  necessary  interval,  in  that  capacity,  and        1^^* 


878 


as  a  derk,  at  a  salary  of  5s.  a  day.     In  pursuance  of  that  arrangement,      Ex  parte 
or  contrivance,  Maddy  sold  liquors  afterwards  repeatedly  at  the  bar,      Wabd 
Ward  himself,  however,  occasionally  being  present.     But,  in  addition  ^^^P^^^  C.J. 
to  the  fact  of  WanTs  assignment,  and  his  disclaimer  of  all  interest  in 
the  goods,  by  affidavit,  (to  defeat  an  execution  under  which  they  had 
been  levied  on  by  a  creditor),  and  the  fact  that  Maddy  was  the  assignee, 
it  was  proved  that  this  supposed  barman  was  a  person  of  property,  whose 
position  repudiated  the  idea  of  his  having,  in  truth,  accepted  such  an 
employment.     The  magistrates,   therefore,   very  reasonably  held   the 
arrangement  to  be  a  mere  contrivance,  and,  consequently,  that  Maddy 
was  not  WarcTs  agent  or  servant,  but  was  really  himself  the  owner. 
Ward,  the  party  licensed,  having  virtually  ceased  to  have  any  interest 
as  such. 

The  question  is,  however,  whether  the  case  falls  within  the  55th 
section ;  for,  in  such  a  state  of  things,  how  can  the  actual  owner  be  said 
to  have  been  '^employed"  to  sell  ?  We  are  all  of  opinion,  that  in  no 
true  or  proper  sense  was  Maddy  so  employed.  The  asserted  employment 
being  a  pretence,  and  Maddy  himself,  not  Ward,  being  the  owner,  it 
seems  to  us  a  palpable  inconsistency  to  maintain  that,  nevertheless,  for 
the  purposes  of  a  conviction,  an  employment  existed.  The  Prohibition, 
therefore,  as  to  this  particular  case,  we  conceive,  must  clearly  be  granted. 

A  second  Rule  Nisi  has  been  obtained,  at  the  instance  of  the  same 
defendant,  in  respect  of  his  Conviction,  on  precisely  the  same  evidence, — 
under  s.  49,  of  having  permitted  Maddy  to  eondiict  the  htuinesa. 

It  was  not  disputed,  that  (supposing  the  conclusion  as  to  the  facts  to 
be  correct),  the  offence  contemplated  by  the  49th  section,  of  '<  permitting 
an  unlicensed  person  to  become  virtually  the  keeper  "  of  a  licensed  house, 
was  complete.  Objections  were  taken,  however,  of  a  less  substantial 
character,  which  we  are  now  to  dispose  of. 

The  first  is,  that  the  original  of  Wards  affidavit,  although  in  existence 
and  accessible,  was  not  produced  in  evidence,  but  a  copy  only.  It  appears, 
however,  that  he  made  no  objection  to  the  receipt  of  that  copy,  although 
questions  were  certainly  asked  by  him,  as  to  the  existence  of  the  original. 
We  think,  therefore,  that  the  objection  is  now  too  late.  A  proceeding 
in  itself  a  nullity,  indeed,  or  illegal  in  its  character,  may  be  impeached 
notwithstanding  a  previous  waiver.  But  the  wrong  reception  of  the  copy 
of  a  document  instead  of  the  original,  if  the  contents  of  the  document, 
supposing  the  original  had  been  produced,  or  shown  to  have  been  lost, 
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Mx  parte     defendant,  if  he  docs  not  object  to  it  at  the  time,  cannot  afterwards  take 
Waiu>.       adyantage. 

Stamen  C.J.  rpj^g  second  objection  is,  that,  instead  of  calling  Maddy  as  a  witness^ 
and  thereby  affording  Ward  the  benefit  of  a  cross-examination,  the 
prosecutor  was  allowed  to  give  in  e video ce  in  addition  to  Wards  own 
affidavit,  the  copy  of  one  formerly  made  by  Maddy.  This  proceeding, 
certainly,  if  an  irregularity  only,  was  an  irregularity  of  the  gravest 
character ;  for  supposing  even  the  original  to  have  been  produced  (and 
considering  all  objections  to  the  mere  copy  as  waived),  the  contents  were 
clearly  inadmissible,  on  the  plainest  and  most  elementary  principles.  A 
man's  own  statement,  of  course,  whether  on  oath  or  not,  and  whether 
written  or  verbal,  voluntarily  made,  is  evidence  against  him.  But^ 
obviously,  all  other  testimony  affecting  him  on  a  criminal  charge,  must 
be  on  oath,  and  given  not  only  in  his  hearing,  but  in  direct  reference  to 
that  charge,  and  before  the  tribunal  which  tries  him  on  it.  Maddy'M 
affidavit,  indeed,  might  possibly  have  been  evidence,  as  a  document 
used  by  Ward  (and  therefore,  in  effect,  as  a  statement  made  by  himself), 
had  it  been  proved  that  Ward  had  so  used  it.  No  such  proof,  however^ 
was  offered. 

Our  conclusion  on  this  part  of  the  case  is,  that  no  waiver  by  Ward 
(short  of  a  positive  assent)  could  deprive  him  of  the  right  of  objecting, 
that  the  affidavit  now  in  question  was  wrongly  received.  If,  therefore, 
the  other  evidence  before  the  justices  had  not  been  itself  sufficient,  in 
this  second  case,  rejecting  Maddy^s  affidavit,  to  convict  the  defendant  of 
the  offence,  he  would  now  be  entitled  to  our  judgment.  But  the  evidence, 
without  that  affidavit,  is  amply  sufficient  to  sustain  their  adjudication. 
And  we  entertain  no  doubt,  having  regard  to  the  enactments  which  hare 
given  this  remedy  by  prohibition,  that  it  is  our  duty,  before  holding  any 
conviction  by  a  magistrate  to  be  erroneous,  to  look  at  and  consider  the 
whole  of  the  evidence  which  was  before  him.  In  cases  tried  by  a  jury, 
the  Court  has  ordinarily  no  jurisdiction  to  determine  facts.  If  improper 
evidence  be  admitted  on  a  trial,  therefore,  the  course  is  to  set  aside  the 
verdict ;  for  it  may  have  been  founded,  whatever  the  force  of  other 
testimony  in  the  case,  on  the  very  matter  which  ought  not  to  have  been 
before  the  jury.  In  cases  of  this  kind,  however,  the  Court  sits  in  effect 
as  a  tribunal  of  appeal,  with  the  double  province  assigned  of  deciding 
on  the  facts  as  well  as  the  law.  And  it  seems  to  us  to  follow,  that  if, 
after  rejecting  all  improper  evidence,  and  giving  due  effect  to  every  other 
legal  objection,  if  any,  enough  remains  which  is  unobjectionable,  tiie 
conviction  must  be  sustained. 
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In  Ex  parte  Beadea  (in  this  Court,  22nd  September,  1853),  two  objeo-        1866. 


tions  were  made ;  first,  that  there  was  no  previous  information  or  charge,  ^  parte 
and  secondly,  that  the  prosecutor  was  examined  as  a  witness.  Neither  Wabd. 
objection  was  taken  before  the  Justicea  The  Court  held,  that  the  first  Stephen  C.  J« 
objection  was  thereby  waived,  but  that  the  second  was  not^  the  testimony 
of  the  prosecutor,  in  the  particular  case,  being  inadmissible  under  any 
circumstances.  So,  in  Ex  parte  Kleruefidorff,  Ist  June,  1853,  where 
the  copy  (instead  of  the  original)  of  a  previous  conviction  had  been 
put  in  evidence,  without  objection,  the  Court  inclined  to  think  that  the 
defendant  could  not  object  afterwards.  But  we  held  that  he  was  not 
precluded  from  objecting,  though  he  had  omitted  to  take  the  point 
before  the  Justices,  that  the  evidence  was  offered  to  prove  an  offence 
beyond  that  with  which  he  was  charged.  In  Ex  parte  Solomone,  13th 
July,  1854,  one  of  the  objections  was,  that  the  conviction  was  chiefly 
founded  on  hearsay  evidence.  None  of  it)  however,  appeared  to  have 
been  objected  to  before  the  Magistrates  ;  and  the  Court  thought,  there- 
fore, that  its  reception  was  no  ground  for  a  Prohibition.  But  the  ques- 
tion was  not  entered  into,  whether  nevertheless  the  conviction  could 
have  been  sustained,  had  no  sufficient  evidence  been  given  irrespective 
of  the  hearsay,  the  writ  being  granted,  eventually,  on  the  ground  that 
the  conviction  disclosed  no  offence. 

The  result  as  to  the  second  Rule  NiH  here  is,  that  the  Prohibition  is 
refused,  and  with  costs,  as  the  merits  are  wholly  against  the  applicant. 

The  present  judgment  is  that  of  the  full  Court,  Mr.  Justice  Dickinsanf 
who  was  consulted  by  Mr.  Justice  Therry  and  myself  (the  case  standing 
over  for  that  purpose)  concurring  in  it. 

Order  aeoorimgly. 
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1855.  Ex  parU  RYAN.  (1) 

July  19.         Master  and  Servant  -6  and  6  Ed,  VI y  cap.  ^—Church  holidays— ApplkabUity  of 
Stephen  C.J.  English  statutes. 

^'^*and^  *^        ^®  statute,  6  and  6  Ed.  VI,  cap.  3,  preBcribing  certain  holidays  on  which  there 
Therry  J.      sl^ould  be  an  abstinence  from  work,  prescribes  only  spiritual  censures  as  penalties, 
and  there  being  no  dominant  Church  in  the  Colony,  is  not  in  force  here. 

A  workman  cannot  claim  exemption  from  work  because  the  day  has  been  pro- 
claimed a  holiday  by  his  Church.  Disobedience  of  the  orders  of  the  master's 
deputy  is  a  breach  within  the  Masters  and  Servants  Act. 

This  was  an  application  by  rule  nisi  for  a  prohibition  to  restrain  all 
farther  proceedings  under  a  conviction  of  the  applicant  for  a  breach  of 
the  Masters  and  Servants  Act ;  this  breach  being  the  disobedience  of  a 
lawful  order  given  by  an  overseer  under  Mr.  Vigors,  Xhe  officer  in  charge 
of  the  road  department  in  the  Moreton  Bay  district,  to  which  depart- 
ment Hyan  belonged.  The  substantial  question  here  was,  whether  Bf/an 
was  bound  to  work  on  the  Feast  of  the  Epiphany,  and  the  conviction 
had  been  for  the  purpose  of  raising  this  question.  When  the  holiday 
was  claimed  by  Byan  and  others,  the  ground  of  the  claim  was,  that  he 
being  a  Roman  Catholic,  this  was  a  holiday  in  his  church.  Mr.  Vigors 
agreed  to  allow  the  holiday,  provided  it  appeared  that  other  Roman 
Catholics^  not  in  the  service  of  the  Government,  abstained  from  work. 
On  inquiry,  however,  in  Ipswich,  it  appeared  that  this  was  not  the  case, 
and  the  men  were  ordered  to  work. 

The  case  was  argued  between  the  Solicitor-General  and  Mr.  Wise  in 
support  of  the  conviction,  and  Messrs.  Darvall  and  FauceU  in  support 
of  the  rule. 

There  were  two  questions  in  this  case.  First,  whether  this  holiday 
was  claimable  under  the  5  and  6  Edtvard  F/,  cap.  3,  which  prescribed 
that  on  the  Feast  of  Epiphany,  as  also  upon  many  other  days  therein 
named,  there  should  be  an  abstinence  from  work.  Secondly,  whether 
the  workman  could  claim  exemption  because  it  was  a  holiday  of  the 
church  to  which  he  belonged  and  which  he  was  consequently  bound  in 
conscience  to  observe.  When  the  case  first  came  on  for  discussion,  there 
was  a  question  raised  as  to  whether  the  statute  of  Edtvard  VI  could  be 
relied  upon  for  the  purposes  of  this  application,  inasmuch  as  it  was  not 
quoted  before  the  magistrates.  But  it  was  held  that  as,  if  this  statute 
was  in  force  here,  the  refusal  to  work  on  the  Epiphany  would  be  no 

(1)  The  Sydney  Morning  Herald,  July  10,  20,  1855. 
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offence,  the  applicant  would  have  been  improperly  convicted,  and  the        18o5. 
prohibition  must  go.     It  was  necessary,  consequently,  that  the  Court     Kxpartt 
should  enquire  whether  this  statute  was  in  force  or  not.     After  this       Hyan. 
decision  had  been  arrived  at,  the  further  argument  had  been  adjourned. 
This  argument  was  now  resumed. 

The  Solicitor-General  and  WUe^  in  support  of  the  conviction,  con- 
tended that  the  Act  of  Edward  F/,  could  not  be  in  force  here  because 
its  provisions  were  wholly  inapplicable  to  the  circumstances  of  the 
Colony,  and  as  such  could  not  be  carried  out.  This  Act  was  clearly  one 
which  was  passed  for  the  purpose  of  maintaining  the  supremacy  of  a 
State  Church,  and  enforcing  its  holidays  and  observances  upon  all  classes. 
In  this  Colony,  however,  there  was  no  State  Church.  Again,  this  statute 
contained  provisions  for  spiritual  censure,  which  showed  that  it  was 
intended  to  be  carried  into  operation  by  ecclesiastical  jurisdictions  which 
had  here  no  existence.  Tliirdly,  if  the  provision  as  to  the  holidays  was 
in  force,  that  which  required  that  the  vigils  of  all  these  holidays  should 
be  kept  as  fasts  would  be  of  equal  force,  and  this  applicant  might  have 
been  refused  his  rations  on  the  previous  day,  notwithstanding  that  these 
rations  had  been  stipulated  for  by  the  agreement  under  which  he  served. 
Fourthly,  this  statute  was  only  applicable  to  those  pat^  of  the  United 
Kingdom  wherein  the  Church  of  England  was  dominant.  This  was  not 
the  case  in  Scotland,  and  the  Act,  consequently,  had  no  force  there. 
Now,  as  this  Colony  was  a  colony  of  the  United  Kingdom,  including  the 
kingdontk  of  Scotland,  it  could  not  be  in  force  here.  Fifthly,  the  passing 
of  an  express  law,  the  Master  and  Servants  Act,  in  which  there  were 
no  exemptions  of  the  nature  contended  for,  was  sufficient  to  supersede 
any  such  rights  as  those  now  demanded,  even  if  claimable  under  the  Act 
of  Edward  VI,  As  to  the  right  of  the  applicant  to  claim  exemption 
from  work  on  the  Feast  of  the  Epiphany,  on  account  of  its  being  a 
command  of  his  church  that  he  should  do  so,  it  was  contended  that, 
even  had  such  a  right  existed,  he  had  waived  it  by  voluntarily  entering 
into  an  agreement  to  work  for  a  certain  period  without  specifying  that 
he  should  be  relieved  from  labour  on  this  and  other  days.  If  any 
church  had  power  to  declare  that  its  members  should  not  work  on  par- 
ticular days,  notwithstanding  their  agreements  to  do  so,  it  might  relieve 
them  from  half  the  labour  days  of  the  year,  and  thus,  where  the  labourer 
was  paid  for  by  the  year,  virtually  increase  the  rate  of  wages  paid  by 
the  employer.  And  as  there  was  no  dominant  church  here,  every 
religious  body  could  claim  exemption  work  for  its  members,  in  a  similar 
manner,  for  any  number  of  days  they  thought  fit.  As  this  power  would 
be  one  without  limit,  would  change  the  nature  of  existing  contracts,  it 
was  one  which  could  not  be  held  to  <  xist.    Even  in  England  the  holidays 
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1865.        alluded  to  were  not  observed,  nor  was  there  any  modern  precedent  for 


Ex  parte  their  being  claimed.  Bat  there  were  authorities  which  went  to  show 
Ryan.  ^^^  ^j^  order  lawfully  given  must  be  obeyed  even  although  the  person 
tx>  whom  it  was  given  might  have  scruples  of  conscience,  which  would 
prevent  them  from  obeying  it.  Two  cases  of  this  nature  were  cited 
from  the  Bench,  one  where  an  officer  had  been  punished  for  not  obeying 
an  order  to  salute  the  Host  at  Malta,  that  being  a  Roman  Catholic 
country,  and  the  other  where  a  non-commissioned  officer  had  been  reduced 
to  the  ranks  for  refusing  to  salute  at  a  great  Mahomedan  festival  or 
procession  in  India. 

Darvall  and  Faueettf  on  the  other  hand,  argued  that  the  whole  course 
of  legislation  showed  that  the  statutes  of  Edxcard  VI  must  be  in  force, 
and  that  even  without  this  statute  the  conviction  was  one  which  must 
be  held  bad.  By  the  10th  George  lY  (2)  the  Roman  Catholic  Relief 
Act  was  formally  declared  to  be  in  force  here.  Whether  a  local  enact- 
ment or  not,  it  was  perfectly  clear  that  Roman  Catholics  in  this  Colony 
were  exempted  from  all  punishment  whatever  for  following  the  ordi* 
nances  and  obligations  to  their  church.  To  convict  and  punish  a  man 
belonging  to  this  church  for  having  refused  to  work  on  a  day  when  he 
was  commanded  by  his  church  to  abstain  from  labour,  was  virtually  to 
punish  him  for  his  religion.  The  right  to  withhold  rations  on  the  days 
of  abstinence  would,  doubtless,  exist,  and  the  master  might  also  have 
the  right  to  withhold  pay  for  the  days  on  which  the  workman  refused 
to  labour ;  but  this  right  of  observing  the  festivals  prescribed  by  his 
church  was  one  which  the  workman  could  not  be  deprived  of.  The  fact 
that  these  holidays  had  not  been  named  in  the  agreement  would  no 
more  affect  the  workman's  right  than  the  omission  to  stipulate  for  the 
-  observance  of  Sundays  would  do. 

The  want  here  of  some  of  the  machinery  which  would  be  necessary 
for  a  full  enforcement  of  the  Act  of  Edward  VI  would  not  affect  the 
question  as  to  whether  it  was  in  operation,  so  far  as  it  could  be  applied. 
And  that  part  of  it  which  was  relied  upon  in  the  present  case  was 
clearly  of  the  latter  character.  The  earliest  colonists,  bringing  with 
them  all  the  existing  rights  of  Englishmen,  would  bring  also  their 
statutory  right  for  the  observance  of  particular  holidays.  The  course 
of  legislation  here  had  been  to  preserve  the  right  of  all  parties  to  a  free 
observance  of  their  religious  ordinances,  and  an  Act  so  essential  for  this 
purpose  was  clearly  applicable  to  the  circumstances  of  the  Colony,  and 
must  consequently  be  in  forca  Persons  of  all  religions,  whose  status  as 
such  religionists  had  been  recognised  by  statute,  had  in  this  country, 

(2)  10  Geo.  IV;,  No.  9. 
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Mrhere  all  churches  were  upon  the  same  footing,  a  right  to  exercise  the        1855. 
rites  and  to  follow  the  ordinances  of  their  respective  churches,  and      ^x  patie 
among  others  to  observe  their  holidays.    It  was  not  necessary  here  that       Ryan. 
the  Court  should  declare  more  than  that  a  man  ought  not  to  be  punished 
for  using  this  right ;  and  no  punishment  could  be  inflicted  in  such  a 
case  without  amounting  in  effect  to  a  punishment  of  the  man  holding 
particular  doctrines.    Finally,  it  was  contended  that  the  conviction  was 
bad,  because  the  order  disobeyed  was  not  actually  that  of  Mr.  Vigors, 
but  of  an  overseer  of  the  road  party. 

The  Court  overruled  this  last  objection,  because  of  its  not  having 
been  taken  before  the  magistrates,  and  because  of  its  appearing  plainly 
that  the  overseer  was  the  deputy  of  Mr.  Vigors,  whom,  in  his  official 
capacity,  the  applicant  has  agreed  to  serva  The  statute  of  Edward  F7, 
their  Honors  held,  was  not  in  force  here,  and  never  had  been  in  force. 
In  the  first  place,  its  provisions  could  not  be  carried  out.  The  only 
penalties  provided  for  by  this  Act  were  spiiitual  censures,  to  be  admin- 
istercd  by  archbishops,  bishops,  and  spiritual  judges,  and  there  were 
here  no  such  officers.  In  the  second  place,  it  was  clearly  inapplicable 
to  the  circumstances  of  the  Colony.  It  was  an  Act  passed  at  the  time 
that  the  Legislature  of  England  was  exerting  itself  for  the  maintenance 
of  an  uniformity  of  religion.  The  object  of  this  Act  was  to  compel  such 
uniformity  on  all  hands ;  and  besides  the  provisions  as  to  fasting  and 
abstinence  from  work,  there  were  also  enactments  to  compel  attendance 
at  church,  the  church  there  alluded  to  being  the  Reformed  Church  of 
England  In  Scotland  this  law  had  never  been  applicable,  as  the  Pres- 
byterian religion  was  the  established  faith ;  and  this  Colony  being  a 
colony  from  the  United  Elingdom,  this  reason  alone  would  prevent  the 
law  being  here  enforced.  But  where  the  professors  of  all  religions  were 
placed  upon  a  footing  of  equality,  a  law  obviously  passed  for  the  main- 
tenance of  a  dominant  church  was  clearly  not  applicable.  Not  being 
entitled  to  claim  this  exemption  by  the  operation  of  the  statute,  the 
workman  could  not  claim  it  as  a  right  because  it  was  ordered  by  his 
church ;  for  if  it  was  a  matter  of  conscience  that  he  should  not  be 
required  to  work  upon  this  or  any  other  days,  he  should  have  stipulated 
for  the  exemption  in  hb  agreement,  so  that  there  might  be  a  correspon- 
dence between  the  rate  of  wages  and  the  amount  of  services  to  be 
rendered.  Having  deliberately  entered  into  an  agreement  making  no 
such  exemption,  he  was  bound  to  fulfil  or  to  submit  for  conscience  sake 
to  such  a  forfeiture  as  his  omission  to  make  this  stipulation  would  entail 
upon  him. 

The  men  were  therefore  discharged,  but,  under  the  circumstancesi 
without  costs. 
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1855.  Ex  parte  HOG  AN.  (1) 

JtUy  16. 

Steplien  C.J.  ^i/^  desertion — 4  Vic,  No,  6,  «.  4 — *^  Direct  evidetice.^ 

Dickinson  J. 

Therry  J.         ^®  "  direct  evidence  "  required  by  4  Vic,  No.  5,  s.  4,  is  simply  some  evidence 
of  marriage  beyond  that  of  mere  reputation. 

This  was  a  rule  niH  for  a  mandamTis,  to  compel  Helenus  Scott^  Esq,^ 
Police  Magistrate  of  Carcoar,  to  hear  and  adjudicate  upon  an  application 
by  one  Cat/ierine  Hogan  against  her  husband  for  an  order  of  maintenance. 
The  magistrate  had  required  proof  of  the  registry  of  the  applicant's 
marriage,  although  other  proof  of  such  marriage  was  given. 

Zutwydie  moved  to  make  the  rule  absolute. 

The  Court  declined  to  grant  a  mandamus,  as  the  preferable  course, 
and  that  which  would  usually  be  taken  on  such  occasions,  was  the  one 
provided  for  by  the  third  of  Sir  John  Jervis*  Acts  (2),  which  was  to 
make  a  rule  absolute,  commanding  the  magistrate  to  do  whatever  act  it 
was  thought  by  the  Court  he  ought  to  do,  but  protecting  him  from  the 
consequences  of  every  act  thus  done  in  pursuance  of  an  order  of  the 
Court,  in  the  event  of  the  order  being  made  in  error.  As  to  the  law  of 
the  case,  their  Honors  had  no  doubt  whatever.  The  term  "direct 
evidence  "  had  only  been  introduced  into  the  Act  to  provide  that  there 
should  be  some  evidence  of  actual  marriage,  beyond  that  of  mere  repu- 
tation, which  was  ordinarily  sufficient  in  civil  proceedings. 

Order  accordingly/, 

(1)  The  Sydney  ^foming  Herald,  July  17,  1865.     Cited  1  S.C.R.  39. 

(2)  11  and  12  Vict.,  c.  44,  s.  5. 
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Ex  parte  DEl^lEBY.  (1)  1855 

July2S, 
Criminal  in/annation/or  libel— Svid&nce, 

StephenC.J, 

The  Court  will  not  grant  the  extraordinary  remedy  of  criminal  information  for  ^      * 

1  ibel  unless  the  person  seeking  to  make  use  of  it  can  show  that  he  is  whoUy  guiltless      Therry  J. 
of  the  imputations  cast  upon  him. 

Where  the  applicant  had  filed  affidavits  denying  the  imputations  in  the  alleged 
libel,  and  the  respondents  afterwards  filed  others  in  contradiction,  naming  specific 
instances,  leave  to  file  further  affidavits  was  refused  the  applicant,  as  being  contrary 
to  the  practice  of  the  Court. 

This  was  a  rale  nisi  calling  upon  the  publisher  and  the  proprietor  of 
the  Freeman'8  Journal  to  show  cause  why  a  criminal  information  should 
not  be  filed  against  them  for  a  libel  upon  Mr.  2>.  H,  Deniehy,  an  attor- 
ney of  the  Supreme  Court,  resident  at  Goulburn. 

The  alleged  libel  was  published  in  the  Freeman^s  Journal  of  the  7th 
July,  and  purported  to  be  a  report,  with  editorial  commenU  interposed, 
of  the  proceedings  at  the  trial  of  an  action  for  libel  by  Deniehy  against 
these  parties,  in  which  the  former  had  obtained  a  verdict  with  forty 
shillings  damages.  The  report  itself  was  said  to  be  coloured,  l)ut  that 
which  was  chiefly  complained  of  was  a  statement  that  the  publisher, 
having  seen  the  plaintiff  (Denieliy)  for  the  first  time  during  the  trial, 
would  not,  had  he  known  him  before,  have  taken  a  thousand  guineas 
and  willingly  meddled  with  such  *'  a  libel  on  humanity."  It  is  also 
stated  Deniehy  had  sat  with  his  hat  on  at  a  concert  in  Goulburn,  when 
the  National  Anthem  was  being  sung,  and  that  he  /uui^  in  a  musical 
critique  which  had  been  published  in  the  Goulburn  Herald^  applied  to 
the  anthem  the  offensive  designation  *'  blasphemous  and  damnable  trasL'' 

Broadfvuret^  for  the  applicant,  asked  that  the  rule  might  be  enlarged 
that  additional  affidavits  might  be  filed.  Mr.  Deniehy  had  denied  on 
affidavit  the  charges  made  in  the  libel,  but  certain  affidavits  had  since 
been  filed  by  the  other  side,  in  contradiction,  and  naming  particular 
instances.  It  was  anticipated  that  if  time  were  allowed,  Mr.  Deniehy^ 
who  was  absent  at  Goulburn,  would  be  able  to  contradict  these  specific 
statements  himself  and  to  obtain  evidence  in  corroboration. 

(1)  The  Sydney  Morning  Herald,  July  24,  1855. 
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1866.  DaivaUf  for  tlie  respondents,  opposed  the  application,  which  waa 

Ex  parte,     contrary  to  the  practice;  the  applicant  was  not  entitled  to  amend  his 
Dkniehy.     ^e. 

The  Court  refused  the  application,  as  being  one,  which  according  to 
the  precedents  could  not  bo  acceded  to,  and  because,  as  Mr.  DeniehxfB 
first  affidavit  had  negatived  the  assertions  as  to  his  manifestations  of 
disloyalty,  the  questions  on  either  side  were  fully  before  the  Court. 

BarvaUy  then  showed  cause.  The  cases  here  had  decided,  that  no 
person  was  entitled  to  have  the  assistance  of  this  extraordinary  power 
of  the  Court,  unless  he  came  before  them  with  clean  hands,  that  is  to 
say,  unless  he  had  been  guilty  of  none  of  the  conduct  imputed  to  him. 
As  it  appeared  from  the  affidavits  that  Mr.  Deniehy  had  been  guilty  of 
the  demonstrations  of  disloyalty,  which  had  been  charged  against  him, 
he  could  not  in  the  present  proceeding  succeed.  The  other  portions  of 
the  libel  were  not  defended,  but  it  was  ai^ued  that  the  .substantiation  of 
even  one  imputation  was  sufficient  to  call  for  the  discharge  of  the  present 
role. 

Broadhursty  for  the  applicant.  The  evidence  as  to  the  allegations  of 
disloyalty  were  unsatisfactory  and  contradictory,  and  should  go  to  a 
jury. 

The  Court  refused  to  make  the  rule  absolute.  The  question  was  not 
whether  the  article  complained  of  was  of  a  libellous  character,  but 
whether  the  plaintijQf  had  made  out  such  a  case  as  would  warrant  the 
Court  in  exercising  on  his  behalf  this  extraordinary  power  of  granting 
a  criminal  information.  There  ^ere  still  the  ordinary  remedies,  of  a 
criminal  indictment  or  a  civil  action,  open  to  a  plaintiff  who  had  been 
libelled,  even  when  refused  a  criminal  information,  and  this  latter  pro- 
oeeding,  therefore,  would  not  be  permitted  unless  the  person  seeking  to 
make  use  of  it  could  show  that  he  was  whoUy  guiltless  of  the  imputa- 
tions cast  upon  him.  The  libel  resolved  itself  into  four  parts,  each 
libellons  in  itself.  The  first  of  these  was  the  attack  upon  the  plaintiff's 
personal  appearance.  This  was  in  the  highest  degree  unfeeling  and 
discreditable,  and  to  a  certain  extent  irreligious,  and  it  was  virtually  a 
reflection  upon  that  God  by  whom  the  person  spoken  of,  as  well  as  the 
person  speaking,  had  been  made.  As  to  this  cruel  attack,  there  had 
been  neither  an  acswer  nor  an  explanation,  and  it  stood,  therefore, 
wholly  without  excuse.  The  second  accusation  was  that  the  plaintiff 
had  designated  the  National  Anthem  by  the  gross  terms  already  alluded 
to  in  the  critique  which  he  had  written  for  the  Goulbum  Herald.  That 
critique  was  before  the  Courts  and  contained  no  such  terms.     This  libel. 
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therefore,  also,  was  undefended  and  undefensible.  The  third  imputa-  ^^^' 
tion  was  that  Mr.  Deniehy  had  made  certain  open  displays  of  a  disloyal  Ex  parte 
feeling,  at  a  time  when  the  National  Anthem  was  being  sung.  It  was  ^niehy. 
kere  that  the  plaintiff  had  failed  to  make  out  his  case  for  the  interfer-  ^^  Courts 
ence  of  this  Cotkrt,  by  the  unusual  and  stringent  process  of  a  criminal 
information,  for  there  were  affidavits  which  went  to  show  that  he 
had,  in  fact,  suffered  his  republican  feelings  to  lead  him  to  con- 
duct very  much  of  the  same  character  as  that  with  which  he  had 
been  charged.  The  fourth  assertion  in  the  article  was  that  Mr.  Deniehy 
Bad  in  his  critique  attacked  Miss  Harris  in  a  wanton  and  cowardly 
spirit.  This  accusation,  like  the  attacks  upon  Mr.  Deniehy^  which  had 
been  first  alluded  to,  was  wholly  groundless.  The  critique  was  a  per- 
fectly fair  one,  and  there  was  no  appearance  whatever  upon  the  face  of 
it  that  it  had  been  written  in  any  other  than  an  impartial  spirit.  A 
public  singer,  by  his  or  her  profession,  might  be  said  to  court  ciiticism, 
and  it  was  rather  remarkable  that  it  was  for  exercising  this  liberty  of 
the  press  that  Mr.  Deniehy  had  been  subjected  to  attack.  In  the  libel 
which  formed  the  subject  of  the  civil  action,  there  was  a  direct  imputa- 
tion of  dishonest  conduct,  which  was  wholly  unsupported  by  evidence, 
and  was  admitted,  in  fact,  to  be  unjustifiable.  It  was  greatly  to  be 
regretted  that  under  such  circumstances  the  jury  should  have  arrived  at 
a  conclusion  that  forty  shillings  was  a  sufficient  amount  of  remuneration. 
The  article  complained  of  in  the  present  instance  was  entirely  without 
justification,  except  as  to  that  part  of  it  which  imputed  a  demonstration 
of  disloyalty  in  the  concerts  in  Goulburn.  But  the  fact  that  the  plain- 
lifiTs  claim  for  redress  had  upon  this  point  of  the  case  been  shaken  was 
sufficient  to  disentitle  him  to  the  criminal  information  asked.  If  he 
should  be  advised  to  renew  his  application  upon  more  full  materials,  it 
would  become  a  question  whether  the  Court  ought  not,  under  the  cir- 
cumstances, to  hear  him.  But  the  other  remedies  were  open  to  him  at 
ouoe.  It  was  suggested,  however,  that  all  further  proceedings  of  this 
painful  nature  might  be  stayed,  if  the  journalists  would  express  regret 
for  the  serious  imputations  which  they  had  unquestionably,  and  without 
grounds,  cast  upon  Mr.  Deniehy.  Considering  the  nature  of  the  case, 
the  Court,  while  dismissing  the  rule,  decidedly  held  that  costs  should 
not  be  given ;  and  one  of  the  judges  (Mr.  Justice  Dickinaon)  expressed 
a  regret  that  costs  could  not  be  awarded  against  the  defendants. 

Rule  discharged  witJwut  costs. 
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1865.  THE  LONDON  CHARTERED  BANK  v.  LAYERS.  (1) 

Practice — Parti/  to  a  cause  his  own  icitne^s — Exclusion  fro^n  Court, 


J^dy  25. 


StepJien  C.J. 

'^  ^nd '^    '       '^  V^^^  ^  ^  cause  who  contemplates  giving  evidence  for  himself  has  a  right  t» 
Therrij  J.      remain  In  Coart  for  the  conduct  of  his  case,  and  is  not  liable  to  exclusion  as  oth^ 
witnesses. 


New  Trial  Motion.     Tliis  was  an  action  upon  a  promissory  note, 
wherein  the  Bank  had  obtained  a  verdict. 

Broadhurat  and  Stejjiien  now  moved  for  a  new  trial,  on  the  ground 
that  the  defendant,  being  a  witness  on  his  own  behalf,  had,  hj  the  order 
of  the  Judge  who  tried  the  cause,  been  excluded  from  the  Court  during- 
the  trial. 

The  recent  amendment  of  the  law  permitting  parties  to  a  suit  to  give 
evidence  for  themselves,  did  not  deprive  them  of  their  right  to  be  present 
in  Court  and  to  watch  over  the  conduct  of  the  casa  The  existing 
practice  would  operate  most  unjustly  where  a  party  appeared  in  pei'son, 
by  depriving  him  of  the  benefit  of  his  own  evidence. 

Cohbett  V.  Hudson  (2)  was  quoted. 

Darvall,  for  the  plaintiffs,  opposed  the  motion.  Tlie  practice  was 
good  upon  geneitd  principles,  and  the  discretion  vested  in  the  Court  of 
relaxing  the  rule,  when  circumstances  required  it,  was  quite  sufficient. 

The  Court  ruled,  upon  the  authority  of  the  case  already  cited,  that 

a  party  to  a  cause,  who  contemplated  giving  evidence  for  himself,  had  a 

right  to  remain  in  Court  for  the  conduct  of  his  case  ;  consequently  he 

had  been  improperly  excluded  from  Court,  and  a  new  trial  must  be 

granted. 

JRule  absolute. 


(1)  The  Sydney  Morning  Herald,  July  26,  1855. 
(2)  22  L.  J.,  Q.  B.  11. 
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RUSDEN  V.  COHEN.  (1)  1855. 

Lihtl — Plea  of  justification — "  How  **for  the  jntblic  henffit — Pleading.  "^ 

SUphen  C.J. 
A  jastiScation  to  a  declaration  on  a  libel  must  allege  not  only  that  the  pnblica-   J^*^^/^^  J. 
tion  thereof  is  for  the  public  benefit,  bat  also  how  the  public  are  to  benefit  thereby,      fphemt  J 

An  assertion,  therefore,  in  a  plea,  which  justifies  the  libel  as  necessary  to  main- 
tain the  truth  of  statements  of  Members  of  Council,  in  regard  to  public  questions, 
cannot  be  rejected. 

A  justification  by  averments  of  particular  facts  will  not  cover  a  general  charge 
of  habitual  untruthfulness. 

The  defendant  having  impugned  the  veracity  of  the  plaintiff  in  regard  to  an 
article  in  a  newspaper  written  by  the  latter,  hehl,  a  plea  in  justificJfttion  was  bad 
for  not  averring  that  the  said  newspaper  article  was  the  plaintiff's. 

Demurrer  to  a  plea  of  justification  in  an  action  for  libel.  The  libel 
declared  upon  was  a  letter  bearing  the  signature  of  the  defendant,  which 
was  published  in  the  Sydney  Morning  Uercdd^  containing  allusions  to 
the  plain tifiT,  who  had  communicated  certain  statements  relative  to  a 
public  meeting  at  Armidale  (whereon  the  Empire  had  basdd  a  comment- 
ary), condemning  as  unfounded  some  remarks  on  the  nature  of  that 
meeting  and  the  persons  engaged  in  it,  which  had  been  made  in  the 
Council  by  Mr.  Wenttoorthj  on  the  authority  of  a  letter  or  statement 
from  Mr.  Marsh. 

The  defendant  had  pleaded  justification  and  averred  certain  specific 
fact«,  but  there  was  no  justification  of  the  general  terms  condemnatory 
of  the  plaintiflfs  character.  The  plea  then  recited  the  Empires  article 
and  asserted  that  it  was  for  the  public  benefit,  that  the  truth  of  the 
statements  of  Messrs.  Wentworth  and  Marsh  should  be  vindicated,  dbc. 

Luiwyehe^  in  support  of  the  demurrer.  The  plea  did  not  cover  tl^e 
assertion  as  to  the  plaintiff's  general  character  for  veracity.  Secondly, 
the  assertion  regarding  Messrs.  WentworUi,  and  Marsh  was  a  departure 
from  the  matter  at  issue,  being  an  importation  of  a  new  and  irrelevant 
question.  Thirdly,  there  was  no  averment  of  Mr.  Rusden  being  the 
person  alluded  to  by  the  Empire  as  a  "  respectable  and  intelligent  gen- 
tleman," and  not  by  name,  whose  statements  were  relied  upon  by  the 
writer  of  the  article  in  that  journal. 

Darvall,  contra. 

(I)  The  Sydney  Morning  Herald,  July  28,  1865. 
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1855.  The  Court  held  that  the  plea  of  justification  did  cot  contain  matter 

RusDEN      foreign  to  the  issue.     The  Legislature,  in  deciding  what  should  amount 
^  ^'  to  a  justification,  had  not  only  required  that  the  matter,  primd  facie,  of 

a  libellous  character  should  have  been  published  to  benefit  the  public, 
but  that  it  should  be  shown  on  the  record  Jiow  the  public  were  to  benefit 
by  it.  That  part  of  the  plea  which  justified  the  libel,  as  necessary  to 
maintain  the  truth  of  Messrs.  Wentworth  and  MarsKs  statements, 
could  not,  consequently,  be  rejected  as  unnecessary.  This  necessity  for 
setting  out  the  mode  in.  which  an  alleged  libel  would  operate  for  the 
public  benefit  was  of  no  advantage,  and  in  many  cases  might  operate 
unjustly.  The  end  would  be  fully  gained  by  the  mere  plea  that  a  libel 
VKts  for  the  public  benefit,  and  giving  proof  to  that  effect,  without 
showing  on  the  record  the  precise  mode  in  which  the  publication  was  to 
operate.  This  form  of  pleading,  however,  had  been  rendered  necessary 
by  the  Legislature  here.  As  to  the  other  points,  the  plea  was  bad. 
The  justification  did  not  cover  the  imputation  upon  the  plaintifiT  as  a 
person  who  was  habitually  untruthful.  This  imputation  could  not  be 
sustained  by  proof  that  be  had  spoken  or  written  falsely  in  reference  to 
one  matter.  There  should  also  be  an  averment  that  the  plaintiff  was  the 
person  whose  statements  were  relied  upon  in  the  Empire's  article, 
against  the  effect  of  which  the  defendant  sought  to  vindicate  Messra 
Wentworth  and  Marsh. 

Leave  was  granted  to  amend  within  three  weeks. 

Order  accordingly. 


SUPREME  COURT  OASI&  ^^ 


EMERY  V,  ARMSTRONG.  (1)  i855. 


TrenpaM-^Locu^inquo — NontnU — Costs,  ^     ' 

StepJien  C.J. 

The  pbdiitiff  having  bronght  an  action  for  trespass  in  respect  of  certain  land,     ^  ^?^    ' 
conveyed  to  hiin  with  a  certain  reservation,  was  nonsuited.     Held,  that  the  ques-      Therry  J. 
tion,  whether  the  acts  of  trespass  were  upon  the  reserved  portion  or  not,  was  for 
the  jury. 

When  a  plaintiff  succeeds  in  setting  aside  a  nonsuit,  he  is  entitled  to  his  costs 
of  the  motion,  but  each  party  must  pay  his  costs  of  the  first  trial. 

This  was  an  action  for  trespass,  its  real  object  being  to  decide  a  question 
of  disputed  boundary.  The  plaintiff's  conveyance  gave  him  a  certain 
quantity  of  land  within  particular  boundaries  therein  set  forth,  but 
specially  excepted  a  small  portion,  some  seven  acres,  as  a  water  reserve. 
The  plaintiff's  evidence  tended  to  show  that  the  acts  of  trespass  were 
committed  within  the  space  of  this  excepted  water  reserve.  But  this 
conclusion  was  to  be  drawn  only  from  the  evidence  as  to  the  area  of  the 
lands  absolutely  conveyed  and  those  reserved,  that  is  to  say,  as  to  their 
respective  "acreable"  contents.  His  Honor,  Mr.  Justice  Dickmaon^ 
nonsuited  the  plaintiff,  holding  that  it  was  for  him  to  show  that  the 
trespass  was  committed  within  the  boundaries  of  land  conveyed,  and  not 
within  the  boundaries  of  that  reserved. 

Broadhurst  and  Stephen  moved  to  set  aside  the  nonsuit.  The  question 
of  locus  was  one  of  fact,  which  was  for  the  jury  alone,  and  ought  not  to 
have  been  withdrawn  from  them.  Secondly,  the  proper  mode  of  deciding 
such  a  question  was  to  ascertain  whether  the  place  was  within  the  boun- 
daries described  in  the  deed  of  conveyance,  and  not  to  base  this  conclu- 
sion upon  any  calculation  as  to  more  acreable  contents. 

Bhke  and  Wise,  for  the  defendant,  contra. 

The  Court  held  the  substantial  question  in  the  suit  was  whether  the 
locus  in  qito  was  or  was  not  a  parcel  of  the  land  described  in  the  plaintiff's 
conveyance,  and  this  was  a  question  of  fact  which  ought  to  have  gone 
to  the  jury.  The  nonsuit  therefore  must  be  set  aside,  and  a  new  trial 
granted. 

(1)  The  Sydney  Morning  Herald,  July  30,  1865. 
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1855.  lu  deciding  the  question  of  costs  as  to  this  case,  their  Honors  laid 

Emebt       down  the  following  general  principle  as  one  upon  which  <iU  cases  of  the 
.      ^'*  like  nature  would  be  dealt  with,  viz. : — ^That  where  a  nonsuit  has  been 

set  aside,  each  party  shall  pay  his  own  costs  of  the  trial  at  which  such 
nonsuit  had  been  directed;  but  that  the  plaintiff  who  succeeds  in  a 
motion  for  setting  aside  a  nonsuit  shall  in  any  event  (i.e.,  whether  he 
succeeds  or  fails  in  the  second  trial)  get  his  costs  of  that  motion. 

yonsuU  set  aside  accordingly. 


The  Court, 
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[In  Equity.] 

LANG  V.  EVANS.  (1)  1855. 

Crown  grant — '^Localion  crder^* — Statute  of  LimUcUioiia — DedarcUhn  oj  trust. 


Aug,  25. 


Stephen  C.J. 

Plaintiff  and  defendant  occupied  adjoining  land  as  promisees  from  the  Crown  in  ■^*<***^*  «'• 
1822,  in  which  year  plaintiff  obtained  his  grant.    The  piece  of  land  in  dispute  was     Therru  J§ 
occupied  by  the  plaintiff  since  1829,  and  fenced   in  by  him  in  1835,  but  was 
included  in  the  grant  issued  to  the  defendant  in  1842.     The  latter  did  not  attempt 
to  eject  the  pUintiff  till  1852. 

Seid,  the  defendant  could  not  have  sued  till  1842,  and  that  his  claim  would  not 
be  defeated  even  if  he  knew  in  1835  of  the  erection  of  the  fence,  unless  silent  from 
a  fraudulent  motive. 

Query f  can  a  mere  "  location  order,"  such  as  was  usually  given  in  the  early  days 
of  the  Colony,  even  if  for  valuable  consideration,  be  regarded  as  constituting  a 
declaration  of  trust  in  the  Crown,  valid  and  enforceable  by  law. 

The  reserved  judgment  of  the  Court  in  this  case  was  delivered,  August 
25,  by— 

The  Chief  Justice.  This  was  a  proceeding  in  equity,  by  rule  nisi^ 
for  a  perpetual  injunction  to  restrain  the  defendant,  who  is  the  grantee 
of  a  farm  in  the  County  of  Durham,  from  proceeding  to  eject  the  plaintiff 
from  a  strip  of  land,  part  of  that  farm  ;  and  to  cause  the  defendant  to 
be  declared  a  trustee,  for  the  plaintiff  of  that  strip  of  land  ;  and  praying 
that  he  may  be  decreed  to  perform  an  agreement,  alleged  to  have  been 
made  by  him  with  the  plaintiff,  that  (in  effect)  that  portion  of  the  farm 
should  belong  to  the  plaintiff. 

The  parties  are  neighbouring  proprietors,  on  the  River  Patei*son, 
which  is  to  the  east  of  both  their  farms,  the  defendant's  (called  Bellevue) 
being  to  the  north,  and  separated  from  Dunmore  (the  plaintiff's  property) 
by  a  fence,  the  source  of  the  dispute  between  them.  The  strip  of  land 
iu  question  is  about  18  acres,  in  shape  an  oblong,  cut  as  it  were  out  of 
Bellevue,  on  the  side  next  the  river ;  but  fenced  in  by  the  plaintiff,  as 
part  of  Dunmore,  in  the  year  1835,  and  occupied  by  him  as  such,  ever 
since  the  year  1829.  It  was,  up  to  that  year,  part  of  a  swamp ;  and  the 
fence,  commencing  from  the  river,  skirts  the  nortJiem  edge  of  that 
swamp.  At  a  certain  distance  from  the  liver,  that  fence  suddenly  turns 
at  a  right  angle  to  the  8otUh  (flanking  or  intersecting  the  swamp  for  a 

(1)  The  Sydney  Morning  HerdU  Aug.  27>  18G5. 
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1855.  space  of  about  280  feet,  on  the  west),  and  thence  is  prolonged  weatwardy 

I^jjQ  to  the  south-western  angle  of  the  defendant's  land.     So  that,  instead  of 

--  ^'  there  being  one  continuous  direct  line,  along  the  boundary  of  the  farm. 


Stephen  C.  J» 


the  swamp  (or  that  which  formerly  was  a  swamp,  but  now  is  valuable 
cultivation  land)  occasions  a  break  in  the  continuity ;  and  there  are  two 
lines,  the  shorter  one  of  which  certainly  does,  according  to  the  uncontra- 
dicted evidence  of  the  surveyors,  enclose  land,  which,  by  the  defendant's 
grant  is  part  of  Bellevue.  The  longer  (or  more  southern)  of  those  lines, 
moreover,  if  prolonged  to  the  river,  would  enclose  it  as  a  portion  of 
Bellevue.  Neither  is  there  anything  to  show,  that  the  strip  in  queBtion, 
or  any  of  the  land  north  of  the  longer  line,  was  included  in  the  farm  of 
Dunmore,  by  the  original  description  of  the  latter  property. 

The  plaintiff's  case,  however,  which,  after  so  many  years'  possession, 
and  after  the  serious  expenses  incurred  by  him  in  cultivating,  appears  a 
very  hard  one,  is  this.  The  grant  under  which  he  claims,  was  issued  in 
1822.  The  defendant  then  occupied,  as  a  settler,  the  Bellevue  farm  ; 
but  the  grant  of  this  had  not  issued,  nor  had  the  boundary  lines  been 
finally  determined.  It  seems,  however,  that  the  dividing  lines  of  all  (or 
nearly  all)  the  farms,  on  both  sides  of  the  river,  ran  continuously  across, 
east  and  west ;  and  that  measured  according  to  that  rule,  the  plaintifiTs 
northern  boundary  would  be  north  of  the  swamp.  But  if  so  measured 
the  entire  boundary  (it  will  be  perceived)  would  be  north  of  the  swamp ; 
and  the  longer  line  of  fence  consequently,  continuous  with  the  shorter 
one.  And,  if  this  were  effected,  the  evidence  shows  that  the  descrip- 
tions and  quantities,  in  both  grants,  would  be  seriously  falsified.  Now, 
the  shorter  line  was  begun  in  1829 ;  and  the  plaintiff  admits,  that  he 
then  found  trees  marked  along  the  more  southern  line.  But  there  were 
also  marked  trees,  along  the  shorter  line.  The  swamp,  however,  inter- 
posed an  obstacle  to  further  fencing,  along  that  line ;  and  the  plaintiff 
proposed,  therefore,  although  satisfied  of  its  accuracy,  that  the  fencing 
should  be  continued,  from  the  swamp,  on  the  southernmost  line,  complet- 
ing the  fence,  north  of  the  swamp,  just  as  it  now  stands.  The  defend- 
ant, in  the  year  1835  (the  plaintiff  says),  agreed  to  this,  and  to  pay  half 
the  cost  of  such  fencing,  knowing  well  the  direction  of  both  lines  ;  but 
in  the  year  1842,  repudiated  the  agreement,  and  demanded  possession  of 
the  strip,  which  the  latter  line  enclosed. 

To  the  fact  of  this  agreement,  the  plaintiff  adduces  no  other  testimony 
than  his  own.  As  to  the  payment  by  the  defendant,  however,  of  half 
the  fencing,  and  his  knowledge  of  the  lines,  there  is  strong  confirmatory 
evidence. 
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The  defendant  took  no  step  for  ejecting  the  plaintiff,  until  the  year        1855. 


1852.  The  defendant's  grant  was  not  obtained,  however,  until  the  year  Lanq 
1842 ;  and  he  swears,  that  he  was  in  frequent  correspondence  with  the  Ev^JW 
plaintiff,  in  the  meantime,  insisting  on  possession,  as  he  declares  that  he  ^  j^  ^  j 
had  done  long  before,  but  being  unable  to  go  to  law  for  want  of  meana 
He  distinctly  denies,  that  he  ever  made  the  agreement  alleged,  or  ever 
consented  to  the  plaintiffs  erecting  any  fence,  except  along  the  more 
southern  lin&  On  the  contrary,  the  defendant  asserts  that  the  then 
Government  surveyor,  in  his  presence,  in  the  year  1832,  told  the  plain- 
tiff that  the  marked  line,  north  of  the  swamp,  was  a  mistaken  on&  The 
surveyor  employed  by  the  Government,  in  1833,  swears  that  he  in  that 
year  told  the  plaintiff  the  same.  The  defendant  declares,  that,  so  soon 
as  he  discovered  the  plaintiffs  trespass,  he  remonstrated  with  him.  The 
cost  of  half  the  fencing,  along  the  dividing  boundary,  the  defendant  was 
by  law  compellable  to  pay ;  but  he  says,  that  the  agreement  was  to  pay 
for  its  erection,  only  along  that  boundary,  and  not  along  the  lines  alleged. 
He  declares,  that  he  was  then  leaving  the  district ;  that  he  did  then 
leave  it,  and  did  not  revisit  it  for  two  years ;  that  he  did  not  reside 
there,  from  February,  1835,  until  the  year  1843 ;  and  that  the  disputed 
fencing  was  erected  in  his  absence. 

Moreover,  the  defendant  asserts  that  the  original  and  sole  dividing 
line,  up  to  the  date  of  the  plaintiff's  grant,  was  the  more  southern  one  ; 
that  he  (defendant)  was  then  himself  occupying  Bellevue  ;  that  the  said 
line  was  measured,  not  from  the  river,  hut /ram  the  toest,  terminating  at 
the  swamp  ;  and  that  the  northern  short  line,  along  the  swamp,  was  not 
marked  until  the  year  1825.  It  further  appears,  that,  without  the  18 
acres  in  contest,  the  plaintiff  has  his  full  granted  quantity ;  and  that, 
with  it,  the  defendant  will  not  have  any  excess. 

The  defendant  admits  that  the  line  so  marked  in  1825  (and  which 
may  have  misled  the  plaintiff),  was  by  a  Government  surveyor ;  and  by 
the  prolongation  of  the  boundary  line,  westward^  of  the  farm  east  of 
the  river.  But  this,  it  appears  to  us,  is  a  very  immaterial  matter.  For 
that  measuring  could  not  affect  either  grant,  in  point  of  law,  even  if  the 
fact  stood  alone.  It  is  controlled,  however,  by  the  other  circumstances 
mentioned. 

On  account  of  the  great  length  of  time  which  has  elapsed,  and  the 
apparent  hardship  of  ejecting  a  person,  who  has  cultivated  the  disputed 
land  for  23  years,  we  have  had  every  desire  to  assist  the  plaintiff  in  this 
suit     On  full  consideration,  however,  we  can  discover  no  ground  on 
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ISoo.  which  relief  can  bo  given  him.     The  delay,  if  not  altogether  satisfac- 

"      Lang  torily  accounted  for,  has  worked  no  injury  for  which  the  defendant  is 

_  ^-  responsible.     Ho  could  not  have  sued  until  1842  :  when,  it  is  admitted, 
Evans.  '^ 


Stephen  C.J. 


he  immediately  claimed  the  property.  If  he  did  in  fact  in  1835  see,  or 
know  of,  the  erection  of  the  disputed  fence,  even  that  will  not  defeat  his 
claim.  There  is  nothing  to  show  that  the  defendant  was  silent  from 
any  fraudulent  motive,  or  a  desire  of  gain.  No  buildings  were  erected ; 
and  the  cultivation  had  been  commenced  before.  He  was  powerless  to 
eject ;  and  has  sworn  (with  extreme  minuteness  of  detail,  favouring 
exposure,  if  false)  that  he  was  absent  when  the  fencing  was  erected,  and 
for  some  considerable  time  afterwards  ;  that  he  complained  as  soon  as 
he  could,  and  was,  besides,  party  to  a  convei-sation,  before  that  fencing, 
in  which  the  plaintiff  was  informed  that  he  was  a  trespasser. 

As  to  the  alleged  agreement  of  1835,  it  is  denied  ;  and  the  defendant's 
denial  is  not  overcome,  either  by  countervailing  testimony,  or  by  circum- 
stances equivalent  to  such  testimony.  There  is  but,  as  to  this,  oath 
against  oath. 

The  plaintiflf's  counsel,  in  a  very  ingenious  argument,  suggested  that 
the  defendant  had  probably  obtained  his  land,  or  the  promise  of  it,  from 
the  Crown,  on  some  pecuniary  or  valuable  consideration ;  and  that,  if 
so,  the  Crown  was  a  trustee  for  him  in  1822,  and  the  Statute  of  Limita- 
tions would  run,  in  such  a  caso,  from  that  date,  or  rather  from  the  date 
of  the  plaintiffs  first  trespass,  and  not  merely  tvom  the  date  of  the 
grant.  So  important  and  novel  a  point  as  this,  involving  as  it  does 
more  than  one  question  of  extreme  ditficulty,  we  think  should  have  been 
made  at  an  earlier  stage  ;  and  the  particular  facts  have  been  stated,  on 
which  the  suggested  trust  had  arisen.  At  present  there  is  mere  conjeC' 
ture,  hazarded  at  the  eleventh  hour.  All  that  we  can  find  is,  that  the 
defendant  had  a  "  location  order "  from  tho  then  Governor,  to  take 
possession  of  1,000  acres  of  land  on  tJie  Paterson;  and  that,  after 
being  in  possession  of  the  supposed  quantity,  like  most  other  settlers  of 
the  olden  time,  he  at  length  obtains  his  title  deed,  which  seems  to  have 
conveyed  to  him  sundry  acres  more.  The  gi-ant  is  not  before  us ;  neither 
is  the  location  order.  Both  may  have  been,  and  probably  were,  instru- 
ments simply  of  gift.  There  is  no  reason  suggested  why  we  should 
infer  that  they  were  for  value  ;  and  we  think  it  by  no  means  consistent 
with  our  duty,  in  order  to  establish  a  possible  but  improbable  state  of 
facts,  in  favour  of  one  of  the  litigants  in  this  case,  to  delay  still  longer 
an  adjudication  on  the  claim  of  his  opponent,  which  on  every  other 
ground  is  established. 
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It  would  be  new  and  startling  doctrine,  that  a  mere  location  order — 
such  as  was  usually  given,  in  the  early  days  of  the  Colony,  by  the  favour 
of  the  Crown,  or  perhaps  occasionally  of  the  Governor  for  the  time- 
being— constituted  a  declaration  of  trust  in  the  Crown,  valid  and 
enforceable  by  law,  and  inducing  the  consequences  supposed  to  flow  in 
such  a  case  from  the  trust.  But,  if  such  a  declaration  be  so  constituted, 
where  the  consideration  was  a  valuable  one,  it  is  sufficient  here  to  say 
that  we  have  ho  facts  on  which  to  found  such  a  conclusion. 

The  plaintiff's  suit  must  stand  dismissed ;  and  we  know  of  no  ground 
on  which  either  on  principle,  or  according  to  the  practice  of  the  Court, 
we  can  refuse  the  defendant  his  costs  of  such  dismissal 


1855. 


Lang 

V, 

Evans. 
Stej)hen  C.J, 


Suit  dismtasedy  with  costs. 


P 
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[In  Chambers.] 
1855.  Ex  parte  BOYNE.  (1) 


-^ttflr.  25.       gy^^^y  Carters'  Act,  18  Vic,  Xo.  ^8,  s.s.  I  and  ZQ^Sydney  Police  Aci^  4  WiU, 
StepJien  O.J.  IV,  No,  7,  «.  40 — Vehicles  plyiiig  for  hire — Construction, 

Section  1  of  18  Vic,  No.  28,  notwithfltanding  the  grammatical  ambiguity, 
repeals  everything  in  sec.  40  of  the  Police  Act,  4  Will.  IV,  No.  7,  which  relates 
to  the  riding  upon  drays  or  carts,  without  some  person  on  foot  to  guide  them. 

Only  vehicles  plying  for  hire  are  within  the  enactment  of  18  Vic,  No.  28,  sec  36. 

Thb  following  judgment  was  delivered,  August  25,  by — 

The  Chief  Justice.  This  is  a  case  of  a  conviction  under  the  Sydney 
Carters*  Act,  18  Vic,  No.  28,  sec  36 ;  from  which  the  defendant 
appeals,  by  motion  for  a  Prohibition,  under  the  "Justices'  Acts"  of 
1850  and  1853. 

By  the  Sydney  Police  Act,  4  Will,  IV,  No.  7,  sec  40,  it  was  enacted 
that  if  the  driver  of  any  dray  or  cart  should  ride  upon  it  in  any  street 
not  having  some  person  on  foot  to  guide  it,  light  carts  drawn  by  one 
horse  and  guided  by  reins  excepted,  he  should  be  liable  to  a  certain 
penalty.  The  same  section  contains  several  other  provisions  relating  to 
cartSt  draysy  and  carriages,  and  their  drivers  respectively. 

By  the  Sydney  Carters'  Act,  sec.  1,  so  much  of  the  said  40th  section 
as  applies  to  the  driver  of  any  dray  or  cart,  who  shall  ride  upon  it  in 
any  street,  not  having  some  person  on  foot  to  guide  it,  light  carts  drawn 
by  one  horse  and  guided  by  reins  excepted,  is  repealed.  The  introduc- 
tion of  this  exception  into  the  said  repealing  clause  (an  introduction 
which  certainly  might  have  been  avoided),  has  given  rise  to  some  of  the 
difficulty  involved  in  this  case.  It  would  have  been  quite  sufficient  for 
the  purposes  of  the  repeal  had  a  slightly  diffisrent  mode  of  expression 
been  adopted  to  have  indicated  the  enactment  meant  to  be  repealed, 
without  any  reference  to  the  exception  about  light  carts.  But  it  has 
been  supposed,  by  one  of  the  convicting  magistrates,  that  the  effect  of 
its  introduction  into  the  Carters'  Act,  as  above  mentioned,  has  been  to 

(1)  The  Sydney  Afoming  Herald,  August  27,  1S55  ;  and  1  S.C.R.,  App.  22. 
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repeal  tlie  exception  only;  and  thus  to  retain  the  enactment  in  the        18^. 
Police  Act  (against  riding  upon  carts  without  a  guiding  person  on  foot,)      ^  parte 
"with  an  extended  application.     In  other  words,  he  supposes  the  eflTect      Boyne. 
to  be,  that  aU  carts  wluUever,  whether  light  carts  or  not,  are  now  within  Stephen,  C.J. 
the  provisions  of  the  Police  Act,  i.0.,  of  the  said  40th  section. 

I  cannot  concur  in  this  construction.  I  am  clearly  of  opinion,  that 
the  Carters'  Act  repeals,  and  was  intended  to  repeal,  everything  in  the 
40th  section  of  the  Police  Act,  which  relates  to  the  riding  upon  drays 
or  carts,  without  some  person  on  foot  to  guide  them.  The  exception 
respecting  light  carts  was  introduced  (awkwardly  enough,  certainly), 
merely  as  part  of  the  quotation.  In  fact,  without  mentioning  the 
exception  respecting  light  carts,  the  recital  of  the  enactment  respecting 
the  drivers  of  carts,  would  (as  the  repealing  clause  is  worded)  have 
been  incomplete.  It  is  nevertheless  true,  that,  as  the  clause  now  stands, 
the  exception  may  (grammatically  taken)  apply  either  to  the  repealing 
or  the  repealed  enactment. 

The  defendant,  however  (who  is  the  driver  of  a  light  one-horse  cart, 
guided  by  reins),  has  been  convicted  under  the  Sydney  Carters'  Act, 
section  36.  By  this  it  is  enacted,  that  no  licensed  driver,  or  other 
persoTiy  having  the  care  of  any  vehicle,  "as  hereinbefore  described," 
ioJiether  licensed  or  othenoise,  drawn  by  one  horse,  shall  ride  on  such 
vehicle,  unless  he  be  provided  with  reins  to  guide  the  horse,  "and 
provided  that  the  animal  shall  not  be  allowed  to  proceed  out  of  a  walking 
pace."  Doubtless,  a  very  clumsily  expressed  enactment.  The  offence 
charged  is,  that  the  defendant  drove  his  horse  at  a  trot.  By  section  2 
the  word  "  vehicle"  is  to  include  every  dray  or  cart  plying  for  hire. 
The  title  of  the  Act  is,  also,  "  for  the  licensing  and  regulation  of  carters 
plying  for  hire"  So  that  the  question  arises,  whether  any  vehicle  not 
so  plying  (and  therefore  not  licensed,  nor  required  to  be  licensed),  is. 
within  the  provision  of  section  36. 

The  words  "  or  otlierioise,"  in  that  section,  it  is  contended  (taken  in 
connection  with  the  supposed  repeal  of  the  exception  in  s.  40  of  the 
Police  Act),  bring  every  dray  or  cart  drawn  by  one  horse  within  the 
enactment,  whether  a  vehicle  plying  for  hire  or  not ;  and  it  is  further 
contended,  that  light  carts  are  not  excepted  from  the  enactment,  as 
there  is  no  reference  therein  to  such  vehicles,  but  its  terms  comprehend 
every  description  of  one-horse  carts. 

I  am  of  opinion,  that  on  this  latter  point  the  convicting  magistrates 
are  right    But  I  am  also  quite  clear,  that  no  cart  is  within  the  enactment, 
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1855.        unless  it  be  one  plying  for  hire.     If  the  vehicle  be  plying  for  hire,  it 

Ex  parte     matters  not  whether  it  or  the  driver  be  licensed  or  unlicensed.     Were 

BoYNE.       ^i^ig  QQ^  jj^Q  construction,  any  owner  or  driver  could  evade  the  enactment, 

^teplien  C.J.  by  omitting  to  become  licensed,  or  to  get  his  vehicle  licensed.     But,  if 

the  dray  or  cart  does  not  ply  for  hire,  it  is  excluded  by  the  express 

terms  of  the  definition,  given  in  section  2. 

As  the  appellant's  vehicle,  therefore,  is  not  alleged  to  have  been 
plying  for  hire  (and  in  fact  it  appears  never  to  have  so  plied),  the  con- 
viction is  wrong,  and  the  Prohibition  asked  for  will  issue. 

Rule  ahsoliUe, 
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HARDY  V.  WISE  and  another.  (1)  1856. 


June  14. 
Crown  lands — Illegal  occupation — 5  <t*  6  Vict,,  c.  36,  and  9  &  10  Vict.,  c.  104 — 

Trespass^Penalty.  StepJien  C.J. 

Dickinson  J. 

An  unlicensed  occupier  of  Crown  lands  cannot  maintain  an  action  of  trespass     Milford  J. 
against  an  intruder,  his  own  occupation  being  rendered  wholly  illegal  by  the 
imposition  of  penalties  for  such  an  act  under  section  4  of  9  &  10  Vict. ,  c.  104. 

Demurrer  to  a  plea  in  an  action  for  trespass  upon  a  depasturing  run.  1855. 
The  plea  averred  that  the  land,  upon  which  the  trespass  was  said  to  have  q^^  jg  26 
been  committed,  was  Crown  land  within  the  unsettled  districts,  of  which 
the  plaintiff  was  in  occupation  without  any  sale  or  demise  from  Her 
Majesty  or  from  any  one  claiming  under  her ;  consequently  that  this 
was  an  occupation  in  violation  of  the  statute  9  &  IT)  Vict,  c.  104,  and 
the  possession  being  thus  unlawful  the  plaintiff  had  no  right  to  maintain 
trespass.  The  plea  was  demurred  to,  as  not  being  an  answer  to  the 
action. 

Faueett,  in  support  of  the  demurrer. 

Wise,  contra. 

Cur,  adv,  vult. 

The  judgment  of  the  Court  was  delivered  by — 

The  Chief  Justice.  This  is  an  action  to  recover  damages  for  sundry  1856. 
alleged  trespasses  on  land,  to  wit,  a  sheep  station  in  the  Lachlan  district.  /«»« 14. 
The  defendants  have  pleaded  several  pleas,  upon  which  issue  has  been 
joined  ;  and  on  these  no  question  now  arises.  They  set  up  the  further 
defence,  however,  that  the  station  is  part  of  the  waste  lands  of  the 
Crown,  beyond  the  boundaries  of  location,  and  that  the  plaintiff  is  an 
intruder  thereon,  without  purchase,  demise,  or  license  from  the  Crown, 
for  the  occupation  of  the  same,  and  that  his  occupation  is  therefore,  by 
the  9  <&  10  Vict,  c.  104,  absolutely  unlawful,  and  punishable  as  an 
offence.  To  this  plea  the  plaintiff  has  demurred  ;  insisting  that,  whether 
his  possession  be  wrongful  or  not  as  against  the  Crown,  it  is  quite  suffi- 
cient to  sustain  this  action  against  persons  who  (on  the  face  of  the  plea) 
neither  claim  nor  have  any  title  at  all.  So  that  the  question  raised  is, 
whether,  assuming  (it  not  b^g  pretended  that  he  holds  by  purchase  or 
demise),  he  has  any  legal  remedy  against  parties  trespassing  on  him. 

(1)  The  Sydney  Morning  Herald,  Oct  20,  27,  1855 ;  June  16,  1856. 


898  SUPREME   COURT  CASES* 

1866.  An  objection  was  taken,  not  to  the  substance  but  to  the  form  of  the 

Habdy  P^®*  i  ^^^  ^^6  formal  objection  was  waived  on  the  argument,  and  it 
could  nob  have  been  sustained,  if  persisted  in.  The  following  are  the 
enactments  bo  be  considered. 


V. 

Wise. 


Stephen  C.J. 


By  the  Australian  Waste  Lands  Sales  Act,  5  and  6  Vict.,  c.  36,  s.  2, 
it  is  enacted  that  no  such  waste  lands,  the  property  of  the  Crown  in 
these  colonies,  shall  be  conveyed  or  alienated  except  by  way  of  sale. 
But,  by  s.  17,  the  Governor  may  grant  to  any  person  a  license,  for  a 
term  not  exceeding  twelve  months,  for  the  occupation  of  any  such  lands. 
Then  by  the  9  and  10  Vict.,  c.  104,  section  1,  her  Majesty  is  authorised 
to  demise  any  of  such  waste  lands,  or  to  grant  a  license  for  the  occupa- 
tion of  the  same,  for  any  term  not  exceeding  fourteen  years.  And,  by 
section  4  (the  previous  section  having  provided  a  summary  process,  for 
ejecting  persons  occupying  any  such  lands  without  authority),  it  is 
enacted  that  any  person  found  occupying  any  such  lands,  by  erecting 
huts  or  buildings  thereon,  or  who  shall  depasture  any  cattle  thereoD, 
unless  claiming  under  a  sale  or  demise  from  the  Crown  or  having  pre- 
viously obtained  a  license  from  the  Governor,  for  the  occupation  of  the 
lands,  shall  be  liable  on  conviction,  to  certain  penalties,  that  is  to  say, 
**  for  the  first  offence "  ten  pounds,  and  for  a  subsequent  "  offence "  a 
heavier  penalty : — which  penalties,  by  section  5,  are  recoverable  before 
any  Justice  of  the  Peace. 

By  an  Order  in  Council,  made  in  pursuance  of  the  last-mentioned  Act, 
section  6,  and  dated  the  9th  March,  1847,  the  Crown  lands  were  divided 
into  three  classes,  corresponding  with  similar  divisions  of  the  Colony, 
termed  the  settled,  the  intermediate,  and  the  unsettled  districts.  The 
last  comprehend  all  waste  lands,  which  do  not  lie  within  either  of  the 
former,  and  contain  in  fact  the  lands,  to  which  the  system  of  leases  and 
licenses,  under  the  two  statutes  cited  applies.  In  the  plea  it  is  alleged, 
accordingly,  that  the  land  occupied  by  the  plaintiff  is  within  the  unsettled 
districts ;  and  there  are  other  averments,  framed  apparently  in  reference 
to  the  terms  of  that  Order. 

It  appears  to  us,  however,  that  nothing  turns  on  the  Order  in  Council, 

m 

and  that  the  defendants'  case  rests,  wholly,  on  s.  4  of  the  Amended  Land 
Sales' Act.  Their  counsel  maintained,  that,  as  that  enactment  made  the 
occupation  itself,  on  which  the  plaintiff's  action  was  founded  (where 
there  was  neither  demise  nor  license),  an  illegal  and  punishable  act,  he 
could  not,  on  general  principles  of  law,  have  any  legal  remedy  for  a 
disturbance  of  that  occupation.  The  plaintiff  on  the  contrary  submitted 
that  the  enactment  had  been  passed  for  purposes  merely  of  revenue,  and 


SUPREME   COURT  CASES.  899 

tbafc  a  party  occupying,  who  was  injured  by  an  intrusive  occupation,        18S6. 
equally  unauthorised,  had  a  clear  right  to  redress.    It  was  to  be  observed,       Hakdy 
that  the  instances  in  which  a  remedy  was  denied  by  law,  were  those  of       yJ^' 
illegal  contrcicts,  and  in  which,  as  the  learned  counsel  contended,  the  „     _      _,  _ 
illegal  transaction  formed  the  sole  ground  of  the  claim,  or  was  the  medium 
by  which  the  plaintiff  established  his  claim.     But  here  the  defendant 
sought  to  excuse  a  wrongful  act,  by  showing  new  matter,  which  could 
only  prove,  that  the  plaintiff  had  (as  against  the  Crown)  done  something., 
equally  wrong.     If  the  defendants  and  himself  had  jointly  been  con- 
cerned, in  the  unlawful  occupation  assumed,  one  of  the  parties  doubtless 
could  not  sue  the  other,  for  any  act  or  omission  arising  out  of  it.     This 
case,  however,  was  in  principle  essentially  distinguishable.     It  was  clear 
law,  that  an  intruder  on  the  Crown  could  rely  on  possession,  as  against 
wrong-doers ;  and  what  else  were  these  defendants  ? — or  what  more  was 
the  plaintiff,  than  any  other  intruder  on  the  Crown  was,  before  the 
enactment  relied  on  had  existed  7 

On  this  last  point  were  cited,  Gary  v.  Holt  (2),  Harper  v,  Gharles- 
-worth  (3),  Grahcmh  v.  Peat  (4),  and  Gatteris  v,  Gowper  (5).  Also  Gom, 
Dig.y  TrespcLsa  B.  2.  On  the  question  of  illegality,  and  its  consequences, 
the  following  cases  were  cited : — Gope  v.  Rowland  (6),  Smith  v.  Maw- 
hood  (7),  Wetlierell  v.  Jones  (8),  Brown  v.  Duncan  (9),  Benaley  v, 
Bignold  (10),  Simpson  v,  Bloss  (11),  Fivaz  v.  Nicholls  (12),  De  Begnis 
V.  Armistead  (13),  Rex  v,  Stratton  (14),  Stockdale  v,  Onwhyn  (15), 
M^Rinnell  v.  Robinson  (16),  Sliackell  v.  Rosier  (17),  Keir  v,  Leenian  (IS), 
and  T/ie  Queen  v.  Blakemore  (19).  The  two  last-mentioned  cases  are 
scarcely  applicable,  the  question  being,  merely,  the  legality  of  arrange- 
ments for  compromise,  in  prosecutions  for  misdemeanour. 

We  have  looked  into  these  cases,  and  fully  considered  the  question 
raised  by  the  demurrer  j  and  our  opinion  is,  as  in  fact  already  announced, 
although  not  by  written  judgment,  that  it  must  be  overruled.  The  plea 
states,  and  the  plaintiff  (for  the  purpose  of  the  argument)  admits,  that 
the  land  on  which  the  trespasses  were  committed,  is  waste  land  in  the 
unsettled  districts,  the  property  of  the  Crown,  and  that  his  occupation 
of  it  is  not  authorised,  either  by  grant,  demise,  or  iicense  from  the 
Crown,  or  the  Governor  on  behalf  of  the  Crown.  If  so,  by  the  express 
terms  of  the  enactment  cited,  that  occupation  is  illegal ;  for  the  plaintiff 

(2)  2  Stra.  1238.  (3)  4  B.  &  C.  578-587.  (4)  1  East  244.  (5)  4  Taunt.  647. 
(6)  2  M.  &  W.  157.  (7)  14  M.  &  W.  463.  (8)  3  B.  &  Ad.  225.  (9)  10  B.  &  C.  93. 
(10)  6  B.  (fe  Aid.  335.  (11)  7  Taunt.  246.  (12)  2  C.B.  512.  (13)  10  Bing.  110. 
(14)  1  Camp.  550,  in  notis.  (15)  5  B.  &  C.  177.  (16)  3  M.  &  W.  441.  (17)  2 
B.N.C.  648.         (18)  9  Q.B.  392.        (19)  14  Q,B.  551. 


V, 

Wise. 


Stephen  C.J. 
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1856.  is  punishable  as  for  an  offence,  by  conviction  before  a  magistrate,  for 
Hardy  ^^®  ^^^  which  constitute  such  occupation.  The  authorities  show,  that 
in  all  such  cases,  whether  the  prohibition  be  for  purposes  of  revenue 
merely,  or  for  the  protection  of  the  interests  of  the  public  at  large,  the 
doing  of  the  thing  prohibited,  or  of  any  act  arising  out  of  and  dependent 
on  that  thing,  cannot  give  or  sustain  a  right  of  action. 

Now,  here,  it  is  quite  true,  the  plaintiff  claims  nothing  for  the  illegal 
occupation,  and  that  the  case  is  distinguishable,  so  far,  from  most  of 
those  cited.  He  claims,  however,  in  resjyect  of  that  occupation.  There 
is,  as  it  seems  to  us,  no  difference  on  principle,  between  the  two  instances. 
The  plaintiff's  action  is  founded  on  an  injury,  done  to  an  occupation 
absolutely  prohibited  by  law.  And  if,  supi)08ing  the  plaintiff  to  have 
been  employed  by  the  defendants  to  occupy  the  land,  on  their  behalf,  he 
could  not  recover  any  remuneration  from  them  for  so  doing,  because  the 
service  was  illegal,  the  illegality  (we  think)  will  equally  prevent  his 
recovering  damages,  for  an  intrusion  on  the  same  occupation.  In  neither 
case,  we  conceive,  upon  the  authorities,  can  an  absolutely  illegal  act  be 
the  source  or  foundation  of  a  right,  or  demand,  in  a  Court  of  Law. 

The  judgment,  therefore,  on  this  demurrer,  must  be  for  the  defendants. 
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OLIVER  V,  ELLIOTT.  (1)  1856. 

June  7. 
Impounding  Act,  4  Will,  fVy  No,  3 — Formalities  requisite  to  sale — Irregularity — 

Justice's  order,  Stephen  C.J. 

Dichinson  J. 

The  sale  of  an  impounded  animal  by  a  poundkeeper  without  a  Justice's  order,  as     i/--;^!^  t 
required  by  s.  20  of  4  Will.  IV,  No.  3,  is  absolutely  void.  MUfora  J. 

Qucere,  whether  the  sale  is  bad  if  the  provision  in  s.  14  of  the  Act,  as  to  the 
advertisement  in  the  Gazette,  is  not  strictly  complied  with. 

New  Trial  Motion.     Mr.  Broadhurst^  for  the  defendant,  moved  in  this        i855, 
case,  and  was  opposed  by  Mr.  Faucett,     The  Court  reserved  judgment.        q.  ^ 

Judgment  was  delivered,  June  7,  1856,  by — 

The  Chief  Justice.  This  was  an  action  of  trover,  tried  before  me  at 
Goulburn,  in  which  the  circumstances  were  as  follows : — The  plaintiff 
had  purchased  a  horse,  at  a  poundkeeper's  sale.  The  animal  bad  been 
duly  impounded  for  trespass ;  and  there  was  no  collusion  or  fraud  of  any 
kind  shown  to  affect  either  the  purchaser  or  the  poundkeeper.  The 
description  of  the  horse,  moreover,  in  the  advertisement  of  sale,  although 
not  strictly  accurate  in  point  of  fact  (the  brand  being  partly  obscured), 
was  found  by  the  jury  to  have  been  substantially  correct.  The  adver- 
tisement of  the  sale,  however,  was  not  altogether  in  accordance  with  the 
provisions  of  the  Impounding  Act ;  and  there  was  no  Order  from  a 
Justice,  so  far  as  appeared  at  the  trial,  to  authorise  the  sale.  The 
defendant,  being  the  owner  of  the  horse  at  the  time  of  the  impounding, 
relying  mainly  on  the  objection  that  it  had  been  improperly  described, 
treated  the  sale  as  a  nullity,  and  took  the  animal  accordingly  out  of 
the  plaintiff's  possession.  And  thereupon  this  action  was  brought  to 
test  the  legality  of  the  sale. 

As  to  the  brand,  the  fact  was  simply  this  :  The  actual  brand  was 
K.G.E.  But  the  last  letter  had  been  placed  over  an  H ;  so  that,  at  the 
time  of  the  impounding  (the  hair  of  the  coat  being  then  very  long)  it 
was  not  legible.  And  the  letter  G  had  been  lightly  impressed,  so  that 
it  was  readily  taken  for  a  C.  The  consequence  was  that  the  pound- 
keeper  described  the  brand  as  R.C ;  and  the  Jury,  after  inspecting  the 
animal,  it  having  been  produced  for  identification,  said  that  such  was 

(1)  TJte  Sydney  Morning  Herald,  Oct.  24, 1855,  and  Jane  9, 1856. 
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1856.        substantially  a  correct  description.     I  therefore  instructed  them  to  find 


Steji^hen  C.J. 


Oliver       ^or  the  plaintiff;  subject  to  the  question,  however,  whether  anj  sale  by 
Elliott       *  poundkeeper,  under  the  Impounding  Act,  4  Will.  IV,  No.  3,  upon  an 

irregular  advertisement,  and  without  showing  a  Justice's  order  for  such 

sale,'  can  in  point  of  law  be  supported. 

That  Act  (in  s.  14)  provides  that  (where  the  owner  is  unknown) 
notice  in  a  prescribed  form,  of  the  time  when  any  impounded  animal  is 
to  be  sold,  shall  be  inserted  in  the  next  Gazette,  i.e.,  the  next  which  shall 
appear  after  24  hours  following  the  time  of  impounding.  The  form 
prescribed  requires  the  branding  of  every  animal  to  be  stated,  and  the 
day  of  intended  sale  ;  whereas,  in  this  case,  the  day  wa^  indicated  only 
by  reference  to  the  date  of  impounding,  and  to  the  provisions  of  the 
Act  itself  respecting  sale&  In  s.  21,  it  is  enacted  that  every  sale  shall 
be  on  the  24th  day  (with  certain  exceptions),  after  publication  of  the 
notice.  But  that  day,  in  most  cases,  the  poundkeeper  cannot  beforehand 
know  ;  and  therefore  he  cannot  mention  the  day  of  sale  in  that  notice. 
Then,  by  s.  20,  if  the  animal  be  not  released  within  21  days  after  the 
advertisement,  the  nearest  Justice  may  sign  an  order  authorising  its 
sala  With  the  exception  of  that  provision,  there  is  nothing  in  (he 
Act  warranting  a  sale.  In  the  previous  sections,  and  in  the  21st  and 
22nd,  a  sale  is  evidently  contemplated;  but  no  enactment  whatever 
directs,  and  no  other  than  the  said  20th  section  autJiorises  one. 

On  the  argument  before  us,  on  a  motion  by  the  defendant  for  a  new 
trial,  it  was  contended  for  the  purchaser  (the  plaintiff)  that  he  acquired 
a  title,  notwithstanding  any  neglect  of  duty  by  the  poundkeeper,  or  any 
irregularity  by  him,  on  points  of  which  a  purchaser  could  know  nothing, 
precisely  as  the  purchaser  at  a  Sheriff's  sale  does,  notwithstanding  any 
irregularity  in  the  writ,  or  although  the  judgment  on  which  it  issued 
may  afterwards  be  set  aside.  For  which  the  cases  of  Amner  v,  Loddi/ng- 
ton  (mentioned  in  Lord  Cokeys  note  to  Alann%ng*a  case  (2),  Dae  v.  Thorn 
(3),  and  Doe  v.  Murleee  (4)  were  cited.  It  was  further  admitted,  as  to 
the  form  of  the  notice,  that  the  statute  was  directory  only.  On  the 
other  hand,  it  was  insisted  for  the  defendant,  that  his  ownership  in  the 
horse  could  not  be  divested,  unless  all  the  requisites  in  the  Act  had  been 
complied  with  ;  but  that,  at  the  least,  it  was  necessary  in  every  case  of 
sale  to  show  that  the  order  or  authority  of  a  Justice  had  been  obtained ; 
for,  without  that,  no  foundation  for  a  sale  existed  whatever.  There  was 
no  analogy,  it  was  contended,  between  a  case  of  this  kind  and  the  sale 
of  goods  in  execution  by  the  officer  of  a  Court  of  Record ;  and,  where  a 

(2)  8  Rep.  06  b.  (3)  I  M.  &  S.,  426.  (4)  6  M.  k  S.,  110. 


Stephen  C.J. 
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warrant  of  distress  to  a  constable  is  bad,  his  sale  passes  no  property.         1856. 

On  these  points  were  cited  Lock  v,  Sellwood  (5)  and  Farrant  v.  Thomp-      Oliver 

son  (6).  V. 

Elliott. 
We  have  considered  this  case,  the  judgment  in  which  has  been  delayed 

by  circumstances  unnecessary  here  to  explain,  and  we  are  of  opinion  that 
the  verdict  should  have  been  found  for  the  defendant.  The  case  of 
Farrant  v,  lliompson  is  not  altogether  in  point  3  because  there  the  party 
who  purchased  from  the  Sheriff,  although  the  writ  and  sale  were  regular, 
purchased  goods  of  which  that  writ  clearly  did  not  authorise  the  sale. 
Nor,  perhaps,  is  the  case  of  Lock  v.  Sellwood  much  more  in  pt>int ; 
because  there  the  warrant  was  bad  on  its  face,  and  therefore  it  neither 
justified  the  officer,  nor  the  magistrates  who  set  him  in  motion.  But  we 
think  the  sale  by  the  poundkeeper  in  ^this  case  a  mere  nullity,  on  prin- 
ciple. A  sheriff  selling  the  goods  of  any  person,  under  a  writ  against 
such  goods,  is  protected,  because  he  is  bound  to  obey  the  writ,  so  long 
as  it  remains  in  force ;  and  everything  done  by  him  under  it  during  that 
period  is  equally  protected,  for,  were  the  law  not  so,  the  judgments  of 
Courts  would  be  unproductive,  since  no  one  would  be  disposed  to  pur- 
chase at  the  risk  of  the  sale  being  afterwards  avoided.  We  discover  no 
analogy,  however  between  such  sales,  and  the  sales  which  in  certain 
cases,  and  under  certain  restrictions,  may  be  made  by  the  poundkeeper. 
Without  saying  that  he  must  follow  the  form  of  notice  given,  to  the 
very  letter,  we  think  it  clear,  on  careful  consideration  of  the  several 
enactments,  that  no  poundkeeper  has  authority  to  sell  impounded 
animals,  excepting  only  on  a  Justice's  order ;  and  consequently  that, 
where  a  poundkeeper  has  not  obtained  one,  any  sale  by  him  will  be 
absolutely  void. 

It  follows,  that,  as  the  plaintiff  here  failed  to  show  that  such  an 
authority  existed,  he  cannot  retain  his  verdict.  We  should  be  glad, 
therefore,  if  some  arrangement  could  be  effected  between  the  parties,  on 
fair  terms  referentially  to  the  past  trial.  But,  if  the  plaintiff  shall  insist 
on  proceeding,  in  order  to  establish  the  existence  of  the  authority,  by 
producing  a  Justice's  order,  there  must  be  a  new  trial.  In  that  case, 
the  costs  of  the  former  trial  will  abide  the  event.  We  think  that,  on 
the  second  trial,  the  identity  of  the  horse  sold  to  the  plaintiff  with  that 
taken  from  him  by  the  defendant,  and  that  the  defendant  is  its  owner, 
if  that  sale  was  not  valid,  should  be  mutually  admitted. 

We  regret  to  have  been  called  on  to  pronounce  a  judgment  so  preju- 
dicial in  its  consequences  to  many  purchasers  at  poundkeepers'  sales.  A 
remedy,  however,  may  perhaps  be  applied,  to  some  extent,  if  not  wholly, 

by  the  Legislature. 

New  trial  granted, 

(5)  1  Q.  B.,  736.  (6)  5  B.  &  Aid.,  826. 
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1855.  REGINA  V.  SNELGROVE.  (1) 


Oct.  26. 
Stephen  0.  J. 


Insolvency — 5  Vic,  No.  17,  s.  74 — Concealment  of  insolvent's  property — Intention, 


IHchn^n  J.       n  jg  ^q^  necessary  to  a  charge  of  receiving  the  assets  of  an  insolvent,  that  the 

ThiMry  J      prwoJiw  should  have  so  received  them  for  his  own  benefit,  if  he  knew  that  the 

*     owner  was  insolvent,  and  intended  to  assist  in  defrauding  his  creditors.    To 

render  the  ofifence  complete  the  owner  must  be  actually  in  insolvent  circumstances, 

but  sequestration  is  not  necessary. 

Special  Case.  The  prisoner  had  been  convicted  of  sharing  in  the 
concealment  of  certain  property  belonging  to  the  insolvent  estate  of 
Messrs.  Snelgrave  and  Thomson. 

FaiLcetty  for  the  prisoner,  contended  that  there  was  no  proof  that  he 
had  received  the  property  for  his  own  benefit,  and  secondly,  that  the 
concealment  was  made  prior  to  the  sequestration,  and  consequently  was 
not  within  the  act  (2). 

Pring,  for  the  Crown. 

The  Court  held  that  as  the  receiving  of  stolen  goods  with  a  know- 
ledge of  the  fact  that  they  had  been  stolen  would  amount  to  a  felonious 
receiving ;  so  the  receiving  of  an  insolvent's  assets,  with  knowledge  that 
he  VKLs  insolvent,  and  with  intent  to  assist  in  defrauding  his  creditors, 
would  be  a  complete  offence  within  the  meaning  of  the  Act.  It  mattered 
not  whether  the  accused  was  to  benefit  by  such  goods  or  not,  so  long  as 
he  took  them  into  his  own  possession.  As  to  the  second  point,  their 
Honors  were  of  opinion,  that  the  fact  of  a  person  being  actually  in 
insolvent  circumstances  was  sufficient  as  an  ingredient  in  this  offence, 
without  an  actual  sequestration.  In  this  latter  opinion,  however,  Mr. 
Justice  Dickinson  concurred  with  some  doubt. 

Conviction  affirmed. 

(1)  The  Sydney  Morning  Herald,  Oct.  27,  1855. 
(2)  5  Vic,  No.  17,  s.  74. 
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REGINA  V.  NASH  and  FORBES.  (1)  X856. 


Dtc.  22. 


Criminal  law — Conspiixu^ — Overt  acts — Arrest  of  judgment — Points  not  taken 

by  counsel,  Stephen  C,  J. 

Dickinson  J. 

and 
The  defendants  were  charged,  in  subBtance,  that  being  gold  brokers,  they  had     Th^rry  J, 

conspired  to  defrand  all  who  brought  gold  to  them,  and  one  P.  in  particular,  by 

the  use  of  false  weights.    Heldf  the  averment  of  overt  acts,  and  of  the  ownership 

of  the  gold,  was  nnnecessary.     {Reg,  v,  Parker  (2)  distinguished). 

It  is  the  right  and  duty  of  the  Court,  in  criminal  as  in  civil  cases,  to  take  into 
consideration  objections  to  the  record  not  put  forward  by  counsel,  as  also  answers 
(not  adduced  by  the  Crown)  to  points,  which  have  been  taken  for  the  defence. 

This  was  a  rule  nisi  for  an  arrest  of  judgment,  or  failing  that,  an 
application  for  a  new  trial 

Broadhurst,  Darvally  and  Stephen,  for  the  defendants,  moved  that  the 
mle  be  made  absolute.  The  first  count  of  the  information  charged  the 
defendants  with  conspiring,  in  their  business  as  gold  brokers,  to  defraud 
all  Her  Majesty's  subjects  who  dealt  with  them,  and  particularly  one 
Faulo  ParteUo.  It  then  recited  the  pretence,  that  gold  which  Partello 
had  offered  for  sale  had  weighed  but  three  ounces,  when  in  fact  it  hcul 
weighed  four  (3).  This  count,  it  was  contended,  was  bad  because  of  its 
containing  no  allegation  as  to  whose  property  it  was  that  the  defendants 
had  conspired  to  obtain.  The  Queen  v.  Parker  (4)  was  relied  on,  also 
ike  Queen  v.  Feck  (5). 

The  second  count  was  to  the  effect,  that  the  defendants  had,  with 
intent  to  defraud,  kept  false  weights  in  their  shop,  and  had  attempted 
to  defraud  ParteUo  by  representing  that  his  gold  weighed  but  three 
ounces,  when  in  reality  it  weighed  four.  This  was  framed  upon  the 
common  law,  and  by  the  common  law  a  man  could  not  be  indicted  for 
cheating  unless  his  attempt  to  cheat  had  been  successful.  The  effect  of 
this  count  would  be  to  punish  a  man  for  failing  to  cheat*  1  Deacon's 
Digest^  225.  There  were  other  omissions  rendering  the  count  bad.  The 
ownership  of  the  gold  offered  for  sale  was  not  averred,  or  any  overt  acts. 

(1)  The  Sydney  Morning  Herald,  Dea  14,  21,  24,  and  25,  1855.  (2)  3  Q.B., 
292.  (3)  The  indictment  is  fully  set  out  in  The  Sydney  Mormng  Herald,  Dec.  5, 
1855,  which  contains  the  report  of  the  trial       (4)  3  Q.B.  292.      (5)  9  A.  &  K  686. 
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Regika 

V. 

Nash. 


The  Attorney-General  and  Solicitor-General  for  the  Crown.  The  case 
of  ilie  Queen  v.  Parker  was  distinguishable.  Here  the  nature  of  the 
conspiracy  rendered  it  impossible  for  the  Crown  to  declare  who  had  been 
defrauded.     The  gist  of  the  charge  was  the  conspiracy. 

Cttr,  adv.  vult. 


Judgment  was  delivered  by  their  Honors  separately  as  follows : — 

The  Chief  Justice  directed  his  attention,  in  the  first  instance,  to  the 
point  which  had  been  raised  collaterally,  during  the  progress  of  the 
argument,  as  to  whether  or  not  it  was  the  right  and  duty  of  the  Judges, 
in  criminal  as  in  civil  cases,  to  take  into  consideration  any  question 
arising  upon  the  record  which  had  not  been  urged  by  the  defendant's 
counsel.  There  were,  he  ruled,  many  authorities  to  show  that  it  was 
the  sworn  duty  and  invariable  practice  of  the  Judges  to  look  through 
the  whole  record,  and  to  satisfy  themselves  of  its  sufficiency  before 
pronouncing  judgment.  The  only  limit  to  the  exercise  of  this  duty 
was,  that  no  objections  should  be  raised  to  the  record  by  thd  Judges, 
which  were  not  objections  as  to  substance.  Upon  the  same  principle, 
when  the  Judges  saw  that  a  point  which  luid  been  taken  admitted  of  an 
answer  which  had  not  been  given  to  it  by  the  counsel  for  the  Crown, 
they  were  bound  to  apply  this  answer.  It  was  not  necessary,  in  either 
case,  that  the  point  should  be  mentioned,  and  argument  invited  upon 
it,  unless  the  Judge  should  feel  that  further  argument  was  really 
necessary.  Consequently,  although  they  were  about  to  dispose  of  the 
present  case  upon  a  point  which  had  not  been  argued,  the  Judges  had 
not  thought  it  necessary  to  invite  further  discussion.  The  first  count 
of  the  information  charged  a  conspiracy  of  a  particular  kind.  The 
setting  out  of  the  conspiracy  itself  would  render  the  charge  complete. 
The  overt  acts  were  merely  illustrative  of  the  nature  and  effect  of  this 
conspiracy.  But  the  object  of  the  conspiracy  must  be  stated  at  the 
outset,  with  so  much  of  clearness  as  that  the  defendants  could  not 
mistake  the  nature  of  the  accusation  they  had  to  answer,  or  of  the 
evidence  by  which  the  Crown  might  be  expected  to  support  it.  The 
overt  acts  averred  in  this  count  would  of  themselves  amount  to  an. 
indictable  offence  on  the  part  of  each  of  the  defendant's  individually, 
but  as  the  charge  was  one  of  conspiracy,  a  conspiracy  must  be  clearly 
disclosed  upon  the  face  of  the  information.  A  charge  of  this  nature 
must  be  made  out  against  both,  or  it  would  fail  against  both,  and  the 
accused  had  a  right  to  regulate  their  defence  by  a  reliance  upon  this 
principle.     It  was  necessary,  then,  to  see  whether  the  nature  and  object 
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of  the  conspiracy  was  alleged  with  sufficient  distinctness   to  guard         1855. 


against  the  possibility  of  any  misunderstanding  on  the  part  of  the  Rsgika 
defendants.  Now,  the  allegation  was,  in  substance,  that  the  defendants,  Nash. 
being  gold  brokers,  had  conspired  to  cheat  of  large  quantities  of  gold  stevhmCJ* 
imd  large  sums  of  money  all  parties  who  brought  gold  to  them  for  sale, 
and  particularly  one  Paolo  Partello,  by  the  use  of  false  weights,  which 
should  make  the  gold  appear  to  be  of  less  weight  and  value  than  it 
really  was.  To  this  it  was  objected  that  no  ownership  was  attributed 
to  the  gold  which  the  defendants  had  conspired  to  obtain  by  the  cheating 
process.  Why  it  should  be  necessary  to  go  on  and  aver  a  property, 
under  such  circumstances,  in  the  gold  or  money  sought  to  be  obtained 
by  cheating,  he  could  not,  he  must  admit,  understand.  But  the  decision 
in  Parker's  case  (6),  which  had  been  relied  on  by  the  defendants'  counsel, 
and  had  been  justified  by  still  more  recent  decisions,  was  one  in  point 
unless  that  case  could  be  distinguished  from  the  present.  They  were, 
however,  unanimous  in  holding  that  the  present  case  was  capable  of 
being  so  distinguished.  The  conspiracy  with  which  the  defendants 
were  charged  under  this  count  was  not  a  conspiracy  to  obtain  money  or 
goods  under  false  pretences ;  it  was  a  conspiracy  to  defraud  by  the  use 
of  false  weights.  Its  tendency  and  mode  of  operation  was  not  to  cheat 
the  sellers  of  gold  out  of  any  gold  or  money,  the  property  of  themselves 
the  sellers,  but  to  withhold  from  them  money  the  property  of  the 
defendants,  to  the  payment  of  which  the  sellers  had  a  right.  These 
people  came  with  their  gold  to  the  defendants,  and  offered  it  for  sale. 
They  were  not  cheated  out  of  their  gold,  therefore,  for  they  were  willing 
to  part  with  it.  But  by  the  use  of  false  weights  the  gold  was  repre- 
sented to  weigh  less  than  it  really  did,  and  to  be  of  less  value  than* 
really  worth  at  the  price  determined  upon.  Thus  the  defendants  were 
enabled  to  avoid  paying  over  so  much  of  their  own  money,  in  exchange 
for  this  gold,  as  they  would  have  to  pay  if  they  used  true  weights.  It 
was  therefore  of  their  right  to  the  possession  of  certain  moneys  of  Nash 
and  ForheSj  that  those  who  dealt  with  them  were  said  to  be  defrauded, 
and  that  this  was  the  object  of  the  conspiracy  was  sufficiently  plain 
from  the  averments  of  the  first  count  It  was  obviously  not  only 
inconsistent  with  this  charge,  but  impossible  that  the  sellers  could  be 
cheated  of  gold  as  well  as  of  money  by  the  process  alluded  to  ;  but  as 
the  jury  had  found  a  general  verdict  of  guilty  in  reference  to  this 
conspiracy,  the  Court  could  pass  sentence  in  reference  to  the  cheating 
which  VHiB  distinctly  made  out,  and  make  such  a  record  of  their  having 

(6)3Q.B.  292. 
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1855.         done  so,  as  that  the  defendants  might  base  upon  it  any  ulterior  appeal 


Begina      ^  tliey  should  find  that  any  such  appeal  wsa  available  to  them,  and 
^^'  supposing  it  to  be  available,  should  be  advised  to  make  it.     His  Honor 


Stephen  C.J. 


quoted  HoUinghtrrkfs  case  (7),  to  show  that  this  course  might  be 
properly  taken.  As  to  the  second  count,  it  was  not  necessary  to 
pronounce  a  decision,  because  the  first  count  having  been  sustained, 
that  alone  would  be  sufficient  to  warrant  judgment.  The  offences 
alleged  in  both  counts  were  substantially  the  same,  and  the  justice  of 
the  case  would  be  met  if  the  same  sentence  was  awarded  upon  each, 
such,  for  instance,  as  a  term  of  imprisonment  beginning  and  ending 
upon  the  same  day.  He  was  inclined,  however,  to  think  that  the  count 
was  bad,  as  only  containing  averments  of  an  intention  to  do  certain 
fraudulent  acts  without  showing  that  any  of  these  acts  had,  in  fact, 
been  done.  Also,  that  an  averment  of  an  intention  to  cheat  PtwteUo 
by  the  use  of  weights  which  weighed  less  than  they  ought^  was,  in  this 
instance,  an  averment  of  an  impossibility.  There  might  be  a  cheating 
through  the  use  of  short  weights ;  it  could  only  be  by  using  them  along 
with  other  weights  which  were  either  of  the  proper  standard  or  still 
heavier;  but  this  ought  to  be  set  out. 

Dickinson,  J.,  expressed  his  concurrence  in  the  conclusions  at  which 
the  Chief  Justice  had  arrived,  and,  as  a  whole,  in  the  consideration  upon 
which  these  conclusions  had  been  based,  merely  adding  a  few  observa- 
tions explanatory  of  the  process  of  reasoning  by  which  he  had  himself 
been  guided.  As  to  the  right  and  duty  of  the  Judges  to  consider  objec- 
tions to  the  records  which  had  not  been  urged  by  counsel,  the  theory  of 
the  proceedings  in  arrest  of  judgment  was  this :  that  the  Court  for  itself 
examined  the  record,  and  that  the  members  of  that  Court  satisfied  them- 
selves as  to  its  correctness,  or  vice  verad  ;  but  were  assisted  by  counsel 
as  amiciu  curiaey  in  directing  their  particular  attention  to  certain  objec- 
tions. When  a  point  of  this  nature  was  one  on  which  it  seemed  desir- 
able to  the  Judges  that  further  argument  should  be  taken,  such  argu- 
ment oould,  as  in  the  case  of  Devine  v.  WiUan  (8),  be  called  for ;  but 
under  ordinary  circumstances  it  would  neither  be  necessary  to  reopen 
nor  prolong  the  discussion  of  cases  by  adopting  this  course.  Objections 
thus  taken  must  of  course  be  objections  in  substance  and  not  in  formj 
the  omission  of  some  averment  as  to  a  fact  which  was  necessary  to 
sustain  the  pleadings.  For  all  merely  formal  defects  were  cured  by 
pleadings,  and  a  fortiori  by  verdict.  His  Honor  agreed  with  the  Chief 
Justice  that  the  conspiracy  might  be  explained  by  the  overt  acts  alleged, 

(7)  4  B.  &  C.  329.  (8)  Ante  p.  722,  737. 


Dickinso7i  J, 
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but  he  preferred  to  base  his  judgment  solely  upon  the  words  descriptive        1855. 
of  the  conspiracy  itself.     If  a  person  voluntarily  offered  his  gold  for  sale      Rkoina 
the  only  way  to  cheat  him  would  be  to  withhold  by  fraud  and  deception  ''• 

^  ASM. 

some  portion  of  the  money  which  ought  to  pass  from  the  pockets  of  the 
defendants  as  buyers  to  the  pockets  of  him  the  seller.  This  being  the 
kind  of  fraud  which  was  here  alleged  as  the  object  of  the  conspiracy  the 
.  case  was  taken  out  of  the  operation  of  that  of  the  Queen  v,  Parker,  The 
allegation  that  the  conspiracy  was  to  defraud  of  gold,  was  in  itself  imma- 
terial, except  as  a  matter  of  description,  for,  from  the  very  nature  of 
this  fraud  the  sellers  could  not  have  been  cheated  out  of  any  gold  at  all. 
Bat  it  was  necessary  that  a  conspiracy  should  be  described  in  the  infor- 
mation exactly  as  it  was  found,  and  when  the  existence  of  such  con- 
spiracy had  been  properly  found,  the  judgment  of  the  Court  could  be 
restricted  to  so  much  of  it  as  constituted  an  offence  at  law.  The  second 
count  was,  he  was  inclined  to  think,  had,  for  the  reasons  already 
assigned  by  the  Chief  Justice,  but  there  was  no  necessity  to  pronounce 
specifically  upon  this  point. 


Therry,  J.,  concurred. 

The  new  trial  motion  was  abandoned. 


liitle  discharged. 
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1866.  Ex  parte  DUTTON.  (1) 

Feb.  25. 

Right  of  way — Destruction  offence  in  assertion  of  rigid — Withdrawal  of  permission 

Bephen  C.J.  ^  use^-Malieious  injury. 

jAcktnson  J. 
and 
Therry  J.         D.  and  others  had  for  some  years  used  a  road  through  the  prosecutor's  laud 

with  the  latter's  consent,  but  in  consequence  of  a  quarrel  the  prosecutor  erected 

a  fence  obstructing  the  same  and  told  D.  the  road  was  stopped.      This  fence  D. 

cut  down,  and  was  afterwards  convicted  and  fined  by  the  Justices  for  having 

committed  a  "malicious^'  injury.     Heidi  the  conviction  was  right  (the  Chitf 

Jttstice  diss.). 

This  was  an  application  by  rule  nisi  for  a  prohibition,  to  restrain  all 
further  proceedings  under  a  summary  conviction  of  the  appellant  by  the 
Singleton  Bench  for  wilfully  and  maliciously  destroying  a  fenca 

The  conviction  was  under  Sec.  23  of  Sir  Robert  PeeVa  Malicious 
Injuries  Act  (2).  The  appellant  and  others  had  been  in  the  habit  of 
using,  for  fourteen  years,  a  road  through  the  land  of  the  prosecutor,  to 
Maitland,  and  it  was  the  oMy  road  from  appellant's  farm  to  that  place. 
The  appellant's  use  of  it  was  under  the  authority  of  a  written  permis- 
sion without  any  limitation  as  to  time  which,  in  consequence  of  a  dispute 
between  the  parties  (appellant  having  impounded  some  of  the  cattle  of 
the  other),  was  withdrawn,  and  instead  of  a  ''  slip  pannel  "  as  heretofore, 
a  fence  was  placed  across  the  road.  Appellant  having  sought  to  pass, 
and  being  told  that  the  road  was  stopped  to  all  parties  and  especially  to 
him,  cut  down  the  fence.  For  this  he  was  sentenced  to  pay  a  fine  of 
five  shDlings.  It  was  held  by  the  Bench  that  the  word  "  maliciously  " 
in  this  clause  must  be  construed  to  mean  "  wantonly  "  and  "  recklessly  " 
as  there  could  be  no  malice,  in  the  ordinary  sense  of  the  term,  against  a 
chattel. 

Fauceit  moved  that  the  rule  be  made  absolute.  The  defendant  had 
not  acted  wantonly,  but  in  the  assertion  of  a  right. 

Darvally  contra. 

The  Chief  Justice  was  of  opinion  that  the  prohibition  ought  to  go. 
Looking  at  the  facts  that  this  was  the  only  road  to  Maitland,  from 
respondent's  place,  and  had  been  used  as  such  for  many  years ;  that 

(1)  The  Sydney  Morning  Herald,  Feb.  26  and  27,  1857.    Cited  5  S.C.R.  389. 

(2)  7  and  8  Geo.  IV,  c.  30. 
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respondent  had  had  a  written  permission  to  use  it  without  any  limit  as         1856. 

to  time,  and  that  the  refusal  to  continue  this  permission  was  only  given  ^x  parte 

upon  the  ground  that  there  had  been  a  quarrel  about  impounding  cattle,  Dutton. 

the  reasonable  conclusion  was,  that  respondent  believed  that  he  was  St^henCJ, 
asserting  a  right. 

Dickinson,  J.,  was  of  a  contrary  opinion.  The  respondent  having 
used  this  road  in  virtue  of  a  written  permission  only,  could  not  claim  to 
use  it  as  a  matter  of  right  He  had  had  notice  that  this  permission  was 
withdrawn,  and  that,  against  him,  especially,  the  fence  was  to  be  con- 
sidered as  a  barrier,  in  consequence  of  his  having  impounded  the  cattle 
of  the  person  who  owned  the  land  through  which  the  road  passed.  In 
cutting  down  the  fence  after  this  intimation,  the  respondent  must,  he 
thought,  be  held  to  have  acted  unlawfully  and  maliciously ;  consequently, 
the  rule  ought  to  be  discharged. 

Therry,  J.,  agreed  with  the  opinion  expressed  by  His  Honor,  Mr. 

Justice  Dickinson. 

RuU  discharged. 
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1856. 


Apra2Q, 
if  ay  1, 
May  3. 

Stephen  C.J. 
Dickimon  J. 

and 
Mff/ard  J. 


EDWARD  LORD  v.  THE  CITY  COMMISSIONERS.  (1) 

DARVALL  V.  the  same. 
MARY  LORD  v.  the  same. 

Croimt  Grant — Reservation  therein — Besumption  by  the  Crown — Riparian  owner — 
Oumerahip  of  stream  ad  medium  jUum  aqitce — Compensation  for  loss  of  toater — 
Water  Act,  17  Vic,  No,  35 — Volenti  non  Jit  injuria — Construction  of  Crown 
grants — Waiver  of  right  to  appeal  to  Privy  Council— Costs  of  Appeal, 

Certain  lands,  near  Botany  Bay,  were  granted  by  the  Crown  to  S.L.,  for 
valuable  consideration,  in  1823,  described  as  bounded  on  the  west  and  south-west 
sides  by  Botany  Bay,  a  creek,  and  Redmond's  Farm,  and  reserving  to  His  Majesty, 
inter  alia,  any  quantity  of  water  and  any  quantity  of  land,  not  exceeding  ten  acres, 
in  any  part  of  the  said  grant  as  might  be  required  for  public  purposes,  and  pro- 
viding that  the  working  of  any  water  mills  there  erected,  or  to  be  erected,  should 
not  be  interfered  with  by  such  reservation.  The  plaintiffs,  E.L.  and  D.,  sub- 
sequently  became  owners  of  parts  of  this  land. 

Shortly  after  the  grant  abovementioned  S.L.  obtained  a  conveyance  of  the 
adjoining  farm,  which  had  been  granted  to  one  Redmond  by  the  Crown  without 
any  such  reservation  as  above,  and  which  S.  L.  had  occupied  for  some  time  before 
his  own  grant  under  a  contract  of  sale  ;  part  of  this  was  devised  by  S.L.  to  M.L., 
one  of  the  plaintifiEs.  The  boundary  of  R.*s  grant  on  the  south  was  in  part 
described  as  the  creek  (referred  to  in  the  other  grant). 

Under  the  provisions  of  the  Wa^er  Act,  17  Vic,  No.  35,  the  Commissioners  for 
the  City  of  Sydney,  obtained  the  resumption  by  the  Crown  of  portions  of  the  said 
properties  of  the  plaintifib,  including  the  whole  of  the  creek  and  land  on  either 
bank. 

The  plaintiffs  recovered  from  the  defendants  the  value  of  the  land  resumed,  and 
damages  for  the  loss  of  motive  power  for  certain  water  mills  upon  the  said  creek, 
but  the  question  was  whether  they  were  entitled  to  compensation  for  the  loss  of 
water  for  other  purposes. 

Held,  the  reservation  clause  was  good  (and,  serrible,  even  if  bad  as  not  strictly 
either  a  reservation  or  an  exception,  it  would  be  valid  as  a  re-grant).  There  was 
no  uncertainty  as  to  quantity  therein,  as  the  number  of  mills  to  be  protected  clearly 
was  that  existing  at  the  time  of  appropriation,  and  the  amount  of  water  required 
was  a  mere  matter  of  calculation. 

{Per  MUford,  J.  The  right  of  user  in  S.L.  of  any  water  pluA  that  required  for 
his  miUs  was  similar  to  an  estate  at  will.) 

If  the  reservation  in  question  would  have  been  void  under  other  circumstances, 
by  reason  of  its  derogation  from  the  rights  of  ownership  in  the  grantee  or  repugnancy 
to  the  title  conveyed  by  the  grant,  yet  it  was  good  in  the  case  of  the  Crown,  by 
reason  of  the  prerogative  vested  in  the  Sovereign  for  the  protection  of  his  subjects. 

(1)  The  Sydney  Morning  Herald,  Feb.  28,  March  4  and  6,  April  28,  May  2  and 
6,  Sept.  2  and  4,  Dec.  30,  1856 ;  May  6,  June  25,  1859;  also  7  N.S. W.,  L.R.  Eq., 
10.  and  12  Moo.  P.C.  473.  Cited  3  S.C.R.,  60  ;  4  S.C.R.,  181 ;  3  N.S.W.L.R., 
408;  7  N.S. W.L.R.  Eq.,  5;  10N.S.W.L.R.  Eq.,  178;  12  N.S.W.L.R.,  310. 
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The  grant  to  Redmond  having  stated  his  land  to  be  bounded  by  the  creek,  M.L.  1856. 

had  no  right  to  the  land  over  which  the  creek  flowed  ad  medium  filum  aquoR,  or 


__^ —  __  — _. —     — — „ —  —  ..^ J" — --w^»-^^,  ^-. 

any  riparian  right  to  use  the  water.     Nor  was  M.L.  entitled  to  compensation  for         •L'ORD 
the  defendants*  disturbance  of  the  water  flowing  over  her  land,  for  though  there  Q^^y^  Commis- 
was  no  reservation  of  water  in  Redmond's  grant,  yet,  claiming  from  S.L.,  who      signers. 
accepted  the  grant  of  the  land  above  with  the  reservation,  which  could  not  be 
exercised  without  disturbance  of  the  water  below,  she  was  bound  thereby.     The 
maxim  volenti  nonfit  injuria  would  have  applied  to  S.L.  if  the  Commissioners  had 
exercised  their  powers  while  he  possessed  the  properties. 

The  plaintifls  therefore  were  only  entitled  to  compensation  for  loss  of  motive 
power  to  such  miUs  as  were  erected  upon  the  land  granted  to  S.L. 

Held  (on  appeal  to  the  Privy  Council^  in  the  case  of  Mary  Lord),  upon  a  question 
of  the  meaning  of  words,  the  same  rules  apply  whether  the  subject-matter  be  a 
grant  from  the  Crown  or  a  subject,  and  the  plaintiff  was  therefore  entitled  to  the 
land  ad  medium Jilum.  S.L.  would  have  been  entitled  to  compensation  in  respect 
of  Redmcnd^a  grant ;  for  the  Crown  could  not  grant  any  property  in  the  water  to 
S.L.y  nor  he  to  the  Crown,  and  the  effect  of  the  reservation  in  his  grant  was  only 
that  he  waived  his  own  rights  as  riparian  owner  in  respect  of  the  land  conveyed 
by  the  said  grant.     (Judgment  below  reversed,  'with  costs.) 

Held,  by  the  Pull  Court, 

Where  a  plaintiff,  who  had  obtained  a  verdict  for  damages,  of  which  part  were 
assessed  absolutely,  and  part  conditionally  on  the  opinion  of  the  Full  Court,  after- 
wards  entered  up  judgment  and  issued  execution  as  to  the  former  amount, 
this  was  not  such  a  waiver  as  to  deprive  him  of  the  right  to  appeal  to  the  Privy 
Council  against  the  Court's  disallowance  of  the  latter  amount. 

The  Court  lias  no  authority  to  supplement  the  amount  of  costs  allowed  by  the 
taxing  officer  of  the  Privy  Council,  by  other  necessary  costs  preceding  and  following 
the  appeal. 

These  were  three  actions  by  proprietors  of  land  at  Botany  which  had 
been  resumed  by  the  Crown  under  the  provisions  of  the  Sydney  Water 
Act  (2),  and  included  within  the  reserve  for  the  supply  of  the  city  with 
water.  The  lands  thus  resumed  being  vested  in  the  Commissioners  of 
the  city.  These  suits  were  brought  under  the  provisions  of  the  before- 
mentioned  Act  to  determine  the  amount  of  compensation  to  be  paid  to 
the  several  claimants.  There  were  four  such  actions,  of  which  three 
had  been  tried.  In  each  of  these  questions  were  reserved  for  the 
decision  of  the  Court  in  Banco.  As  the  several  points  raised  and  dis- 
cussed in  these  cases  had  all  a  relationship  with  each  other,  their  Honors 
determined  upon  hearing  the  argaments  in  all  before  deciding  upon  any. 
The  argument  had  been  heard  on  various  days  during  the  present  term, 
and  was  now  concluded. 

The  various    plaintiffs  were    represented    by   Messrs.   Broadhurat 
Lutuyyche,  and  Stephen ;  and  the  defendants  by  the  Solicitor-General 
and  Mr.  Wise, 

(2)  17  Vic,  No.  35. 
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1856.  The  qaantity  of  land  taken  up  for  the  purposes  of  the  water  reserve 

Lord        "wbtg  75  acres  2  roods  and  8  perches.      For  12  acres  of  land,  with 

--      X'  certain  buildin/^s  thereon,  Mr.  J,  B,  Darvall  claimed  £10,000  and  ob- 

CrrrCoMMis-  **  '  ' 

stONKRs.  tained  a  verdict  for  £3,200,  with  £800  assessed  as  contingent  damages, 
and  to  be  added  to  the  foregoing  amount,  provided  the  Court  should 
think  that  the  reservation  in  the  original  grant  (relied  upon  by  the 
defendants,  and  hereafter  referred  to,  was  not  sustainable).  For  11 
acres,  with  a  mill,  buildings,  and  "  water  privileges,"  Mr.  Edward  Lord 
claimed  £30,000,  and  obtained  a  verdict  for  £11,000  with  an  assess- 
ment of  £4,000  additional  as  contingent  damages  provided  the  Coart 
should  think  he  had  a  right  to  use  the  water  for  wool-washing,  or  for 
any  other  purposes  than  those  of  the  mill.  For  31^  acres,  with  a  mill, 
a  dwelling  house,  some  outbuildings,  and  water  privileges,  Mra  Mary 
Zaref  claimed  £30,000,  and  obtained  a  verdict  for  £11,460  with  an 
assessment  of  contingent  damages  at  £7,200  more,  provided  it  should 
be  held  by  the  full  Court  that  the  plaintij6f  was  entitled  to  the  undis- 
.  turbed  use  of  the  water.  The  first  mentioned  sum  of  £11,460  was  dis- 
tributed thus — for  the  value  of  the  land,  £4,669  ;  for  that  of  the  buildings 
and  mill,  £3,600  ;  for  all  that  would  be  left  of  the  water  after  so  much 
as  had  been  taken  as  would  be  required  for  the  supply  of  the  city,  £3,000. 

The  evidence  as  to  value  had  in  all  these  cases  been  very  voluminous 
and  conflicting,  and  while,  on  the  one  hand,  there  were  motions  to 
increase  the  findings  by  the  sums  contingently  assessed ;  it  was  con- 
tended, on  the  other,  that  the  awards  made  by  the  juries  in  the  shape 
of  actual  damages,  even,  were  excessive.  But  as  each  jury  besides 
having  the  evidence  of  value  before  it,  had  had  the  advantage  of  viewing 
the  locus  in  quo,  it  was  rather  urged  that  they  had  been  guided  in  their 
assessment  by  erroneous  principles  than  that  they  were  wrong  in  their 
figures,  as,  for  instance,  that  they  had  awarded  compensation  not  only 
for  land,  but  for  the  water  which  lay  upon  it,  when  it  was  only  by  drain- 
ing off  the  latter  that  the  former  could  be  made  fully  available.  Also 
that  they  estimated  the  value  of  water  for  wool-washing  and  for  mill 
purposes  together,  whereas  it  could  not,  according  to  the  balance  of 
evidence,  be  used  by  one  enterprise  without  abandoning  the  other. 

The  lands  of  Messrs.  Dai^vall  and  Edward  Lord  were  parts  of  an 
original  grant  of  600  acres  to  the  late  Simeon  Lord,  from  Governor 
Brisbane,  wherein,  in  addition  to  the  ordinary  reservation  for  roads,  &c., 
there  was  a  reservation  of  a  right  to  take  any  quantity  of  water  for 
public  purposes,  provided  that  the  working  of  any  water-mills  then 
erected  or  to  be  erected  was  not  interfered  with.     A  principal  question 
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now  raised  for  determination  hj  the  Jadges  was  as  to  whether  this  18Sd. 
reservation  was  maintainable  or  was  bad  for  uncertainty.  The  lands  of  Lord 
Mrs.  Mary  Lord  were  part  of  a  grant  to  one  Rednian  (3)  which  had  been  ^  *• 
made  prior  to  Lord^s  grant,  and  in  which  there  was  no  reservation  of  sionxss. 
the  nature  alluded  to.  But  the  lands  thus  granted  to  Redman  had 
passed  into  possession  of  Simeon  Lord^  and  were  in  his  possession  at  thd 
time  that  he  accepted  his  own  grant  vnth  the  reservation.  A  question, 
therefore,  arose  out  of  this  fact,  as  to  whether  Lord  (and,  of  consequence, 
his  widow  and  representative)  could  legally  complain  of  any  injury  which 
his  first  estate  might  sustain  in  the  exercise  of  a  clear  and  unquestionable 
right  which  he  had  conceded  on  the  acceptance  of  his  second  property. 
There  were  questions  also  as  to  the  nature  and  extent  of  the  water 
privileges  belonging  to  these  several  claimants.  The  lands  were  to  a 
great  extent  swampy,  but  the  great  body  of  water  which  passed  through 
these  lands  to  the  sea  was  confined  in  a  channel  forming  a  stream  of 
some  magnitude.  This  stream  was  the  boundary  of  Mr.  DarvaUVs  and 
Mrs.  Mary  Lord^a  land,  who  claimed  all  the  rights  of  riparian  proprietors 
in  respect  of  it,  i.«.,  to  use  its  water  for  any  and  every  purpose,  manu- 
facturing or  otherwise,  not  militating  against  the  exercise  of  correspond- 
ing rights  by  other  proprietors  of  land  on  its  banks.  But  it  had  been 
ruled,  on  the  trial  of  Mrs.  Lord^a  case,  by  Mr.  Justice  Dickinson^  that 
where  the  bank  of  a  stream  formed  a  boundary  line  of  land  granted,  no 
right  to  the  use  of  the  waters  was  given.  The  correctness  of  this  ruling 
was  maintained  on  one  hand,  and  disputed  on  the  other.  There  were 
many  minor  and  collateral  questions,  all  more  or  less  dependant  upon 
the  validity  or  invalidity  of  the  reservation  (or  exception)  in  LorcPs 
grant ;  the  rights  of  the  Crown  under  it,  if  valid,  and  the  point  oa  to 
whether  the  rights  of  riparian  proprietorship  were  given  in  cases  where 
the  grant  was  of  land  to  the  bank  of  a  stream,  the  stream  itself  forming 

a  boundary. 

Cur.  adv.  vulL 

In  the  case  of  Edtoard  Lord  v.  TJie  City  Commissioners,  judgment 
was  delivered,  April  26,  by — 

The  CniEF  Justice.  The  question  for  decision  in  this  case  is,  the 
extent  of  compensation  to  which  the  plaintiff  is  entitled,  for  certain  land 
taken  possession  of  by  the  defendants,  with  a  manufactory  and  other 
buildings  thereon,  under  the  authority  of  the  Act  of  1853,  passed  for 
enabling  the  Commissioners  to  obtain  a  copious  supply  of  water  for  the 
use  of  the  city. 

(3)  Referred  to  as  Bedmond  in  the  various  judgments. 
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1856.  By  sections  4  and  5  of  that  Act,  the  defendants  are  empowered  to 

jjotiD       ^^6  A^^  use  all  the  waters  arising  from,  or  flowing  from  or  into,  the 
p      ^'  stream  flowing  through  the  Crown  lands  known  as  the  Water  Reserve, 

SIGNERS,  or  so  much  as  may  be  necessary  for  the  purposes  of  that  supply  ;  and  to 
St^JienCJ,  take  possession  of  the  whole  of  the  stream,  and  its  tributaries  and 
sources,  and  also  sach  parts  of  the  alienated  lands  adjacent,  as  may  be 
expedient  to  carry  the  objects  of  the  Act  into  eflect ;  all  which  lands 
and  waters  are  thereupon  for  ever  to  become  vested  in  Her  Majesty. 
Then,  by  s.  15,  the  persons  whose  lands  shall  be  taken  are  to  receive 
''  reasonable  compensation  "  for  their  loss,  to  be  assessed  by  a  jury ;  pro- 
vided that,  in  fixing  the  amount  of  such  compensation,  '*  reference  shall 
be  had  to  any  reservation  contained  in  the  Grants,"  by  which  the  Crown 
alienated  those  lands. 

The  land  taken  possession  of,  in  respect  of  which  or  the  waters 
flowing  in  it,  the  question  in  the  present  case  arises,  is  part  of  a  tract 
granted  to  Simeon  Lardy  the  plaintiff"'s  father,  in  the  year  1823 ;  and  the 
stream,  the  waters  of  which  are  in  controversy,  flows  through  that 
portion  (the  whole  of  which,  when  taken,  was  the  plaintiff's)  down  to  a 
certain  point,  where  the  stream  turns,  nearly  at  a  right  angle,  and 
thence  bounds  Sinieon  Lord^s  land  to  the  waters  of  Botany  Bay.  In  its 
course  through  the  plaintiff^s  portion  the  stream  has  been  made  available 
as  the  motive  power  of  machinery  applied  to  manufacturing  purposes  ; 
and  he  claims  a  right  to  use  the  water  also  for  other  industrial  pursuits, 
such,  for  example,  as  wool-washickg,  for  which  the  situation  affords  great 
facilities. 

The  entire  tract  is  described,  in  the  grant  to  Simeon  Lord,  so  as 
unquestionably  to  include  the  bed  of  the  stream  and  land  on  hoUi  sides  of 
ity  to  the  point  above-mentioned,  below  which  the  stream  separates  the 
property  from  a  farm  granted  long  previously  to  JSdtoard  Redmond ;  the 
boundary  described,  on  the  West  and  South-west  sides,  being  "  Botany 
Bay,  a  creek,  and  Hedmond's  farm  -"  and  then  follows  this  clause, 
"  Saving  and  reserving  to  His  Majesty  and  his  Successors,  such  timber 
as  may  be  growing  upon  the  land,  which  may  be  deemed  fit  for  Naval 
purposes ;  also  such  parts  of  the  said  land,  as  shall  be  required  by  the 
proper  officer  for  a  highway  or  highways ;  and  further,  any  quantity  of 
watevy  and  any  quantity  of  land  not  exceeding  ten  acres,  in  any  part  of 
the  said  grant  as  {sic)  may  be  required  for  public  purposes ;  provided 
always  that  such  water  or  land,  so  required,  shall  not  interfere  with^  or 
in  any  manner  injure,  or  prevent  the  due  working  of,  the  vxUer  mills 
erected  (or  to  be  erected)  on  the  lands  and  watercourses  hereby  granted  ; 
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and  to  build,  within  the  term  of  five  years,  a  water  mill  of  a  twelve-        1856. 
horse  power."    There  is  a  subsequent  clause,  reserving  a  quit-rent  to  the       Loim^ 
Crown  of  12  shillings  per  annum  ;  and  another,  requiring  the  grantee  to  ^^  J^- 
feed,  clothe,  and  employ  on  the  land  six  convicts  to  be  assigned  to  him,      sionebs. 
under  the  penalty  of  forfeiture  of  the  land.  Stephen  C.J. 

The  defendants  admitted  at  the  trial  that  the  plaintiff  was  entitled  to 
compensation  notwithstanding  the  clause  reserving,  or  intended  to 
reserve,  the  water,  for  the  loss  of  so  much  of  that  water  as  was  necessary 
for  the  due  working  of  his  manufactory ;  which  it  was  conceded  was  pro- 
tected as  a  vxUer  mill,  by  the  terms  of  that  same  clause.  And  the  jury 
have,  in  fact,  assessed  compensation  accordingly  for  the  loss  of  the 
machinery,  the  other  buildings,  and  the  land.  But,  in  respect  of  the  use 
of  the  water  for  wool-washing^  or  any  other  such  purpose,  they  were 
instructed  to  assess,  and  they  have  assessed,  the  compensation  con- 
tingently only  j  subject  to  the  opinion  of  the  Court,  whether  under  the 
provisions  contained  in  the  grant,  or  having  regard  to  those  in  the  15th 
section  of  the  Act,  the  plaintiff  is  in  point  of  law  entitled  to  such  further 
compensation.  The  Jury  estimated  his  loss,  over  and  above  that  of  the 
motive  power,  at  X4,000 ;  and  he  has  moved,  accordingly,  to  increase 
the  amount  of  the  verdict  by  that  sum. 

No  question  was  made  as  to  the  necessity  or  expediency  of  the  act  of 
tbe  Commissioners,  in  taking  possession  of  the  bed  of  the  stream  and  the 
land  adjoining.  But  it  was  contended  that  the  clause  in  the  grant 
seeking  or  assuming  to  except  the  water,  flowing  as  it  did  on  and 
through  the  land,  was  wholly  inoperative  and  void. 

The  clause,  it  was  maintained,  could  not  be  regarded  as  either  an 
exception  or  a  reservation.  It  did  not  profess  to  except  land;  and  a 
reservation  of  water,  a  thing  fleeting  in  its  nature,  and  not  as  such 
susceptible  of  appropriation,  could  only  be  taken  to  mean  the  reserva- 
tion of  a  fisliery  therein.  If,  on  the  other  hand,  the  clause  was  intended 
to  give  a  right  to  take  water,  it  was  bad  for  uncertainty.  Such  an  inten- 
tion, it  was  said,  in  any  event,  could  only  be  effected  by  apt  words, 
which  here  were  wanting.  The  same  rules  prevailed,  it  was  insisted,  in 
the  construction  and  operation  of  Crown  grants,  as  of  ordinary  convey- 
ances, in  every  case  where,  as  here,  there  was  a  valuable  consideration 
for  the  conveyance.  And,  with  regard  to  the  enactment  (on  which  the 
Crown  Officers  relied,  as  clearly  referring  to  a  cltfUse  of  this  kind),  thai 
could  not  alter  the  question  ;  for  the  Legislature,  when  it  spoke  of  "  reser- 
vations "  in  a  legal  document,  must  be  understood  to  have  used  the  term 
in  its  proper  and  efficacious  sense  exclusively. 
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1856.  Some  other  cases,  in  which  the  same  or  similar  questions  arise,  having 

Lord  been  argued  (or  standing  for  argument)  during  the  same  Term,  or  sabse- 
Cepy  Commts-  ^^ontly,  we  thought  it  desirable  to  dispose  of  the  whole  consecutively ; 
sioNEBs.  and  in  one  of  them  the  authorities  cited  on  either  side  will  be  ennmer- 
Stephen  G.J.  ated.  They  have  been  fully  considered  by  us ;  and  the  following,  as  to 
the  present  matter,  is  the  result.  We  will  assume  that  the  proviso  in 
s.  15  of  the  Water  Act  does  not  affect  the  case,  for  the  reason  suggested 
on  the  argument  The  only  question  then  will  be  (on  that  assumption) 
the  effect  of  the  reservation,  or  clause  intended  and  said  so  to  operate, 
in  the  Grant  And,  as  to  this,  it  is  no  matter  of  riparian  rights  merely; 
for  the  entire  bed  of  the  stream,  as  has  been  already  observed,  passes 
over,  and  is  on  each  side  bounded  by,  the  plaintiff's  own  land.  For  the 
purposes  of  the  action,  however,  the  distinction  is  unimportant.  In  no 
event  can  a  proprietor  use  water,  flowing  past  or  over  his  land  to  ihe 
injury  of  another  proprietor,  below  or  above  him  ;  for  all  have  equally  a 
right  to  its  use,  or  to  so  much  as  is  not  required  for  the  necessary  pur- 
poses of  the  first  taker.  But,  if  unrestrained  by  any  such  matter  as  that 
now  in  question,  every  proprietor  of  land  has  the  right  to  use  water,  so 
flowing,  subject  to  no  other  limitation. 

Is  the  restrictive  clause  in  this  case,  then,  effectual  to  bar  or  curtail 
that  right  ?  It  is  said  that  it  is  not  and  that,  if  the  clause  be  bad,  as 
being  neither  an  exception  nor  a  reservaiion^  it  cannot  operate  as  a  re- 
grant  by  Lord  of  the  water,  or  of  a  right  to  take  it,  because  the  grant 
to  him  from  the  Crown  was  a  deed-poll,  to  which  the  grantee  is  in  strict- 
ness no  party.  If  the  question  was  to  depend  on  this  alone  we  are  dis- 
posed to  think  that  such  a  right,  notwithstanding  the  form  of  the  instru- 
ment, might  be  considered  as  regranted,  on  the  simple  principle  that  a 
person  taking  an  interest  under  a  deed  must,  whatever  its  form,  give 
effect  to  the  conditions  (if  not  in  themselves  illegal,  or  absolutely  incon- 
sistent with  the  gift  itself)  on  which  that  interest  was  conveyed.  See 
the  note  to  Shep.  Touch  (AiJierly^s  Ed.\  p.  53.  But  we  are  all  of  opinion, 
that  the  clause  is  good  as  a  reservation  of  a  right  to  the  Crown,  for 
public  purposes,  to  go  on  the  land  granted,  and  there  to  take  at  any  time 
the  water,  except  so  much  as  should  be  necessary  for  the  water-mills,  then 
on  the  land,  or  so  much  of  that  water,  as  any  public  purpose  might  then 
require. 

If  the  clause,  whereby  the  Crown  retained  to  itself  this  right,  be  not 
strictly  a  "reservation,"  it  will  not,  for  that  reason  merely,  fail  to 
operate.  Lord  Coke  says,  speaking  of  the  word  reserve, — "  And  some- 
times it  Iiath  the  force  of  saving  or  excepting  ;  bo  as  sometimes  it  serveth 
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to  reserve  a  new  thing,  Damely,  a  rent,  and  sometimes  to  except  part  of        1856. 

the  thing  in  eaae^     Go.  LiL  143a.     But  here,  there  was  nothing  granted        Lobb 

but  land  ;  and  no  part  of  the  land  was  excepted.     The  stream  was  not  ^      ^■ 

City  Codimis* 
granted,  nor  could  it  have  been  granted.     A  qualified  right  in  Lord  to      siohsb&] 

take  it,  as  proprietor  of  the  soil,  passed  with  the  grant ;  but  the  water  Stephen  C.J. 
itself,  specifically,  arising  from  sources  beyond  the  land,  and  passing 
thence  in  continual  flow  to  the  ocean,  was  not  susceptible  of  grant,  and, 
therefore,  could  not  be  the  subject  of  an  exemption.  The  clause,  conse- 
quently, simply  restricted  the  grantee's  right  to  its  use  ;  and  retained  a 
right  in  the  Crown,  for  the  public  benefit  to  come  and  take  that  water, 
or  the  surplus  after  supplying  his  mills,  to  any  extent  required  by  the 
exigencies  of  the  public. 

The  only  real  difiiculty  in  the  case,  as  it  appears  to  us  (if  a  difficulty ), 
is  the  apparent  uncertainty  of  the  reservation  as  to  quantity.  Not  in 
respect  of  that  which  may  be  wanted  for  the  public,  but  of  that  which 
might  be  necessary  for  an  unspecified  and  unrestricted  number  of  mills. 
For  the  Crown's  right  is  limited  to  such  water,  as  may  not  be  required 
for  mills,  erected  or  to  be  erected.  But  the  futurity  thus  spoken  of,  it 
is  clear,  was  the  futurity  of  thai  date  only,  not  the  futurity  of  all  time 
hereafter.  The  object  plainly  was,  to  protect  actual,  not  problematical 
erections,  to  secure  the  proprietor  from  loss,  in  respect  of  mills  which 
should  be  erected  by  him,  q/ler  the  grant,  but  before  the  time  of  attempted 
appropriation.  And  such,  we  think,  is  the  true  construction  of  the 
instrument,  for  on  no  other  could  the  clause  have  effect  at  all,  and  no 
other  would  be  consistent  with  reason.  It  manifestly  could  not  be  ascer- 
tained, at  any  given  time,  when  the  right  of  appropriation  was  sought 
to  be  exercised,  how  much  water  might  be  required  for  an  unknown 
number  of  mills,  to  be  erected  at  some  possible  time  then  coming.  But 
the  calculation,  restricted  to  those  erected  at  or  after  the  date  of  the 
grant,  would  be  perfectly  practicable. 

An  uncertainty  was  supposed  to  exist,  in  an  equal  degree,  in  respect 
of  the  quantity  which  might  be  required  for  public  purposes.  By  the 
express  terms  of  the  clause,  the  Crown  can  take  no  more.  But,  if  the 
expression  ''  required  "  be  construed  as  equivalent  to  requisite,  or  as  of 
the  same  meaning  in  efifect  with  reasonably  required,  the  quantity  may 
be  ascertained  by  evidence.  The  particular  purposes  being  stated  (and 
assuming  them  to  be  public,  in  the  proper  sense  of  the  word),  the  ques- 
tion whether  the  then  existing  surplus  water  was  so  required,  or  in  point 
of  fact  requisite  for  their  accomplishment,  would  be  matter  of  no  very 
difficuU  calculation.  It  was  conceded  by  the  plaintiff,  however,  or  he 
did  not  dispute  the  fact,  that  all  the  sarplus  water,  all  the  water,  indeed, 


020  SUPREME   COURT   CASES, 

1856.        of  the  stream,  was  really  wanted,  and  was  necessary,  for  public  purposes. 

Lo^        ^®  need  not  inquire,  therefore,  either  what  is  the  meaning  of  the  word 

^.     ^'  required,  as  used  in  this  very  badly  expressed  document,  or  whether  the 

C/ITY  OOMMIS'  ^        ^  , 

siONBBs.      Crown  could  or  not,  by  its  officers,  authoritatively  determme  what  teas 
Stephen  C.J.  required. 

Mr.  Justice  MUford  is  of  opinion,  however,  that  no  evidence  would  in 
any  event  have  been  neces.sary,  to  show  the  expediency  or  propriety  of 
the  appropriation ;  but  that  the  reservation  was  one,  in  effect,  of  all  the 
surplus  water ;  to  be  taken  as  the  Crown,  by  its  Officers,  might  at  any 
time  think  proper.  His  Honor  conceives,  that,  as  the  Crown  can  have 
no  personal  or  private  purposes,  a  reservation  for  "  public  "  purposes 
amounts  to  a  reservation  absolute,  and  without  limit.  Tlie  number  and 
kind  of  purposes  being  undefined,  it  appears  to  him  that  no  authority 
but  that  of  the  Crown,  on  behalf  of  the  public,  could  determine  the 
quantity  required,  and  that  the  right  of  user  in  Lord,  of  any  water  plus 
the  quantity  necessary  for  his  mills,  was  so  uncertain  in  duration  and 
extent,  as  to  be,  like  an  estate  at  will,  of  no  appreciable  value. 

We  are  all  of  opinion,  that,  if  the  reservation  in  question  would  have 
been  void,  in  the  case  of  a  subject  grantor,  or  as  between  subject  and 
subject  (by  reason  not  of  its  supposed  uncertainty,  but  of  its  derogation 
from  the  rights  of  ownership,  in  the  grantee,  or  its  repugnancy  to  the 
title  conveyed  by  the  grant),  yet  such  a  reservation  is  good,  in  the  case 
of  the  Crown.  On  behalf  of  his  subjects,  and  for  their  benefit,  the 
Sovereign  has  certain  prerogatives  vested  in  him  ;  of  which  one  has  here 
been  used  for  their  protection,  and  we  can  perceive  neither  injustice,  nor 
hardship,  in  its  exercisa  His  Majesty  granted  a  tract  of  land,  through 
which  a  stream  flowed ;  and  the  grantee  is  encouraged  (in  fact  is 
enjoined)  to  erect  mills  along  its  course.  From  these,  whensoever  it 
may  become  expedient,  in  order  to  provide  for  the  necessities  of  perhaps 
a  mighty  city,  to  appropriate  the  remaining  waters  of  that  stream,  the 
terms  of  bis  title  deed  prevent  any  diversion  to  his  injury.  But  all  the 
residue,  the  Crown,  representing  in  this  respect  the  State,  retains  the 
right  to  come  and  use,  as  the  public  interest  may  require.  The  power 
to  make  such  a  reservation,  for  such  purposes,  notwithstanding  its 
partial  inconsistency  with  rights  previously  given,  must,  in  the  very 
nature  of  things,  as  we  conceive,  reside  in  the  Crown.  The  King  can 
grant  a  manor,  reserving  divers  of  its  incidents.  He  may  grant  land  in 
fee,  and  yet  restrain  the  grantee  from  alienating  it.  Bro,  Ah,  Frerog, 
pL  102.  Yirk.  Ab,  Prerog,  O.  c.  2.  Such  restrictions,  however,  in  the 
case  of  a  subject  grantor,  would  be  void.  The  reservation  in  dispute 
here,  we  think  it  clear,  is  less  exceptionable  than  either  of  these. 
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The  opinions  thas  expressed,  as  to  the  validity  of  the  reservation)  in        1856. 
point  of  law,  render  it  unnecessary  for  us  to  consider  the  effect  of  the        Jjobd 
proviso,  in  s.  16  of  the  Act  of  Council.     It  is  a  question,  moreover,  on  ^^  ^* 
which  we  are  at  present  not  agreed.     If  we  were  to  construe  that  pro-     sionebs. 
viso,  in  the  popular  sense  of  the  words,  there  could  be  no  room  for  Stephen  C,  J, 
doubt.     But  whether,  strictly  construed,  the  term  "  reservation  "  there 
used  is  to  be  taken  in  its  technical  sense,  is  a  matter  less  obvious,  and 
we  are  not  now  called  on  to  decide  it. 

The  verdict  will  remain  at  the  amount  absolutely  assessed  ;  and  the 
motion  for  increasing  it,  by  adding  the  sum  assessed  contingently,  is 
consequently  refused. 

In  the  case  of  Darvall  v,  ths  City  Gommissionera,  judgment  was 
delivered.  May  1,  by — 

The  Chief  Justice.  This  is  another  of  the  cases,  the  first  tried,  in 
point  of  time,  in  which  the  question  for  decision  is  the  extent  of  com- 
pensation to  be  awarded  under  s.  15  of  the  Sydney  Water  Act ;  and  the 
claim  arises,  in  respect  of  12  acres  of  land  taken  possession  of  by  the 
defendants,  for  the  purpose  specified  in  that  Act  The  12  acres,  so 
taken  possession  of,  form  the  lower  portion  (next  to  Botany  Bay)  of  the 
farm  granted  to  Simeon  Lord,  the  boundaries  of  which  are  stated,  in  the 
judgment  delivered  by  us  last  Saturday.  The  land  lies  near  the  mouth 
of  the  stream,  the  waters  of  which  are  in  controversy  ;  and  no  part  of 
the  stream  apparently  flows  (unless  over  its  banks)  upon  the  land,  as  it 
does  higher  up  in  its  course,  on  other  portions  of  the  farm.  The 
plaintiff's  boundary,  on  the  side  next  or  near  the  stream,  is  (as  described 
in  the  grant)  the  Bay,  a  creek,  and  Redmond^ 8  farm. 

As  explained  by  us  in  Edward  LonCs  case,  all  of  Simeon^s  land  below 
a  certain  point,  to  the  point  of  termination  at  the  sea,  is  separated  in 
fact  from  EedmoruTs  land  by  the  stream.  The  plaintiff's  portion  is  below 
the  first  mentioned  point,  And  therefore,  apparently,  throv^hout  bounded 
(westward)  by  the  stream.  But,  according  to  Lord^s  grant,  not  the 
creek  or  stream  only,  but  such  creek  and  Redmond's  farm  are  the  boun- 
daries.  So  that,  according  to  this,  wherever  Redmond's  boundary  was, 
on  the  western  side,  the  same  formed  equally  Simeon  Lord^s. 

Now,  by  referring  to  RedmoncTs  grant,  which  was  put  in  evidence 
{dated  in  January,  1810,  long  before  the  grant  to  Lord),  we  find  that 
his  land  is  described  as  being  bounded,  at  the  lower  portion,  by  Botany 
Bay  and  the  creek.     So  that,  assuming  this  to  be  the  present  stream, 
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I860.        Bedmond^a  boundary  there  was  its  nearest  bank.     If  so,  since  LordJs 

Lojyj        boundary  was,  at  one  portion  of  his  farm,  to  extend  up  to  BednwrKTsy 

J?*  the  former,  at  that  portion,  extended  to  the  same  bank.     Simeon  Lardy 

City  Commis-   ,^  ,  .        ^,.«         ,,  .,         v  i»ij 

aioHEBfl.      therefore,  at  that  portion  of  his  farm  (wherever  it  was),  owned  tne  oea 

^ephen  C.J.  ^  ^^  air  earn,  because,  without  itj  his  land  would  not  theiB  be  bounded 

by  that  bank. 

There  was  nothing  to  show,  however,  that  the  plaintiff's  land  formed 
part  of  that  particular  portion,  that,  in  other  words,  the  land  for  which 
he  claimed  compensation  was  bounded,  not  by  ike  creek  but  by  Redmond, 
On  the  contrary,  as  it  appeared  by  the  plan,  some  of  Simeon  Lord*8 
farm  was  not  bounded,  or  watered,  by  any  stream ;  and,  from  the  shape 
of  the  entire  tract,  as  granted,  it  might  be  truly  described  as  being 
(with  respect  to  part)  bounded  on  the  west  and  south-west  by  a  creeky 
and  on  the  same  sides  (with  respect  to  other  part)  by  Redmonds  farrOy 
at  spots  not  touched  by  that  creek.  But  the  plaintiff's  land  lies  in  every 
part,  adjacent  to  the  creek  ;  and  the  fact  is,  that  he  claimed  no  part  of 
the  bed  of  the  stream  at  the  trial,  but  only  as  the  proprietor  of  land, 
bounded  by  the  stream.  We  have  no  reason  to  suppose,  indeed,  that 
the  plaintiff  claims  more  now.  The  point,  however,  was  one  which  we 
have  unavoidably  been  led  to  consider. 

* 

Some  question  was  made  whether  the  plaintiff  could  substantiate  a 
claim,  in  respect  of  this  stream,  co-extensive  with  Simeon  Lord's,  For, 
as  it  appeared,  the  former  purchased  the  12  acres  by  a  description 
which  would  certainly  exclude  the  bed  of  the  stream,  and  might  perhaps 
not  even  give  the  land  up  to  its  edge.  Bat  this  was  not  clearly  shown  ; 
and  the  plaintiff's  claim  to  be  considered  a  riparian  owner,  we  conceive, 
must  be  taken  to  have  been  established.  What  right  such  an  owner 
has,  however,  under  a  title  extending  no  farther  than  to  the  bank  of  a 
stream,  and  not  ad  medium  Jilum  aquae^  we  have  yet  to  examine. 

Over  and  above  the  right  to  use  flowing  water,  in  the  stream,  the 
plaintiff  claimed  a  property  in,  or  to  be  compensated  in  respect  of,  large 
quantities  of  water,  resting  on  his  land  ;  and  arising  (as  it  would  seem, 
for  the  evidence  on  the  point  was  not  very  distinct),  from  the  percolation 
or  overflowing  of  water  at  different  times  from  the  stream.  The  natural 
flow  of  the  water,  from  all  parts  of  the  land,  was  into  the  sea.  A  dam, 
or  large  embankment^  however,  had  been  constructed,  for  some  purpose 
(apparently)  connected  with  a  water-mill  below ;  and  the  effect  of  this 
had  been,  if  not  materially  to  change  the  course  of  the  stream,  to  detain 
the  waters  in  the  soil,  and  occasionally  induce  overflowings  on  it 
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The  plaintiff  owned  no  water-mill ;  so  that  the  Crown's  reservation,         1856. 


contained  in  Lords  grant,  applied  to  him,  if  in  force  at  all,  without        Lord 
qualification.      He  had,  however,  certain  manufactories,  and  various  j!|* 

buildings  on  the  land.  sionsbs. 

The  jury  were  told  by  me,  equally  in  respect  of  the  water  on  the  Siephea  O.J. 
land,  as  of  the  water  in  the  stream,  to  give  the  plaintiff  compensation 
ahsolutelt/y  for  the  loss  of  so  much  thereof  as  might  be,  at  any  time, 
reasonably  required  by  residents  on  the  land,  for  domestic  and  other 
necessary  purposes ;  but,  in  respect  of  the  surplus  (that  is  to  say,  all 
water  beyond  the  quantity  so  required),  and  any  profit  to  be  made  by 
its  use,  for  manufacturing  or  trading  purposes,  to  assess  the  compensa- 
tion contingently  only,  subject  to  the  opinion  of  the  Court,  as  to  the 
validity  of  the  reservation  in  LorcCa  grant,  of  a  right  in  the  Crown  to 
take  the  water.  A  sum  of  J&800  was  assessed,  accordingly,  subject  to 
our  decision  on  that  question. 

The  plaintiff  moved,  thereafter,  to  increase  the  amount  of  compen- 
sation by  that  sum ;  when  the  following  cases  and  authorities  were 
cited — Shep.  Touch,,  77  and  80 ;  Co.,  Lit,,  47a,  and  4b ;  1  Steph,  Com., 
162,  and  572  ;  Durham  Railway  v.  Walker  (4),  Wickhamv.  Havokerib), 
3  Rentes  Comm.,  439  ;  Dickinson  v.  Grand  Junction  Canal  (6),  Emhrey 
V.  Owen  (7)  ;  Burt.  Comp.,  175  ;  Doe  v.  Lock  (8) ;  Priddle  and  Napper^s 
Case  (9)  ;  Ch.  Prerog.,  388  ;  and  the  cases  in  Ydv.,  143 ;  Hohert,  108  ; 
Moots,  R.,  870 ;  and  24  Law  Jou/r.  Q.  £.,  157.  It  is  unnecessary  to 
recapitulate,  however,  the  arguments,  as  they  were  the  same,  substan- 
tially, as  those  urged  in  the  case  of  Edward  Lord,  and  the  exact  terms 
of  the  reservation,  contained  in  the  grant  under  which  both  alike  claim, 
are  stated  by  us  in  the  judgment  in  that  case.  The  citations  include  all, 
to  which  we  there  refer. 

For  the  purposes  of  the  present  judgment,  it  is*  immaterial  whether 
the  plaintiff  owned  the  bed  of  the  stream  along  that  portion  of  Lord's 
grant  which  he  purchased,  or  had  a  title  to  the  land  up  to  its  nearest 
bank  only.  For,  whatever  the  claim  or  the  rights  which  the  plaintiff 
had  by  virtue  of  it,  he  clearly  could  possess  none  greater  or  more  exten- 
sive, than  those  of  Simeon  Lord  himself,  under  whom  he  claims.  The 
plaintiff  may  be  assumed,  therefore,  to  have  owned  the  bed  of  the  stream. 
But,  if  the  Crown  could  lawfully,  and  under  the  reservation  contained 
in  its  grant,  abstract  the  water  in  the  superior  portion  of  that  stream,  to 
any  extent  requisite  for  public  purposes,  qualified  only  by  a  counter 

(4)  2  G.  ft  D.,  344.  (5)  7  M.  ft  W.,  63.  (6)  21  L.  J.  Exch.,  241. 

(7)  6  Exch.,  353.        (8)  2  A.  ft  R,  705.        (9)  11  Rep.,  11. 
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1856.        reservation  in  favour  of  mi^,  it  is  obvious  that  proprietors  of  lower 


Lord       portions  of  the  same  stream  (those  purposes  being  shown  to  exist,  and 

p      r'  MMTs-  ^®  water  having  been  reclaimed  accordingly),  would  have  little  left  to 

sioNEBs.      enjoy.     The  utmost  which  they  could  claim  would  be  the  right  to  use, 

Stephen  C. J»  subject  to  certain  restrictions,  the  water  required  for  any  such  mill,  as 

it  flowed  past  their  lands  to  the  mill.     This,  however,  was  not  the  right 

claimed  ;  nor  has  any  question  being  raised,  as  to  such  a  right.    On  the 

contrary,  it  was  assumed  throughout  that,  if  the  Crown  reservation  was 

good,  the  proprietors  of  mills  only,  for  whose  benefit  the  limitation  was 

inserted,  were  the  parties  entitled  to  be  compensated,  and  for  the  loss, 

specifically,  of  the  motive  power  alone. 

The  validity  of  that  reservation,  therefore,  having  been  established,  by 
the  judgment  recently  delivered,  the  motion  to  increase  the  amount  of 
the  verdict,  in  this  action,  is  refused. 

In  the  case  of  Mary  Lord  v,  the  City  Commissioners,  judgment  was 
delivered,  May  3,  by — 

Dickinson,  J.  This  was  an  action  to  recover  compensation  for  the 
resumption  of  certain  land  at  Botany  taken  by  the  defendants  by  virtue 
of  the  late  Act  for  supplying  water  to  the  City  of  Sydney.  Upon  the 
land  there  was  at  the  period  of  resumption  a  mill  worked  by  the  water 
of  a  creek  running  into  its  natural  source,  and  by  other  water  diverted 
from  the  same  creek  so  as  to  i*un  through  the  land  resumed  up  to  the 
mill.  The  Commissioners  not  only  resumed  the  land,  but  by  taking  the 
water  of  the  creek  away  from  the  land  of  Edward  Lord  next  adjoining, 
and  above  the  land  resumed,  effectually  withdrew  from  the  latter  pro- 
perty all  the  water  by  which  the  mill  was  worked,  and  which  could  have 
been  made  available  for  wool-washing  and  other  purposes  besides  that 
of  turning  the  mill.  The  land  had  been  originally  granted  by  the  Crown  to 
one  Edward  Redmond^  by  whom  it  was  subsequently  conveyed  to  Simsan 
Lordy  who  devised  it  to  the  plaintiff.  In  the  grant  to  Redmond  there 
was  no  such  reservation  of  land,  water,  <kc.,  as  in  Simeon  Lord^B  grant 
from  the  Crown  of  other  land  as  hereinafter  mentioned.  After  the 
grant  to  Redmond  was  made,  the  land  resumed  was  bought  and  occupied 
by  Simeon  Lordj  for  some  considerable  time  before  the  latter  obtained 
his  Crown  grant,  but  no  formal  conveyance  was  executed  by  Redmond 
until  after  Lord  had  acquired  his  property  from  the  Government.  The 
grant  to  Redmond  stated  that  the  land  conveyed  by  it  was  bounded  on 
the  south  side,  in  part  by  the  creek  before  mentioned.  The  mill,  it  is 
needless  to  remark,  was  built  on  the  plaintiff's  land,   where  it  was 
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bounded  by  the  creek.     The  grant  from  the  Crown  to  Simeon  Lord  was        1856. 


of  the  same  land  in  respect  whereof  his  son,  Edtvard  Lord,  lately  brought        Lord 
an  action  against  the  defendants,  and  that  instrument  contained  the  ^      Commis- 
reservation  so  much  discussed  in  our  recent  judgment  in  E.  Lord^s  case,      signers. 

At  the  trial  of  this  action  much  evidence  was  given  as  to  the  value  of  I>ickinsonJ, 
the  property  reserved.  By  my  direction  the  jury  made  several  assess- 
ments ;  they  found  as  the  compensation  to  the  plaintiff  for  the  loss  of 
her  land  the  sum  of  X4,860  ;  for  the  buildings  and  machinery,  £3,600  ; 
for  so  much  water  and  use  of  machinery  as  would  be  left  to  the  plaintiff's 
land,  after  the  Commissioners  had  taken  away  water  from  Edward  Lord^s 
property,  X3,000 ;  and  for  water  and  use  of  machinery  lost  by  taking 
away  water  from  E,  Lord^s  land  the  jury  awarded  J&7,200,  conditionally 
on  the  Full  Court  deciding  that  the  plaintiff  was  entitled  to  the  undis- 
turbed use  of  the  water  in  her  land. 

A  motion  was  made  last  term,  on  the  plaintiff's  behalf,  that  the 
damages  should  be  increased  by  the  latter  amount.  A  cross  motion  was 
made  for  the  defendants,  that  the  damages  actually  assessed  should  be 
reduced  by  the  X3,000  before  mentioned,  or  that  there  should  be  a  new 
trial  had,  upon  the  ground  that  the  plaintiff  was  not  entitled  to  that 
item  of  compensation. 

The  case  was  argued  by  Mr.  Broadhurst  and  Mr.  Luiwyclie,  for  the 
plaintiff,  and  by  the  Solicito^'-General  and  Mr.  Wise  for  the  defendants. 

We  have  considered  this  case,  and  are  of  opinion  that  the  plaintiff  is 
not  entitled  to  the  damages  contingently  assessed.  We  are  of  opinion 
that  the  plaintiff  is  not  entitled  to  compensation  for  the  subtraction  by 
the  defendants  of  any  water  from  that  part  of  the  creek  which  formed 
a  portion  of  jRedmond'a  boundary;  for  the  plaintiff  had  only  the  same 
right  in  the  land  that  Simeon  Lord  had,  from  whom  he  derived  it,  and 
his  privileges  against  the  Crown  could  have  been  no  other  than  those 
which  Redmond  enjoyed.  As  the  grant  to  Redmond  stated  his  land  to 
be  bounded  by  the  creek,  we  think  that  ho  had  no  possession  of  such 
boundary,  and  therefore  was  not  entitled  to  the  land  over  which  the 
creek  flowed.  The  plaintiff,  therefore,  not  having  even  the  primd  facie 
right  to  the  land  over  which  the  creek  flowed  ad  medium  filum  aquo', 
we  think  has  no  riparian  right  to  use  the  water  which  flows  by  her  land, 
and  is  therefore  entitled  to  no  damages  for  its  appropriation  by  the 
defendants.  For  we  think  the  law  on  this  point  is  correctly  propounded 
by  Mr.  Justice  Story,  in  his  judgment  in  Tyler  v,  Wilkinson  (10),  cited 
in  Gale  and   Whately  on  EasemerUs,  131  (edition  1).     ^^  Primd  faci*', 

(10)  U.  S.  R.  397. 
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j:iObd  vith  water  in  front  of  his  bank,  to  the  middle  thread  of  the  stream ;  or, 
City  C^mmis.  ^  ^^  ^^  commonly  expressed,  ad  medium  filum  oquau  In  virtue  of  this 
siONEBs.  ownership  he  has  a  right  to  the  use  of  water  flowing  over  it  in  its  natural 
JDickinaon  J.  current,  without  diminution  or  obstruction."  We  are  of  opinion  also 
that  the  plaintiff  is  not  entitled  to  compensation  for  the  defendant's  dis> 
turbance  of  the  water  which  flowed  over  her  land.  For  though  she 
derives  her  title  from  Eednwndy  in  whose  grant  there  was  no  power 
reserved  to  the  Crown  to  withdraw  the  water  from  off  it,  she  also  claims 
it  from  Simeon  Lord,  who  accepted  a  grant  of  the  land  next  above  it, 
in  which  such  a  power  was  reserved  to  the  Sovereign  for  the  public 
purposes  of  this  city.  That  reservation  could  not  be  exercised  by  the 
Crown  without  disturbing  the  water  in  Redmoiid^s  land.  Simeo^i  Lord^ 
by  assenting  to  the  reservation  in  the  Crown  grant  to  himself,  assented 
•^— €is  far  as  he  was  concerned — to  the  Crown  doing  everything  without 
which  that  reservation  could  not  be  effected.  His  assent  to  the  reser- 
vation in  his  own  land  could  not,  of  course,  be  binding  upon  Redmond 
as  long  as  the  latter  retained  his  rights  in  the  land  granted  to  him.  But 
after  Simeon  Lord  became  possessed  of  the  two  properties  he  had  no 
right  to  complain  of  the  withdrawal  of  water  from  the  land  which  had 
been  Redmonds  by  the  Crown's  exercise  of  a  reservation  to  which  ho 
had  assented  in  other  land  derived  from  the  Sovereign.  The  maxim 
volenti  nonfit  injuria^  would  have  applied  to  him  if  the  Commissioners 
had  exercised  their  powers  while  he  was  possessed  of  the  said  properties. 
He  would  therefore  have  been  entitled  to  no  compensation  for  the  dis- 
turbance of  the  water  which  had  been  Redmond's,  even  had  it  been 
Redmonds,  and  the  plaintiff  who  claims  under  him  can  be  in  no  better 
position.  We  are  of  opinion  that  the  plaintiff  is  not  entitled  to  retain 
the  sum  of  ^£3,000  awarded  to  her  for  so  much  of  the  water  and  of  the 
use  of  the  machinery  as  would  be  left  to  the  plaintiff's  land  after  the 
Commissioners  had  taken  away  the  water  from  Edward  Lords  land. 
For  if  the  Commissioners  took  away  all  the  water  in  E,  Lords  land, 
though  they  would  be  liable  to  compensate  him  for  so  much  water  as 
would  be  available  for  his  mill,  by  reason  of  the  stipulation  to  that  effect 
in  the  grant  to  Simeon  Lord,  nevertheless  as  S.  Lord  would  not,  had 
the  defendants  taken  all  the  water  in  his  time  below  his  mill  before  it 
arrived  at  Redmonds  land,  been  entitled  to  any  further  compensation 
for  the  withdrawal  from  the  land,  which  had  been  Redmonds,  of  the 
water,  it  is  clear  that  the  plaintiff,  who  claims  under  S*  Lord,  cannot  be 
entitled  to  such  lastnftntioned  compensation,  which  the  jury  estimated 
at  £3,000.  Unless,  therefore,  the  plaintiff  consents  that  her  compen- 
sation be  reduced  to  £8,400,  there  must  be  a  new  trial. 
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On  September  1,  tlie  usual  preliminary  application  was  made  by  Mr.        1SS6^ 
Lutwyehe^  for  the  plaintiff,  initiatory  of  an  appeal  to  the  Privy  Council        Lqkd 
against  the  decision  of  the  Full  Court,  in  regard  to  the  conditional  ^      ^' 
assessment  of  damages.     Plaintiff  had  entered  up  judgment,  and  issued      sionebs. 
execution  upon  the  amount  of  damages  absolutely  assessed,  and  it  was  DicJanatm  J. 
now  contended  bj^Mr.  Wise,  for  the  defendants,  that  by  thus  acting  on 
the  judgment  he  had  waived  his  right  of  appeal. 

The  Court  held  that  there  had  not  been  such  waiver  as  to  stop 
plaintiff  from  appealing  to  the  Privy  CouncD,  although  this  objection 
ought  to  have  been  taken  before  that  body. 


The  case  of  Mary  Lord  v.  tJie  City  Commissioners  was  afterwards  1859. 
taken  before  the  Privy  Council^  and  the  following  judgment  was  Privy 
delivered,  February  12,  1859  :—  CouvcU. 


[Present:  Lord  Kingsdown,  Judge  of  the  Admiralty  Court,  Lord 
Justice  Knight  Bruce,  Sir  Edtoard  Ryan,  Sir  J,  T,  Coleridge,] 

This  appeal  arises  out  of  a  claim  for  compensation  for  alleged  loss  of 
certain  valuable  water-rights,  occasioned  by  the  acts  of  the  Commis- 
sioners for  the  City  of  Sydney,  under  a  Colonial  Act  of  the  17  Yic,  No. 
35,  entitled  "An  Act  for  supplying  the  City  of  Sydney,  and  portions  of 
the  Suburbs  thereof,  with  Water."  No  question  arises  upon  the  nature 
of  the  acts  done,  nor  on  the  power  of  the  Commissioners  ;  but  they,  the 
respondents,  deny,  first,  that  the  appellant  had  any  such  rights  as  she 
alleges,  and,  secondly,  they  insist  that  even  if  she  had,  she  cannot,  under 
the  particular  circumstances  hereinafter  detailed,  claim  any  compensation 
for  the  deprivation  of  them. 

Under  the  Colonial  Act,  questions  of  disputed  compensation  are  tried 
in  the  form  of  an  action  brought  against  the  Commissioners.  The  appel- 
lant accordingly  sued  them,  and  her  claim  substantially  embraced  three 
matters — compensation  for  land  and  buildings  taken — for  the  depriva- 
tion of  water  used  as  the  motive  power  to  a  mill  which  stood  on  her 
land — and  for  the  deprivation  of  water  for  the  use  of  machinery,  and 
other  purposes,  in  consequence  of  the  Commissioners  having  taken  away 
the  water  from  the  land  of  one  Edvxx/rd  Lord,  higher  up  the  stream* 
The  jury  found  for  the  plaintiff  on  all  these  claims  and  separately  on 
each  by  direction  of  the  learned  Judge  who  tried  the  cause.  The 
respondents  did  not  question  the  verdict  on  the  first,  and  the  Court 
below  having  directed  a  new  trial,  unless  the  appellant  would  agree  to 
reduce  the  amount  of  the  damages  by  the  sum  awarded  on  the  second. 
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1859.        has  consented  to  that  reduction  :  the  only  question,  therefore,  which 


jjQRjy       remains,  is,  as  to  a  sum  of  £7,200,  which  has  been  awarded  by  the  jury 


^      X'  conditionally,  on  the  last  head. 

City  Commis*  ^ 

SIGNERS. 


Privy 

Council, 


The  property  now  belonging  to  the  appellant,  and  in  respect  of  which 
this  claim  is  made,  was  originally  granted  on  the  1st  of  January,  1810, 
by  Mr.  Macquarie^  then  the  Governor  of  New  Souih  Wales,  to  one 
Edtoard  Redmond,  It  is  described  as  '*  135  acres  of  land  lying  in  the 
district  of  Sydney,  bounded  on  the  west  side  by  Mary  Levnn'a  New- 
castle farm,  bearing  north  37  chains ;  on  the  east  side  by  a  south  line 
to  a  small  creek  ;  and  on  the  south  side  by  that  creek  and  the  water  of 
Botany  Bay,  at  the  mouth  of  the  Cook's  River.''  It  thus  appears  that 
partly  on  the  east,  and  partly  on  the  south,  the  land  is  bounded  by  the 
creek,  and  it  is  as  riparian  owner  that  the  appellant's  claim  is  made. 
The  argument  in  opposition  to  this  was,  that  in  respect  to  water  rights, 
a  riparian  owner  was  only  one  who  was  also  the  owner  of  the  soil  ad 
medium  JUum  aqucn;  but  that  by  the  terms  of  this  grant,  the  creek, 
which  bounded  the  land,  was  necessarily  excluded  from  the  land  itself 
comprised  in  the  grant.  It  was  urged  that  grants  from  the  Crown  were 
to  be  construed  strictly  against  the  grantee,  and  that  nothing  would 
pass  under  such  a  grant  by  mere  inference ;  that  here  135  acres  of  land 
specifically  were  granted,  and  that  it  had  not  been  shown  that  it  was 
necessary  to  include  any  portion  of  the  soil  of  the  creek  in  order  to 
make  out  that  quantity. 

Their  Lordships  do  not  think  it  necessary  to  express  any  opinion  on 
the  first  step  in  this  argument.  They  desire'  only  that  it  may  not  be 
taken  for  granted  that  they  accede  to  it.  It  is  a  question  of  some 
nicety,  and  it  so  constantly  happens  that  the  owner  of  the  bank  is  also 
the  owner  of  the  land  ad  medium  Jilum,  that  it  is  dangerous  to  attribute 
too  much  importance  to  the  language  either  of  judicial  decisions  or  text- 
books, which  seem  to  define  the  right,  where  the  foundation  of  it  has 
not  come  specifically  in  question.  Mr.  Chancellor  Kent,  in  his  Commen- 
taries (ed.  1840),  part  6,  Lect.  5,  p.  438,  writes  thus  :  — 

"  Every  projmetor  of  lands  on  the  banks  of  a  river  has  naturally  an 
equal  right  to  the  use  of  the  water  which  flows  in  the  stream  *  adjacent 
to  his  land ' "  ;  and  a  few  lines  lower  down,  and  speaking  of  the  same 
person,  he  adds,  "  though  he  may  use  the  water  while  it  runs  over  his 
land  he  cannot  unreasonably  detain  it." 

But  it  is  unnecessary  for  their  Lordships  to  say  more  on  this  point, 
because  they  are  clearly  of  opinion  that  upon  the  true  construction  of 
the  grant,  the  creek  where  it  bounds  the  land  is,  ad  medium  Jilum^ 
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included  within  it.     In  so  holding  they  do  not  intend  to  differ  from  old  1859. 

authorities  in  respect  to  Crown  grants ;  but  upon  a  question  of  the  Lord 
meaning  of  words,  the  same  rules  of  common-sense  and  justice  must  p      X' 

apply,  whether  the  subject-matter  of  construction  be  a  grant  from  the  signers. 

Crown,  or  from  a  subject ;  it  \a  always  a  question  of  intention,  to  be  Pnry 
collected  from  the  language  used  with  reference  to  the  surrounding 
circumstances. 

The  learned  counsel  for  the  respondents  contended  that,  according  to 
the  plain  and  literal  meaning  of  the  words,  which  must  alone  be  looked 
to,  that  which  was  described  as  bounding  the  subject-matter  of  a  grant 
must  be  something  beyond  the  limits,  and  excluded  from  it.  But  this 
will  not  be  found  to  be  a  test  which  can  be  practically  applied.  Words 
in  an  instrument  of  grant,  as  elsewhere,  are  to  be  taken  in  the  sense 
which  the  common  usage  of  mankind  has  applied  to  them  in  reference  to 
the  context  in  which  they  are  found.  If  lands  granted  were  described 
as  bounded  by  a  house,  no  one  could  suppose  the  house  was  included  in 
the  grant ;  but  if  land  granted  were  described  as  bounded  by  a  highway, 
it  would  be  equally  absurd  to  suppose  that  the  grantor  had  reserved  to 
himself  the  right  to  the  soil  ad  medium  filum^  in  far  greater  majority  of 
cases  wholly  unprofitable. 

This  consideration  shows  that  it  never  can  be  a  question  to  be  deter- 
mined by  the  literal  meaning  of  the  words  without  reference  to  the 
circumstances  in  which  they  are  used.  The  same  learned  author  who 
has  been  already  cited,  and  who  may  be  safely  relied  on  in  any  question 
of  general  principle,  lays  it  down  (Vol.  Ill,  p.  433,  Part  6,  Lect.  52), 
that  "  it  may  be  considered  as  the  general  rule  that  a  grant  of  land 
bounded  upon  a  highway  or  river  carries  the  fee  on  the  highway  or 
the  river  to  the  centre  of  it,  provided  the  grantor  at  the  time  owned  to 
the  centre,  and  there  bo  no  words  or  specific  description  to  show  a  con- 
trary intent''  Tried  according  to  these  principles,  it  appears  clear  to 
their  Liordships  that  this  description  of  the  boundaries  in  this  grant 
does  not  exclude  from  it  that  portion  of  the  creek  which,  by  the  general 
presumption  of  law,  would  go  along  with  the  ownership  of  the  land  on 
the  bank  of  it  The  Crown  had  the  power  of  granting  it ;  no  reason 
can  be  assigned  why  it  should  have  reserved  what  might  be  directly  and 
immediately  useful  to  the  grantee,  and  could  scarcely  have  been  contem- 
plated as  of  any  probable  use  to  the  Crown,  and  this  too  in  an  infant 
colony  where  it  was  the  manifest  and  avowed  policy  to  encourage  settle- 
ment and  the  cultivation  of  land  by  grants  on  the  easiest  and  most 
favourable  terms. 
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1859.  It  may  not  be  immaterial  to  refer  here,  by  way  of  illustration,  to 

Lord       another  Crown  grant,  shortly  to  be  noticed  more  fully,  of  lands  on  the 

n'  opposite  side  of  this  same  creek.     The  boundary  on  the  south-west  and 

sioxxBs.      west  side  is  there  described  as  being  '*  by  Botany  Bay,  a  creek,  and 

Redmond^ 8  Farm."     It  is  obvious  how  diflferently  the  word  "boundary" 

may  be  understood  with  reference  to  these  three  things.     But  in  this 

same  grant  the  Crown  especially  reserves  to  itself  a  power  of  taking  any 

quantity  of  water  which  may  be  required  for  public  purposes.     If  the 

creek  had  been  excluded  from  the  grant  the  reservation  would  not  have 

been  required,  and  if  it  be  excluded,  and  be  also  excluded  from  the 

grant  to  Redmond^  the  argument  founded  on  the  improbability  and 

uselessness  of  such  a  reservation  is  so  much  the  stronger. 

But  it  is  next  to  be  seen  whether,  if  the  appellant  had  the  ordinary 
rights  of  riparian  owner,  there  is  anything  in  the  circumstances  of  her 
title  to  exclude  her  from  compensation,  as  alleged.  It  appears  that 
some  little  time  before  the  date  of  the  grant  last  referred  to,  which  was 
the  27th  of  May,  1823,  Simeon  Lord,  the  grantee  under  that  grant,  had 
contracted  for  and  become  the  equitable  owner  of  Redmond^ s  grant ; 
subsequently  he  became  the  legal  owner,  and  Mary  Lord,  the  appellant, 
is  his  devisee  of  that  grant  In  the  grant  of  1823  is  "a  saving  and 
reserving  to  the  Crown  of  any  quantity  of  water,  and  any  quantity  of 
land  not  exceeding  ten  acres,  in  any  part  of  the  grant,  as  may  be  required 
for  public  purposes."  The  Commissioners  have  acted  on  this  reservation, 
and  it  is  in  so  doing  that  they  have  necessarily  abstracted  the  water  from 
the  appellant,  and  done  her  the  injury  for  which  she  seeks  compensation. 
But  it  is  said  that  Simeon  Lord  could  have  claimed  no  compensation  for 
an  act  which  was  necessary  to  the  completeness  of  his  own  grant ;  that^ 
as  he  had  conceded  the  right  to  take  the  water  of  this  land,  which  could 
not  be  taken  thence  without  interrupting  the  flow  of  it  by  the  land  on 
the  opposite  side,  and  lower  down,  of  which  he  was  then  the  equitable 
owner,  he  must  be  taken  to  have  conceded  it  equally  in  respect  of  those 
lands,  and  if  so,  that  the  appellant  is  bound  by  the  same  presumption^ 
having  taken  them  as  his  devisee. 

It  appears  to  their  Lordships  that  this  argument  is  founded  on  a  mis- 
application of  a  well-known  and  admitted  principle  of  law.  If  you  grant 
anything,  you  are  presumed  to  grant,  to  the  extent  of  your  power,  that 
also  without  which  the  thing  granted  cannot  be  enjoyed.  But  what  ia 
the  effect  of  this  reservation  ?  Ten  acres  of  land  in  any  part  of  the  grant 
are  reserved,  at  the  election  of  the  Crown,  if  required  for  public  purposes 
these  are  not  to  be  granted  to  the  Crown  by  Lord,  but  are  provisionally 
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saved  out  of  the  grant  to  him.     As  to  the  water,  Lordy  as  owner  of        1859. 
the  land,  had  no  power  to  grant  it  to  the  Crown ;  the  Crown  could 
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An  application  was  made,  June  24,  1859,  to  the  Supreme  Court  at 
Sydney  to  have  the  verdict  in  the  plaintifTs  favour  increased  by  the 
sum  of  £7,200,  allowed,  on  appeal,  by  the  Privy  Council ;  also  by  the 
sum  of  £102  9s.  8d.,  allowed  by  the  same  authority  as  costs ;  and  by 
other  necessary  costs  which  had  preceded  and  followed  this  appeal,  and 
those  of  the  present  application. 

JBroadhursty  Q.C.,  in  support  of  the  motion. 

Wise  showed  cause  against  it. 

The  Court  granted  the  increase  of  damages  and  taxed  costs,  but 
although  their  Honors  thought  that  the  plaintiff  was  entitled  to  the. 
other  costs  also,  they  could  not  grant  them,  because  they  had  not  been 
allowed  by  the  taxing  officer  of  the  Privy  Council.  They  had,  they 
conceived,  no  authority  to  supplement  the  award  of  the  appellate 
tribunal.  -The  plaintiff  would  be  entitled  to  the  costs  of  final  judgment, 
but  those  of  the  present  application  must  be  paid  to  the  defendants,  as 
the  plaintiff  had  caused  opposition  by  asking  for  too  much. 

Order  accordingly. 
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not  grant  any  property  in  it  to  him,  nor  he  to  the  Crown ; — the  eflfect  of  ^^j^  X' 
the  saving  is  only  that  he  waives  his  own  rights  as  riparian  owner  to 
the  use  of  it  as  it  flowed.  If  the  lands  below  or  opposite  had  been 
owned  by  a  stranger,  this  saving  would  have  had  its  full  effect,  although 
the  stranger  had  insisted  upon  compensation  for  the  consequential  loss 
to  himself ;  and  so  it  would  have  been  if  there  had  been  any  number  of 
lower  proprietors,  all  of  whom  were  to  be  compensated,  for  the  intention 
and  effect  of  it  was  only  to  enable  the  Crown  to  take  the  water  at  any 
time,  without  compensation  to  Lord  in  respect  of  the  injury  to  that  land, 
Lord's  insisting  upon  compensation  in  respect  of  other  land  would  not 
have  interfered  with  the  operation,  or  the  completeness  of  the  saving 
in  respect  of  this  land  ;  but  for  the  saving,  the  Crown  must  have  paid 
two  compensations,  or  made  agreements  in  respect  of  two  rights  :  now 
it  is  free  as  to  the  one,  and  has  only  to  compensate  the  other. 

On  these  grounds  their  Lordships  will  advise  Her  Majesty  that  the 
judgment  of  the  Court  below  ought  to  be  reversed  in  respect  of  the  sum 
of  £7,200,  by  which  amount  the  damages  of  the  appellant  ought  to  be 
increased,  and  they  will  further  recommend  that  she  be  allowed  the 
costs  of  this  appeal. 
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May  31. 

Jlighicay — ^^  Thorough/art^^ — 10  Vic^  Xo.  II —Cul'de-aac. 
Stephen  C.J. 

i^Q^  *  The  defendants  were  owners  of  a  certain  wharf  separated  from  the  northern  end 
Therry  J.  of  'the  Circular  Qoay,  Sydney.  Subsequently  the  said  Quay  was  extended  to 
defendant's  boundary,  and  plaintiffs  became  the  lessees  thereof  from  the  Crown, 
under  the  provisions  of  the  statute,  10  Vic,  No.  II,  sec.  11  of  which  enacted  that 
"nothing  in  the  Act  contained"  should  be  deemed  or  construed  to  *' prevent  the 
use  of  any  public  wharf  as  a  public  thoroughfare,"  &c.  The  sale  to  the  plaintiffs 
of  the  dued  also  contained  a  reservation  of  the  wharf  as  a  public  thoroughfare. 

Heldy  the  Quay  was  either  a  thoroughfare,  or  a  highway,  and  the  defendants 
were  entitled  to  so  use  it,  notwithstanding  their  use  might  injure  the  business  of 
the  Quay,  and  although  they  entered,  not  from  the  same  way  as  other  members 
of  the  public,  but  through  an  opening  made  in  their  boundary  wall  at  the  northern 
end  of  the  Quay. 

Th^  right,  however,  could  not  be  exercised  so  as  to  defeat  the  object  of  the 
maintenance  of  the  wharf. 

Special  Case.     The  argument,  heard  May  17,  and  facts  are  set  out  in 
the  reserved  judgment  of  the  Court,  delivered,  May  31,  by — 

The  Chief  Justice.  The  question  between  the  parties  in  this  matter 
comes  before  us  on  a  Special  Case,  stated  (without  pleadings)  under  the 
Procedure  Act  of  1853  ;  and  it  is,  whether  the  defendants  are  entitled 
to  unobstructed  access  and  transit,  to  and  over  the  Circular  Quay  in 
Sydney,  for  the  carriage  of  goods  and  otherwise  from  and  to  their  own 
wharf  and  premises  adjoining.  The  Circular  Quay  is  a  public  wharf, 
the  property  of  the  Crown,  for  the  lading  and  unlading  of  goods,  under 
8.  4  of  the  8  Vic,  No.  16 ;  and  the  plaintiffs  are  its  lessees,  or,  rather, 
are  lessees  of  the  rates  and  dues  there  payable,  by  virtue  of  a  demise  to 
them  thereof,  under  the  10  Vic,  No.  11,  s.  5.  And  there  is  no  doubt, 
that  the  interests  of  the  plaintiffs  will  be  very  seriously  prejudiced,  and 
the  value  of  the  Circular  Quay  itself,  as  a  wharf,  be  much  diminished, 
if  the  defendants'  claim  should  prevail. 

It  appears  by  the  Special  Case,  that  the  Circular  Quay,  for  some  years 
before  June  last,  extended  only  to  a  spot  at  some  distance  from  the 
defendants'  land ;  and  that  during  all  that  time,  a  wall  on  their  land 
formed  the  defendants'  boundary,  towards  the  said  Quay.  A  considerable 
interval,  either  of  water,  or  unformed  soil  and  rock,  existed  at  that  time 

(1)  The  Sydney  Morning  Herald,  May  19,  June  2,  1856.    Cited  4  S.C.R.  182. 
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between  the  two  wharfs.     But  in  the  said  month  of  June,  the  Crown        1866. 
completed  an  extension  of  the  Quay,  along  the  water's  edge,  to  the      Willis 
defendants'  wall ;  not  leaving  a  space  between  it  and  the  Quay,  as  thus    ^     *'• 

v/AMPBELL. 

extended,  but  running  up  to  and, in  fact  touching  that  wall.  The  whole 
Quay  was  thereafter  proclaimed,  according  to  the  8  Yic,  No.  16,  as 
constituting  a  public  Wharf ;  and  the  said  wall  was  described  as  being  its 
Northern  boundary.  Shortly  afterwards,  the  defendants  opened  a  car- 
riage way  through  that  wall,  for  the  conveyance  of  merchandise  across 
the  Quay,  from  their  land,  into  George-street ;  and,  in  fact,  they  have 
ever  since  used  the  Quay,  and  they  still  claim  to  use  it,  as  a  thoroughfare, 
for  all  the  purposes  of  one. 

By  sec.  11  of  the  10  Vic.  (that  Act  having  made  sundry  provisions 
for  leasing  the  wharfage  rates,  and  for  compelling  redelivery  of  the 
Wharf,  and  all  buildings  thereon,  by  the  lessee)  it  was  enacted  that 
"  nothing  in  that  Act  contained "  should  be  deemed,  or  construed,  to 
"  prevent  the  use  of  any  public  wharf  as  a  2>ublic  thoroughfare,  or  the 
landing  or  embarkation  of  passengers  at  the  same  free  of  charge."  And 
the  Crown  Officers,  in  putting  up  the  rates  of  the  Circular  Quay  to 
auction,  in  December  last,  after  the  opening  of  the  outlet  in  the  defend- 
ants' wall,  introduced  a  condition  of  sale,  founded  apparently  on  that 
enactment  in  the  following  words  : — "  The  Wharf  will  be  reserved  as  a 
2yuhlic  thoroughfare,  and  for  landing  or  embarking  passengers  at  the 
same  free  of  charge."  So  that  the  plaintiffs,  who  have  taken  the  rates 
(or,  in  substance,  the  wharf  and  rates),  under  that  condition,  among 
others,  knew  the  liabilities  in  this  respect  to  which  they  were  exposed. 
The  rights  of  the  Crown,  however,  are  (as  already  indicated)  equally  or 
more  at  stake. 

The  case  has  been  very  well  argued  before  us,  by  the  Solicitor-General 
and  Mr  Broadhurst  for  the  plaintiffs,  and  by  Mr.  Isaxics  and  Mr.  Riley 
for  the  defendants.  It  was  not  denied  by  the  former,  that  a  certain 
qualified  right  of  road,  mistakenly  termed  a  thoroughfare,  existed  over 
the  Quay ;  but  it  was  contended,  that  this  right  could  not  be  construed 
to  give  a  neighbouring  wharf  owner,  in  derogation  of  the  lights  and 
duties  of  the  plaintiffs,  as  lessees  of  a  portion  of  the  public  revenue,  to 
convert  the  demised  property  literally  and  wholly  into  a  street,  for  his 
private  advantage.  It  was  insisted,  that  the  Circular  Quay  was  primarily 
and  essentially  a  wharf;  and  that  it  was  not  a  street,  or  highway,  in 
any  sense;  that  it  could  only  be  so  used,  as  subordinate  to  all  the 
purposes  of  a  wharf.  The  learned  counsel  observed,  that  there  was 
clearly  no  thoroughfare  in  the  pro[)er  sense,  for  the  road  or  right  of 
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1856.        passage  extended  only  up  to  a  wall,  where  it  terminated ;  and  that  the 


Willis       Crown  never  gave  the  right,  to  any  portion  of  the  public,  to  traverse  the 
^     ^'  Quay  in  a  contrary  direction,  commencing  from  that  wall.     Moreover, 
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if  the  Crown  or  its  lessee  erected  a  shed  against  it,  for  purposes  connected 
with  the  Quay,  as  such,  how  could  the  defendants  prevent  the  act  1 

On  the  other  hand  it  was  maintained,  that  mere  locality  had  nothing 
to  do  with  the  defendants'  rights,  which  belonged  to  the  defendants,  not 
because  they  were  neighbouring  owners  of  land,  but  as  a  portion  of  the 
public  exercising  a  right  of  highway  common  to  all ;  that  there  had  been 
clearly,  by  statute,  if  not  by  the  Crown  as  owner  of  the  soil,  a  dedication 
of  the  Quay  for  highway  purposes  ;  and  that  an  actual  passage  through, 
from  one  place  to  another,  was  not  necessary  to  constitute  a  highway ; 
that,  if  a  highway,  the  Quay  had  all  the  incidents  of  a  highway  ;  and 
that,  although  it  was  also  a  wharf,  nothing  could  now  be  erected  on  it 
to  intercept  public  traffic,  or  prevent  its  use  by  any  one  as  a  highway. 
The  fact,  that  the  defendants  happened  to  use  the  Quay  from  the 
Northern  end  only,  instead  of  the  Southern,  the  learned  counsel  sub- 
mitted, could  not  affect  their  right ;  it  varied  only  the  mode  of  using  it. 
In  addition  to  the  enactments  already  mentioned,  they  relied  on  the 
5  Will.  IV,  No.  20,  s.  3,  by  which  it  is  enacted  that  all  land,  "left  open 
and  used  as  a  ccurriage  way  "  witliin  the  town,  shall  be  taken  to  be 
dedicated  to  the  public. 

The  following  cases  were  cited.  Bolt  v.  Siennett  (2) ;  Sutcliffe  t?. 
Greenwood  (3) ;  The  Foundling  HospiUd  Case  (or  "  Rugby  Cluirity  v, 
Meretoether ")  (4) ;  Rex  v.  Lloyd  (5) ;  Woodyer  v,  Hadden  (6) ;  and 
Bateman  v,  Bluck  (7). 

We  have  fully  considered  this  question,  and  are  of  opinion,  finally, 
with  the  defendants.  It  appears  to  us,  that  it  is  impossible  to  regard 
the  Circular  Quay,  bearing  in  mind  the  10  Vic,  No.  11,  s.  11,  and  the 
terms  of  the  condition  of  the  sale,  under  which  these  plaintiffs  became 
purchasers  of  the  wharfage  rates,  as  anything  else  than,  subject  to  its 
use  as  a  wharf,  a  highway  common  to  all  the  Queen's  subjects.  It  is  not 
absolutely  inconsistent  with  this,  that  the  plaintiffs  should  be  described 
as  if  they  had  "  possession  "  of  the  Quay.  To  a  certain  extent,  neces- 
sarily, and  for  the  purposes  of  collecting  the  rates  and  allowing  goods  to 
be  landed,  the  lessees  may  be  said  to  have  possession.  But,  unless  the 
terms  of  the  condition  published  by  the  Crown  Officera  (in  itself  tanta- 
mount to  a  dedication),  and  the  terms  of  the  Wharfage  enactment,  are 

(2)  8  T.R.  608.  (3)  8  Price  535.         (4)  Cited  in  Daniel  r.  North,  11  East  375. 

(5)  1  Camp  261.        (6)  5  Taunt  132.        (7)  17  Jurist  386. 
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to  receive  the  narrowest  and  most  forced  construction,  that  qualified        1866. 
possession  is  subject  to  the  right  of  passage,  vested  in  the  public.  What-       Willis 
ever  inconsistency  there  may  be  in  thus  holding,  is  more  in  appearance    ^     ^' 
than  substance,  and  altogether   the  consequence  of  enactments,  not 
worded  with  accuracy,  nor  wholly  free  from  ambiguous  expressions,  to 
be  found,  however,  in  all  legislation,  and  scarcely  possible  to  be  always 
avoided. 

A  "  thoroughfare  "  in  the  strict  sense,  the  Circular  Quay  would  clearly 
seem  not  to  be,  if  we  look  to  the  Special  Case  alone.  And,  at  the  time 
of  the  passing  of  the  10  Victoria,  it  could  not  have  been ;  for  there  was 
then  no  outlet  but  at  one  end.  But  according  to  the  plan  of  the  Quay, 
and  adjoining  localities,  as  they  now  stand,  to  which  the  Counsel  on  both 
sides  referred  during  the  argument,  it  appears  that  the  Quay  is  at  present 
a  thoroughfare ;  for  alUiough  it  terminates  Korthward  at  the  defendants' 
wall,  yet  a  road  or  passage  thence  diverges  westerly  into  George-street. 
If  so,  as  the  Southern  terminus  is  Pitt-street,  both  termini  are  public 
streets ;  and  all  question  as  to  **  thoroughfar0  "  is  at  an  end.  We  have 
no  means  of  knowing,  however,  whether  the  diverging  road  is  a  public 
one  or  not  If  not,  it  may  shortly  be  closed.  It  certainly  does  not 
seem  to  be  any  portion  of  the  Quay^  and  to  that  alone  this  judgment 
relates. 

But,  assuming  the  Quay  not  to  be  a  thoroughfare,  the  case  of  Bateman 
V,  Bluek  is  a  distinct  authority  for  our  holding,  that  it  is  (or  may  be) 
nevertheless  a  highway.  And  if  a  highway,  as  the  defendants'  Counsel 
unanswerably  urged,  it  must  have  all  the  incidents  of  one.  Withotit 
calling  in  aid  the  enactment  in  the  5  Will.  lY  (which,  however,  deserves 
consideration,  since  this  Quay  would  seem  undeniably  to  have  been 
'*  used  as  a  carriage  way  '*),  we  think  that  there  was  here  a  highway 
created,  subject  only  to  use  also  a  wharf.  And  the  defendants,  merely 
because  their  exercise  of  the  right  may  be  injurious  to  the  business  of 
the  Quay,  or  because  they  will  use  the  way  to  a  greater  extent,  and 
more  constantly,  than  other  persons  passing  there,  cannot  be  debarred 
from,  or  restricted  in  the  exercise  of,  that  right. 

The  real  difficulty  in  the  case  is,  however,  to  determine  the  extent  of 
this  right.  Whatever  right  the  rest  of  the  public  have  in  this  matter, 
the  same  right  exactly,  and  in  the  same  mode  of  user,  belongs  to  these 
defendants.  But  the  question  is  this.  Have  persons,  happening  to  be 
on  the  defendants'  land,  having  entered  from  the  waters  of  the  Cove,  or 
by  some  access  other  than  the  Circular  Quay,  the  right  to  make  that 
Quay  their  means  of  exit  ?     The  Crown,  it  may  safely  be  concluded, 
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1856.        never  contemplated  such  an  user  of  the  "way,  nor  meant  to  dedicate  anj 

Willis      passage,  except  only  along  the  Quay  northtoards,  up  to  the  defendants' 

Camp'  ^^^  >  ^^^  ^^  thence  to  George-street,  it  was  certainly  not  meant  that  any 

one  should  pass  thither,  whose  commencing  point  was  the  opposite 

terminus,  and  whose  transit,  therefore,  would  be^rom — and  not  towards 

— the  north. 

We  were  disposed  to  think,  that  this  consideration  was  fatal  to  the 
claim  made  by  the  defendants.  On  further  reflection,  however,  we  are 
satisfied  that  the  claim  cannot  be  resisted  on  that  ground.  A  highway 
has  here  been  created.  Its  site  is  the  Circular  Quay.  The  defendants 
happen  to  be  at  one  extremity  of  it,  or  at  its  side.  They  do  not  enter, 
nor  desire  to  enter,  by  the  opposite  extremity,  as  most  other  persons 
using  the  way  do,  and  as  it  was  supposed  that  all  would,  and  it  was 
intended  that  all  should  do.  But  it  is  notwithstanding  a  common  public 
highway ;  and  why  are  not  persons,  therefore,  all  along  the  line,  and  at 
each  extremity,  to  use  it  as  such  1  If  I  may  pass  along  that  way,  and 
traverse  it  in  all  directions  (entering  at  the  extreme  southern  limit,  and 
returning  from  the  edge  of  the  defendants'  wall,  to  any  spot  along  the 
entire  space),  it  is  difiicult  to  explain  why  the  same  thing  may  not  be 
done  by  me,  entering  from  the  northern  extremity.  It  would  come  to 
this  :  that  I  might  pass  from  the  defendants'  wharf  provided  I  traversed 
previously  the  Qtiai/  wharf,  but  that  I  could  not  do  so  if  I  chanced  to 
reach  the  former  by  any  other  route.  Such  a  conclusion  seems  to  be 
inconsistent  with  the  nature  of  a  public  way,  common  to  all  men ;  and 
scarcely  to  be  reconcilable  with  sound  reason. 

The  case  of  Waodyer  v.  Haddon  (8)  (though  not  a  decisive  authority, 
because  there  the  dedication  was  held  to  have  been  incomplete),  goes  a 
long  way  to  show,  that,  had  there  been  in  that  case  a  dedication,  or  the 
way  been  a  public  instead  of  a  private  one,  the  owner  of  the  land  at  the 
terminating  point  would  have  possessed  the  right  (being  precisely  that 
which  is  here  claimed  by  the  defendants)  of  passing  to  and  over  it  from 
that  land.  And  Mr.  Justice  Chambre  says,  in  that  case, — "  A  public 
road  differs  from  a  private  road  in  this,  that  you  may  make  an  opening 
in  your  fence,  and  go  into  it  in  part  of  the  length  of  the  public  road,  or 
at  the  end ;  but  in  a  private  road,  you  must  go  in  at  the  accustomed 
part."  We  find  no  authority  impugning,  or  inconsistent  with  that 
dictum.  It  appears  to  be  supported  by  common-sense.  Both  on  prin- 
ciple, therefore,  and  on  authority,  we  think  that  our  judgment  must  be 
in  the  defendant's  favour. 

(8)  5  Taunton  132. 
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The  right,  however,  will  be  subordinate  to  the  primary  object  of  the        1856. 
structure,  which  was  that  of  there  maintaining  a  wharf.     Or,  to  speak       Willis 
more  accurately,  the  right  cannot  be  so  exercised  as  to  defeat  that  object,    p     ^' 
It  follows,  that  sheds  may  (as  suggested)  be  erected  on  the  Quay,  not- 
withstanding the  right  of  transit  reserved  over  it.     But  they  must  be 
erected  bond  fide,  for  the  necessary,  or,  at  least,  the  reasonable,  purposes 
of  a  wharf,  and  so  as  not  to  defeat  that  right.     It  appears  to  have  been 
the  intention  of  the  Legislature,  that  the  Quay  should  be  both  a  wharf, 
and  a  road  or  thoroughfare  ;  and  both  objects  may  be  attained,  we  con- 
ceive, by  care  being  taken  that  the  exercise  of  one  right  shall  not,  for 
private  gain,  or  any  exclusive  purpose,  be  permitted  to  disturb  the 
reasonable  enjoyment  of  the  other. 

Since  the  preparation  of  the  preceding  portion  of  this  judgment,  we 
have  had  under  our  consideration  an  abstract  of  a  case  of  Young  v. 
Cuthbertsariy  said  to  be  reported  in  1  Macq.  ff,L,G.  355,  which,  we 
believe,  is  not  in  the  Colony.  The  case  is  mentioned  in  the  Jurist^a 
Digest  of  1855.  It  appears  to  have  decided,  that  although  the  ter- 
minus of  a  highway  may  be  a  culde-sac,  yet  that  terminus  must  be 
some  public  place,  and  nob  private  land,  through  which  there  is  no 
passage.  But,  so  far  as  we  can  collect  the  decision  from  the  short  state- 
ment in  the  digest,  it  appears  to  us  not  to  countervail  the  authorities 
cited  in  this  judgment,  especially  the  case  of  Bateman  v,  Bluck  (9), 
which  is  not  stated  to  be  overruled.  And  the  present  case  is  distinguish- 
able, in  respect  that  the  way  here  has  been  dedicated  to  the  public,  and 
is  spoken  of  as  a  public  thoroughfare,  in  an  enactment  of  the  Colonial 
Legislature. 

If,  indeed  the  Quay  have  a  recognised  outlet  to  George-street,  as 
shown  in  the  plan,  the  case  of  Young  i\  Cuthhertson  will  not  apply.  And 
if  the  5  Will.  IV,  No.  20,  applies  to  the  Quay  (as  land  "  left  open  and 
used  as  a  carriage  way  "  within  the  meaning  of  the  enactment  cited),  it 
w^ill  be  immaterial  to  consider  whether  the  way  be  strictly  a  "  highway  " 
or  not. 

Judgment  according! g, 

(9)  17 'Jurist  386. 


^38  BUPRKUE  OOTTBT  OASIS. 


1856.  MORTIMER  and  another  v.  MORT.  (1) 


Aug,  25. 

i^hen  C.I 
ZHckinson  J. 


p  _  Vendor  and  purchaser— Want  of  tUle^*'  Station** —Exceptions  to  HUe— Construction 

'^^^ow  J.'  o/condUiona  Umiting  vendor^a  UabUity  —  Principal  and  agent— Auctioneer-^ 

and      *  Undisclosed  principal — Subsequent  election  by  vendee — Intention  to  charge  agent 

Milford  J.  — Knowledge  of  facts. 

The  defendant,  an  auctioneer,  sold  to  the  plaintifis,  or  one  of  them,  a  certain 
eheep-station  and  sheep,  upon  this  condition  among  others,  that  the  purchaser 
should  be  on  the  station  to  take  delivery  within  thirty  days  of  sale,  allowing,  if 
required,  another  thirty  days  for  delivery  of  stock,  after  which  all  responsibiiity 
on  the  part  of  the  vendor  should  cease,  and  no  objection  to  either  stock  or  station 
should  be  allowed.  The  purchase  money  was  paid  and  possession  taken,  but  it 
was  discovered  after  the  time  limited  in  the  above  condition,  however,  that  the 
vendor  had  no  license  from  the  Crown,  and  plainti£Gs  were  therefore  ejected  as 
trespassers. 

Hdd^  when  a  station  or  right  of  run  is  sold,  the  vendor  engages  to  make  some 
sort  of  a  title  to  it,  and  at  all  events  to  give  something  to  which  he  has  a  right. 

Conditions  of  sale  which  restrain  the  vendor's  liability,  and  which  derogate  from 
the  rights  of  the  purchaser  according  to  the  general  rules  of  law,  are  to  be  con- 
strued strictly,  and  therefore,  in  the  above  contract,  the  word  "station"  taken  in 
conjunction  with  the  word  "  sheep  "  must  mean  that  the  objections  to  be  taken  to 
each  were  to  be  of  the  same  kind,  viz.,  as  to  quality,  quantity,  and  situation  of  run. 

At  the  trial  there  was  evidence  tending  to  show  that  after  the  discovery  of  the 
breach  the  plaintiff  had  treated  one  D.  as  the  vendor. 

Hdd,  the  Judge  should  have  directed  the  jury  to  find  a  verdict  for  the  defendant, 
if  they  should  be  of  opinion,  that  the  plaintiffs  at  the  time  of  the  sale  knew  who 
was  the  principal,  or,  if  they  should  find  that  defendant  was  the  principal,  and 
that  the  plaintiffs  knew  it  subsequently  to  the  sale  {Dickinson^  J.,  dissentiente), 

{Per  Dickinson^  J.  To  make  the  defendant  liable  there  must  be  evidence  of  an 
intention  on  the  part  of  both  parties,  that  he  should  be  charged. ) 

Knowledge  of  the  facts  is  necessary  In  all  cases  of  election,  and  if  the  plainti£Gs 
did  not  know  that  D  was  the  principal,  they  could  not  elect  to  charge  him. 

New  Tbial  Motion,  the  action  being  for  breach  of  contract,  wherein 
the  plaintiff  had  obtained  a  verdict,  with  X800  damagea  The  facta 
appear  in  the  judgment. 

The  Attorney 'General  and  Broadhurst,  in  support  of  the  motion. 

The  Solicitor-General  and  Fring,  contra. 

Cur,  adv,  vultn 

(1)  The  Sydney  Morning  Herald,  July  3,  August  28,  1856. 


SITPREMK   COURT  OASES. 
Judgment  was  delivered,  August  25,  by —  1866. 


939 


MiLFORD,  J.      This  is  an  action  brought  by  John  Mortimer^  and       ^^™sx& 
Andrew  Anderson  against    Thomas    Sutcliffe  Mort,   the    well-known       Mobt. 
auctioneer  of  Sydney. 

The  plaintiff  in  their  declaration  allege  that  the  defendant  put  up 
the  station  called  Toomcul  and  9,300  sheep  for  sale,  upon  the  following 
conditions  : — Ist.  That  the  highest  bidder  should  be  the  purchaser.  2nd. 
That  the  purchaser  should  be  on  the  station  to  take  delivery  within 
thirty  days  of  the  sale,  allowing,  if  required  another  thirty  days  for  the 
delivery  of  the  cattle,  after  which,  all  responsibility  on  the  part  of  the 
vendor  should  cease,  and  no  objection  to  either  stock  or  station  should 
be  allowed.  3rd.  The  usual  conditions  respecting  arbitration.  4th. 
The  forfeiture  of  the  deposit  in  case  the  purchaser  should  fail  to  comply 
with  the  conditions.  5th.  That  the  purchaser  should  pay  to  the 
auctioneer  a  deposit  of  25  per  cent,  on  the  purchase  money  on  the  fall 
of  the  hammer,  and  the  residue  on  the  order  for  delivery  being  tendered 
to  the  purchaser. 

The  declaration  then  stated  that  the  plaintiffs  became  the  purchasers 
at  the  auction  upon  those  conditions,  for  the  sum  of  £1,782  10s.,  and 
paid  a  deposit  of  £445  12s.  6d. ;  that  in  consideration  of  the  plaintiff 
promising  to  })erform  the  contract  of  sale,  the  defendant  promised  the 
plaintiffs  to  deliver  to  them  the  sheep  and  station,  and  to  make  out  for 
and  give  to  the  plaintiffs  a  good  a/nd  proper  title  to  the  same ;  that, 
although  the  plaintifiEs  have  paid  the  purchase  money  and  performed 
the  conditions  on  their  part,  and  have  requested  the  defendant  to  make 
out  and  give  to  the  plaintiffs  a  good  and  proper  title  to  the  station,  and 
although  the  defendant  delivered  to  the  plaintiff  the  sheep  and  station, 
yet  that  at  the  time  of  the  exposure  to  sale,  and  from  thence  hitherto, 
the  defendant  had  not  a  good  right  or  title  to  sell  the  station,  and  did 
not  nor  would  make  or  procure  to  be  made  a  good  and  proper  title  to 
the  same,  whereby  the  plaintiffs  have  been  obliged  to  give  up  the  station  \ 
and  the  plaintiffs  have  incurred  great  expense  and  suffered  great  damage 
in  consequence,  besides  the  loss  of  the  station.  The  declaration  contains 
a  count  for  money  received  by  the  defendant  for  the  plaintiff'  use,  and 
the  damages  are  laid  at  £2,000,  which  were  subsequently  increased  to 
£4,000. 

m 

The  defendant  pleaded  that  he  did  not  promise  as  alleged  ;  and  also, 
as  to  the  second  count,  that  he  never  was  indebted  as  alleged.  The 
plaintiflGs  took  issue  on  these  pleas. 
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1856.  The  cause  was  tried  on  the  25th  April  last,  before  me,  when  the 

MoRTiMEB    P™cipal  facts  disclosed  appear  to  be  as  follows.     In  April,  1852,  the 
^.^*  defendant  put  up  the  sheep  and  station  mentioned  in  the  declaration 

for  sale,  at  his  auction  I'ooms,  upon  the  conditions  set  forth  in  the 
declaration,  the  sale  having  been  previously  advertised  as  follows : — 
"  Por  re-sale,  the  beautiful  station  of  Toomcul. — In  consequence  of  the 
non-compliance  with  the  terms  and  conditions  of  sale. — In  the  Burnett 
district,  80  miles  from  Wide  Bay,  and  the  same  from  Gajndah,  together 
with  9,300,  as  fine-wooUed  as  any  in  the  district,  and  all  in  high  health 
and  condition.  Mr.  Mort  will  re-sell  by  public  auction  at  his  rooms,  on 
Friday,  the  2nd  of  April,  at  11  o^clock,  the  above  sheep,  together 
with  the  valuable  station  on  which  they  are  depasturing,  well  known  in 
the  district  by  its  native  name  of  Toomcul,  and  recognised  as  a  first- 
rate  fattening  run,  always  most  abundantly  watered,  and  luxuriantly 
grassed.  (The  number  of  the  sheep  are  then  specified,  amounting  to 
9,300.)  There  are  upon  the  station  a  good  house,  woolshed,  huts,  stock- 
yard, paddocks,  &c.;  also  hurdles  for  about  10,000.  The  advantages  of 
new  country  are  now  so  well  understood,  as  is  shown  by  the  prices 
realised  for  these  northern  stations  over  older  runs,  that  it  is  almost 
needless  to  call  attention  to  the  fact.  The  large  profits  derived  from 
these  fattening  stations  is  well  known,  and  as  the  run  now  offered  for 
sale  is  in  that  quality  highly  superior,  it  will  be  the  purchaser's  own 
fault  if  he  does  not  quickly  realise  sufficient  with  the  wool  to  nearly 
cover  his  purchase." 

« 

It  appeared  that  this  station,  as  stated  in  the  advertisement^  had 
been  up  for  sale  before,  but  the  sale  had  gone  off,  and  that  the  owner 
had  again  offered  the  sheep  and  station  for  sale. 

The  property  belonged  to  Mr.  FerriteVj  who  had  mortgaged  it 
to  Mr.  S.  A.  Donaldson,  to  secure  £1,400  and  interest,  and  the  mortgage 
contained  the  usual  power  of  sale.  The  purchase,  as  it  was  alleged  by 
the  plaintiffs,  was  made  by  them,  or  by  the  plaintiff  Mortimer  on  behalf 
of  himself  and  of  the  co-plaintiff  Anderson,  They,  after  the  sale,  took 
possession  of  the  sheep  and  station.  It  was,  however,  discovered  (but 
after  the  time  allowed  for  objecting  to  the  stock  or  station)  that  the 
vendor,  whoever  he  was,  had  no  license  or  right  to  the  station  beyond 
occupation,  and  that  the  plaintiffs  never  had  any  title  to  it,  though  they 
remained  in  possession  between  two  and  three  years,  when  they  were 
turned  out. 

Under  these  circumstances  the  plaintiffs  seek  to  render  the  defendant 
Morty  the  auctioneer,  liable  for  the  non-completion  of  the  contract, 
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and  non-conveyance  of  the  station,  on  the  ground  that,  inasmucli  as  he 
did  not  discover  the  principal  for  whom  he  sold,  he  is  liable  as  a 
general  agent.  The  defendant,  in  answer,  contended  that  there  was 
no  contract  between  the  plaintiffs  and  the  defendant ;  but  if  there  were 
any  contract  at  all,  it  was  between  the  plaintiff  Mortimer  and  Donaldson, 
At  the  trial  the  defendant  applied  for  a  nonsuit,  which  was  refused. 
He  did  not  call  any  witnesses. 

I  told  the  jury  that  there  did  not  appear  to  be  any  question  as  to  tlie 
terms  of  the  contract ;  but  left  it  to  them  to  say  whether  it  was  made 
between  the  plaintiffs,  or  only  the  plaintiff  Mortimer^  on  the  one  side, 
and  the  defendant  on  the  other  side,  and  that  if  the  contract  was  not 
made  between  the  plaintiff  and  the  defendant,  it  was  not  proved  as 
stated  in  the  declaration,  and  so  the  plaintiff:)  could  not  recover.  I  said 
that,  supposing  the  contract  were  made  by  both  the  plaintiffs,  the  jury 
were  to  consider  whether  the  defendant,  who  was  selling  as  an  agent, 
ever  disclosed  his  principal,  and  if  he  did  not  he  was  liable  in  respect  of 
the  contract,  and  in  that  case  they  were  to  calculate  the  amount  of 
djtmages  according  to  the  value  of  the  run  at  the  time  of  the  sale.  The 
jury  found  a  verdict  for  the  plaintiffs,  with  £800  damages. 

A  motion  to  set  aside  the  verdict  and  to  have  a  nonsuit  entered,  or 
for  a  new  trial,  was  made  on  behalf  of  the  defendant  in  the  last  term 
on  the  following  grounds  : — 1st.  That  no  proof  was  given  of  the  contract 
declared  upon  or  of  any  contract  between  the  plaintiff  and  the  defendant 
whereby  to  charge  the  defendant  in  the  manner  attempted  by  the 
declaration,  and  that  there  ought  to  have  been  a  nonsuit.  2nd.  That 
the  verdict  was  against  evidence,  and  the  weight  of  evidence.  3rd* 
That  the  damages  were  excessive.  4th.  That  the  jury  must  have 
assessed  the  damages  upon  some  erroneous  principle. 

On  the  motion,  Mr.  Altorney-Gensral  and  Mr.  Broadhurat  appeared 
for  the  defendant,  and  Mr.  Solicitor-Oeneral  and  Mr.  Faucett  for  the 
plaintiffs. 

It  was  contended  on  behalf  of  the  defendant  that  there  was  no 
evidence  of  a  contract  with  the  two  plaintiffs,  or  that  they  were  jointly 
interested  ;  that  the  defendant  was  dealt  with  only  as  auctioneer,  and 
not  as  vendor  \  that  the  plaintiff  Mortimer  knew  before  the  sale  that 
DoiuUdson  was  the  vendor,  and  for  two  yeara  and  a  half,  in  a  lengthened 
correspondence  between  the  plaintiffs  and  defendant,  treated  DonoUdson 
as  the  vendor,  and  elected  to  take  him  as  the  person  responsible  to 
them  ;  that  on  sales  by  auction  of  land  the  auctioneer  never  personally 
contracts  to  give  a* good  title.     As  to  the  damages,  it  was  contended 
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1856.        that  they  were  excessive,  inasmuch  as  the  right  to  a  squatting  station 

Mortimer    ^  nothing  but  a  right  of  entry  on  the  land,  and  the  vendor,  in  selling  a 

- -^-  squatting  station,  sells  what  he  has  and  no  more.     That  the  objection 

MORT. 

for  want  of  title  should  have  been  made  within  the  time  fixed  by  the 
second  condition  of  sale,  which  was  not  done. 

The  plaintiffs,  on  the  other  hand,  contended  that  there  was  evidence 
that  the  contract  was  made  by  both  the  plaintiffs,  or  on  behalf  of 
both  of  them  sufficient  to  go  to  the  jury,  and  that  the  juiy  were 
properly  satisfied  on  that  head.  That  the  plaintiffs  were  in  a  dilemma, 
not  knowing  who  the  real  vendor  was,  and  that  who  is  the  real  vendor 
is  not  clear  even  now.  That  the  agent  is  liable  under  such  circumstances. 
That  the  vendor  of  a  station  sells  something  at  least,  whereas  here  the 
vendor  had  nothing,  and  the  purchasers  got  nothing.  That  the  damages 
were  not  excessive,  there  being  evidence  that  the  improvements  on  the 
run  were  worth  £800.  We  have  taken  time  to  consider  whether  there 
should  be  a  new  trial,  for  liberty  was  not  asked  for  or  granted  at  the 
trial  to  move  for  a  nonsuit,  or  enter  a  verdict  for  the  defendant. 

We  are  all  of  opinion  that  there  was  evidence  to  go  to  the  juiy,  as  to 
whether  the  contract  was  entered  into  by  both  the  plaintiffs,  or  only  by 
Mortimer,  There  are  several  expressions  used  by  the  plaintiffs,  from 
which  a  recognition  of  their  title  to  sue  might  be  inferred,  particularly 
those  of  the  17th  June,  1854,  and  the  18th  of  October,  1853,  in  which 
he  talks  of  the  remedy  which  the  two  plaintiffs  have  against  Donaldson^ 
and  though  doubtless  there  is  also  evidence  that  the  purchaser  was 
Mortimer  alone,  for  instance,  the  document  called  the  sold  note,  in  which 
Mortimer  was  treated  as  the  sole  purchaser,  yet  the  jury  appear  to  have 
been  satisfied  that  the  contract  was  made  by  or  on  behalf  of  the  two 
plaintiffs. 

We  are  also  of  opinion,  that  when  a  station  or  right  of  run  is  sold 
the  vendor  engages  to  make  some  sort  of  title  to  it,  probably  having 
reference  to  the  Government  Regulations,  as  whether  the  holder,  from 
the  situation  of  the  lands,  is  entitled  to  claim  from  Government  the 
residue  of  a  lease  for  eight  or  fourteen  years.  At  all  events,  the  vendor 
engages  to  give  something  to  which  he  has  a  right.  In  this  case  he  had 
nothing,  he  was  only  a  trespasser  against  the  Crown.  We  therefore 
think  that  the  contract,  whoever  were  the  parties  to  it,  has  been  broken. 

We  see  no  reason  to  object  to  the  amount  of  damages  awarded  by  the 
jury.  The  improvements  on  the  run  were  valued  at  £800,  and  the  run 
might,  if  a  proper  title  had  been  made,  have  with  these  improvements 
been  held  for  some  years.     Then  there  was  the  inconvenience  of  having 
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9,300  sheep  without  a  station.     There  was  also  the  value  of  the  run        ^^ 
itself,  leaving  the  improvements  out  of  the  question  ;  for  the  rent  which    Moktimkr 

Vm 

is  paid  for  a  run  is  not  the  very  highest  that  can  be  obtained,  *as  is       Mort. 
shown  bj  the  daily  sale  of  runs  for  large  and  valuable  considerations.         MUford  J. 

We  are  of  opinion  that  the  condition  of  sale,  which  requires  that 
objections  should  be  taken  to  the  sheep  and  station  within  a  specified 
time,  does  not  apply  to  title.  These  conditions,  which  restrain  the 
vendor's  liability,  and  which  derogate  from  the  rights  of  the  purchaser 
according  to  the  general  rules  of  law,  are  to  be  construed  strictly  j  and 
we  are  of  opinion  that  the  word  "station,"  taken  in  conjunction  with  the 
word  ^*  sheep,"  must  mean  that  the  objection  to  be  taken  to  each  are  to 
be  of  the  same  kind,  viz.,  as  to  the  quality,  quantity,  or  situation  of  the 
run. 

We  are  now  come  to  the  considei-ation  of  the  real  difficulty  of  the 
case,  namely,  whether,  under  the  circumstances  disclosed  in  the  evidence, 
the  defendant  had  rendered  himself  liable  to  perform  the  contract 
entered  into  by  him  as  agent  and  auctioneer. 

The  Chief  Justice  agrees  with  me  in  thinking  that  an  auctioneer  is  a 
general  agent ;  and  that  if  such  general  agent,  at  the  time  of  the  scje, 
does  not  disclose  his  principal,  and  also,  if  the  purchaser  does  not,  at 
the  time  of  the  sale,  know  who  is  the  principal,  the  auctioneer,  as  a 
general  agent,  is  liable  to  the  purchaser  for  the  completion  of  the  con- 
tract for  sale,  by  virtue  of  an  implied  contract  imposed  upon  him  by  law. 

Mr.  Justice  Dickinson  is  of  opinion,  that  the  defendant  in  this  case 
was  not  liable,  unless  there  was  an  intention  on  the  part  of  both  parties 
that  he  should  be  charged,  and  that  there  must  be  some  evidence  of  such 
intention.  As  his  Honor  cannot  ascertain  that  the  decision  in  Hcmaon 
«.  Eoberdeau  (2),  has  been  questioned,  he  thinks  it  safe  to  abide  by  it, 
though  it  is  only  a  ruling  at  iVm  PriiLS,  His  Honor  does  not  think, 
however,  that  it  is  a  decision  which  should  be  extended.  He  therefore 
is  of  opinion  that  the  jury  should  have  been  instructed,  that  if  the 
plaintiffis  at  the  sale  really  knew  who  were  interested  in  the  land  they 
bought)  or  had  been  dealing  with  the  party  for  whom  the  defendant 
sold,  the  defendant  was  not  liable,  unless  he  specially  contracted  to  the 
effect  mentioned  in  the  declaration. 

We  all  agree,  however,  that  I  did  not  go  far  enough  in  my  observa- 
tions to  the  jury  at  the  trial.  I  merely  directed  them  to  consider 
whether  the  defendant  had  disclosed  his  principal  at  the  time  of  the 
sale,  and  to  hold  him  liable  if  he  did  not ;  whereas  the  Chief  Justice 

(2)  Peake'sN.P.  120. 
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1856.        and  I  thick  that  I  should  have  told  the  jury  to  consider,  whether  the 


Mortimer    pl&^ntiffs  knew  at  the  time  of  the  sale  who  was  the  principal ;  and  if  the 

V,  jury  were  of  opinion  that  they  did  not  know  this  at  the  time  of  the  sale, 

they  ought  to  consider  whether  Donaldson  was  in  fact  the  principal ; 

Milfom  J.  i^jjjj  j£  gQ^  whether  the  plaintiffs  knew  that  he  was  such  principal  at  any 
subsequent  to  the  sale;  and  if  the  jury  should  be  of  opinion  that 
Donaldson  was  in  fact  the  principal,  and  that  the  plaintiffs  knew  it,  the 
jury  ought  to  consider  whether,  with  such  knowledge,  they  elected  to 
charge  him. 

We  do  not  give  our  opinion  on  the  effect  of  the  evidence ;  but  we  see 
clearly  that  there  was  a  question  for  the  jury  to  say  whether  Donaldson 
was  or  was  not  the  principal,  and,  whether  the  plaintiffs  knew  of  it,  for 
in  DonaMson^s  own  evidence,  although  he  denies  that  the  Toomcul  station 
was  sold  by  his  instructions,  and  states  that  Ferriter  wrote  a  letter  to 
the  defendant  about  the  sale,  yet  he  afterwards  admits  that  Ferriter  was 
not  in  town  at  the  time,  that  he  might  have  given  instructions,  and  that 
there  was  a  power  of  sale  in  the  mortgage.  He  also  states  that  he  bad 
some  communication  with  the  ^l&intiS  Mortimer  before  the  sale. 

Then,  as  to  the  election  to  charge  Donaldson,  and  so  to  exonerate  the 
defendant.  It  is  plain  from  the  evidence  that  Donaldson  now  disclaims 
being  the  principal,  and  it  appears  to  us  that  it  is  doubtful  whether  he 
is  or  is  not.  If  he  be  not,  there  could  be  no  election,  for  the  plaintiffs 
could  not  elect  to  charge  a  person  whom  they  did  not  know.  Know- 
ledge of  facts  is  necessary  in  all  cases  of  election.  However,  the  jury 
might  possibly  be  of  opinion  that  Donaldson  is  the  principal,  and  that, 
knowing  it,  the  plaintiffs  elected  to  charge  him.  If  so,  the  defendant 
was  discharged. 

The  correspondence  between  the  plaintiffs  and  defendant  tends  strongly 
to  show  that  in  the  opinion  of  the  plaintiffs  Z>ona^«on  was  the  principal 
and  the  proper  person  to  be  charged  as  the  contracting  party.  Still  if 
he  was  not,  and  if  the  plaintiffs  consequently  did  not  and  could  not  know 
him  to  be  so,  there  was  no  exoneration  of  the  defendant. 

On  the  whole,  therefore,  there  must  be  a  new  trial.  The  costs  to 
abide  the  event. 

During  the  course  of  our  consideration  of  this  case,  we  have  consulted 
the  following  authorities : — Chitty  on  Contracts^  page  393 ;  Hanson  i\ 
Roherdeau  (3),  Gandasequi  v,  Patterson  (4),  Thompson  v.  Davenport  (5), 
Souter  r.  Drake  (6),  Norton  r.  Herron  (7),  Garrett  v,  Handley  (8), 
Jones  V,  Littledale  (9). 

New  t7'ial  granted, 

(3)  Peake  N.  P.  120.      (4)  15  East  62.       (5)  9  B.  &  C.  78,  and  Sm.  L.C.     (6)  5  B 
&  Ad.  992.      (7)  1  C.  &  P.  648.      (9)  4  B.  &  C.  664.     (9)  6  A.  &;  £.  486. 
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Ex  lyarte  SMITH.  (1)  1856. 

Foreign  Attachment — 1  Vie.,  No.  6,  sec,  2— Account  Hated, 


July  4. 


Stephen  C.J. 

A  letter  from  defendant,  in  Canton,  to  plaintiff,  in  this  colony,  acknowledging  -*^'^*'|^'J^'*  '^• 
that  the  former  is  indebted  to  the  latter  in  a  certain  amount,  and  authorising  him    Milford  J. 
to  retain  certain  goods  in  the  colony,  is  sufficient  as  an  **  account  stated  "  to  entitle 
plaintiff  to  proceed  by  Foreign  Attachment  against  the  goods,  in  the  possession  of 
a  third  person,  although  the  transaction,  out  of  which  the  cause  of  action  has 
arisen,  occurred  beyond  the  colony. 

This  was  a  motion  by  tbe  Solidtor-Generaly  on  notice,  for  a  writ  of 
Foreign  Attachment  against  certain  goods  of  Messrs.  ^ye,  of  Canton, 
now  in  possession  or  under  the  control  of  Mr.  J,  H,  Williams^  Consul 
for  the  United  States.  The  application  was  based  upon  a  letter  from 
Messrs.  Nye^  wherein  they  named  the  amount  due  to  the  present  appli- 
cant, and  said  that  he  might  retain  the  aforesaid  goods.  It  was  con- 
tended that  this  letter  would,  as  an  "  account  stated/'  sustain  the  decla- 
ration, without  proof  that  the  transactions  out  of  which  this  claim  had 
arisen,  occurred  in  this  colony. 

Mr.  WUUanis  stated  that  he  held  the  goods  for  the  benefit  of  the 
creditors  of  Messrs.  JVye,  as  a  body,  having  reason  to  believe  that  they 
had  assigned  their  property  to  trustees  for  their  creditors.  He  had 
received  no  notification  of  the  letter  relied  on. 

The  Court  was  inclined  to  the  opinion  that  the  letter  would  not  con- 
stitute in  itself  a  ground  of  action,  but  eventually  reserved  judgment. 

On  the  following  day,  July  4, 

The  Court  held  that  the  letter  of  the  defendant  was  sufficient  as  an 
'*  account  stated,''  and  such  an  account  being  of  itself  a  sufficient  cause 
of  action,  the  plaintiff  was  entitled  to  proceed  by  Foreign  Attachment 
upon  this  letter,  even  although  the  transactions  out  of  which  this  cause 
of  action  had  arisen  were  beyond  the  colony.  But  a  commission  would 
go  to  Canton,  returnable  in  a  year,  to  ascertain  as  to  whether  the 
attached  property  belonged  to  defendant  or  to  the  assignee.  The  garni- 
shee to  have  leave  to  realise  in  the  interim^  reserving  the  proceeds  to 

abide  the  event. 

Order  accordingly. 

(1)  The  Sydney  Morning  Herald,  July  4  and  5,  1856. 
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1866.  ROBERTS  v.  MORTON.  (1) 


^    '  Ca,  re. — Jurisdiction  of  Court  to  Discharge  Bail, 
Stephen  C.  J. 

Diehneon  J.  rj^^  Court  has  the  power  to  discharge  bail  given  by  a  person  arrested  under  a 

Milford  J.  ^^*  ''^'*  ^^^  ^^®  exercise  of  it  is  discretionary. 

This  was  an  application  to  discharge  the  bail  for  £100,  given  by  the 
defendant  upon  his  arrest  under  a  ca,  re.  to  answer  an  action  for  assault. 

Blakey  in  support  of  the  motion. 

Wiae^  showed  cause. 

The  action  was  by  a  ship-steward  against  the  master  of  the  vessel  in 
which  the  plaintiff  had  sailed  (the  Liberia),  for  a  series  of  assaults  upon 
the  high  seas.  The  ground  of  the  present  application  was  that  the 
cause  of  action  had  been  the  subject  of  a  charge  before  the  magistrates 
at  the  Water  Police  Court,  who  had  adjudicated  thereon,  having  fined 
the  defendant  forty  shillings,  and  directed  the  discharge  of  the  plaintiff" 
from  the  vessel.  There  were  two  questions  at  issue,  firat,  whether  the 
Court  had  the  power  to  discharge  bail  under  these  circumstances,  and 
secondly,  whether  this  was  a  case  for  the  exercise  of  that  power.  It 
was  stated  by  counsel  that  it  was  desirable  that  the  practice  should  be 
settled. 

The  Court  held  unanimously  that  the  power  of  thus  interfering  was 
vested  in  the  Court,  but  was  one  to  be  exercised  according  to  its  dis- 
cretion, and  that  the  present  case  was  not  one  in  which  they  would 
interfere.  The  nature  and  extent  of  the  assaults  were  proper  questions 
for  a  jury.  If  the  facts  were  not  falsely  stated  in  the  plaintiff's  affidavit^ 
the  magistrates  must  either  have  adjudicated  upon  one  assault  only,  or 
considering  the  matter  as  one  transaction,  have  awarded  a  very  insuf- 
ficient penalty.  If  the  plaintiff's  statements  were  false,  the  defendant 
ought  to  be  left  to  his  remedy  on  that  account 

Bule  disdiargedf  costs  to  be  costs  in  the  cause. 
(\)  The  Sydney  Morning  Eerald^  July  4,  1856. 
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GANNON  AND  ANOTHER  V.  SPINKS,   (1)  1856. 


Oct,  28 
Registration  Act,  6  Geo.  IV,,  No.  22 — Disposing  power  in  grantor  while  graivt  is      jy^J  22 

unregistered^**  Priority  *"— Insolvent  Acts,  5  Vic,  No,  17,  ss,  5,  6,  and  33, 

and  7  Vic,,  No,  19,  s.  S— Conveyance  to  trustees  for  creditorS'-Fraiuitdent  Stephen  C,  J, 

a>lienation'~Deed  containing  valid  and  invalid  transfers.  Dickinson  J. 


The  plaintifib  claimed  in  ejectment  under  a  conveyance  from  J.  to  P.  in  1839,  and 
from  P.  to  themselves  in  1844.  J.,  however,  in  1843,  conveyed  all  his  property  to 
K.  and  others,  in  trast  for  his  creditors,  the  land  in  qaestion  being  named  in  the 
inatmment ;  this  deed  was  immediately  registered,  while  that  of  J.  to  P.  was  not 
registered  till  1845.  The  conveyance  to  K.  was  not  executed  by  the  due  proportion 
of  creditors  as  required  by  5  Vic,  No.  17,  s.  33.  J.'s  estate  was  sequestrated 
in  1844,  and  K.  appointed  assignee.  Defendant's  title  was  based  upon  a  conveyance 
by  K.,  alone,  in  1847,  to  one  B.  The  jury  found  that  the  conveyances,  J.  to  P.,  J. 
to  the  trustees,  and  P.  to  the  plaintiffs,  were  honA  fide,  and  also  that  the  land  in 
dispute  was  included  in  the  trust  deed  in  error.  Held,  there  was  a  "valuable 
consideration  "  within  the  meaning  of  the  6  Geo.  IV,  No.  22,  to  support  the  deed 
of  1843,  namely,  the  promise  to  pay  all  J.'s  creditors  equally,  and  to  allow  him  to 
leave  the  colony.     « 

Tho  registration  of  the  deed  of  1843  did  not  render  void  the  conveyance  to  P., 
but  merely  gave  the  former  a  **  priority."  As,  therefore,  the  land  did  not  belong 
to  J.,  his  conveyance  to  trustees  could  not  have  the  effect  of  a  *'  fraudulent 
alienation  "  within  the  meaning  of  the  Insolvency  Acts,  5  Vic,  No.  17,  ss.  5,  6, 
and  33,  and  7  Vic,  No.  19,  s.  8.  The  fact  that  the  same  instrument  conveyed 
other  properties  also  would  not  affect  the  question,  the  6th  section  not  making  the 
isstninient  void,  but  merely  the  alienation. 

This  was  a  motion  to  enter  a  verdict  for  the  defendant,  or  for  a  new 
trial,  in  an  action  of  ejectment  (2).  A  verdict  for  the  plaintiiTs  had 
been 'returned  with  special  findings,  leave  being  reserved.  The  facts 
appear  in  the  reserved  judgment  of  the  Court,  delivered,  28th  October, 

The  Chief  Justice.  This  is  an  Ejectment,  brought  to  recover  a  piece 
of  land  in  Sydney,  formerly  in  the  possession  of  one  Jones,  under  whom 
both  parties  in  the  case  claim,  and  the  questions  which  we  have  to  decide 
in  it,  after  a  verdict  returned  for  the  plaintiffs,  were  argued  before  us  on 
a  motion  (by  consent)  to  enter  the  verdict  for  the  defendant,  or  to  grant 
Lim  a  new  trial. 

(1)  The  Sydney  Morning  Herald,  July  11,  October  29,  November  15  and  24, 

1856.     Cited  1  S.C.R.  Eq.  38  ;  8  S.C.R.  92. 

(2}  Argued,  July  10,  by  Plunkett,  Q.C.,  and  Stephen,  for  the  defendant,  and  the 
Attorney -General  and  Broadhunt,  for  the  plaintiffs. 


and 
TherryJ. 


S  PINKS. 
Ste;,hr}i  C.J. 
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1856.  The  plaintifiTs'  title  is  a  conveyance  from  the  said  Jones  to  •/.  J,  Peacock 

Gannon  iQ  1839,  and  from  Peacock  to  them  (as  trustees  for  a  Mrs.  Gannon  and 
her  children),  in  July,  1884.  The  defendant's  title  is  a  conveyance  from 
the  same  Joiies  to  Edward  Knox,  and  two  other  persons,  in  trust  for 
Joneses  creditors,  in  August,  1843,  and  from  Knox  (alone)  in  the  year 
1847,  under  circumstances  to  be  presently  explained,  to  one  Bryc%  who 
in  the  same  year  sold  to  King,  from  whom  the  defendant  purchased  the 
property  in  1853. 

The  case  appears  to  have  been  this,  that  Jones  certainly  sold  the  pro- 
perty to  Peacock,  although  as  these  parties  were  on  terms  of  intimacy, 
and  the  deed  was  not  registered  until  after  the  former's  insolvency,  fraud 
was  attributed  to  the  transaction.  A  few  years  afterwards  Joneses  affairs 
became  embarrassed,  and  he  executed  the  trust  deed  to  Knox  and  the 
others  to  relieve  himself,  the  deed  being  an  assignment,  in  fact,  of  all  his 
property,  and  framed  in  terms  large  enough  to  include  the  land  in  con- 
test, which,  with  other  properties  in  Sydney,  was  specified  and  described 
in  a  schedule  annexed  to  the  deed. 

The  plaintiff's  title,  therefore,  is  prior  in  point  of  tfme.  Joneses  con- 
veyance to  Knox  and  his  co  trustees,  however,  M'as  registered  immedi- 
ately after  its  execution,  whereas  that  to  Peacock  was  not  registered  till 
1845.  So  that  if  Joneses  said  conveyance  in  trust  for  his  creditors  was 
(in  the  words  of  the  enactment  6  Geo.  IV,  No.  22)  "  made  and  executed 
bond  fide,  and  for  a  valuahle  consideration,"  it  is  entitled  to  priority  over 
Joneses  to  Peacock  ;  and  the  defendant,  if  no  other  obstacle  interposed, 
would  prevail  in  this  action. 

Now,  according  to  the  decision,  of  the  Court  in  Doe  v.  Gannon  (3), 
August)  1847,  followed  by  Doe  v.  King  (4),  July,  1854,  in  which  latter 
case  the  same  conveyances  on  either  side  were  in  controversy,  the  hona- 
aies  indicated  by  the  enactment  (although,  perhaps,  not  so  intended  by 
the  Legislature)  is  honafides  in  the  transferor.  But  it  was  maintained 
here  that  the  deed  of  1843  could  not  have  been  executed  in  good  faith 
by  Jones,  because  if  he  remembered  his  previous  conveyance  to  Peacock, 
the  very  act  of  again  transferring  the  property,  or  attempting  so  to  do, 
was  a  fraud.  If,  on  the  other  hand,  Jones  did  not  remember  that  previous 
conveyance,  then,  it  was  contended,  his  supposed  transfer  to  Knox  and 
co-trustees  was  invalid  on  other  grounds.  The  honafides  of  the  latter 
conveyance,  however,  was  the  main,  if  not  the  only,  question  in  contest 
at  the  trial. 

(3)  Ante,  p.  400,  vol.  1.        (4)  AnU,  p.  829. 
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As  affecting  the  question  of  Joneses  bona  fides  in  executing  that  con-        1866. 


veyance,  evidence  was  received  to  show  fraud  in  his  conveyance  to  Peor      Gannon 
cocky  and  in  the  conveyance  also  from  Peacock  to  the  plaintifiSs.     With  ^'' 


regard  to  the  last  inquiry,  its  materiality  may  admit  of  doubt,  for  no 
connection  was  shown  between  the  plaintiffs  and  Jones,  and  no  fraud  by 
Peacock  in  conveying  to  those  parties  could  revest  in  Jones  a  title  pre- 
viously parted  with.  But  if  Jones  acted  fraudtdenUy  in  conveying  to 
Peacock,  the  former's  conveyance  afterwards  in  trust  for  creditors  was, 
perhaps,  not  only  bona  fide  but  meritorious.  We  are  not  called  on,  how- 
ever, as  the  case  now  stands,  to  pronounce  any  opinion  respecting  the 
effect  of  the  evidence  on  which  the  plaintiff's  deeds  were  impeached,  for 

the  fact  of  fraud,  or  bad  faith,  in  the  concoction  of  either  of  them,  was 

« 

negatived  by  the  verdict. 

The  Jury  found,  nevertheless,  in  effect,  that  the  deed  of  1843  was  also 
executed  in  good  faith,  it  being  their  opinion  that  Jones  at  the  time 
forgot  the  fact  of  the  previous  sale.  The  exact  words  used  by  the  Jury 
were,  "  We  believe  that  the  allotment  was  included  in  the  deed  in  error." 

It  was  contended  for  the  plaintiffs  that  this  finding  destroyed  the  effect 
of  the  deed  altogether ;  for  if  Jones  never  intended  to  convey  thereby 
any  land  which  he  had  already  disposed  of  to  a  purchaser,  the  mere 
insertion  of  a  description  of  the  land  by  mistake  in  that  deed,  or  in  a 
schedule  annexed  thereto,  would  not  pass  the  property.  And  a  debtor 
80  circumstanced,  it  was  argued,  must,  by  analogy  to  the  case  of  a  bank- 
rupt whose  assignees  take  no  more  than  he  holds  beneficially,  be  con- 
sidered to  have  transferred  only  what  was  equitably  and  morally,  as  well 
as  legally,  his  own. 

But,  supposing  this  difiiculty  overcome,  the  effect  of  that  deed  of  1843 
was  further  impeached  by  proof  of  the  sequestration  of  Joneses  estate 
under  the  Insolvency  Act,  in  May,  1844,  first,  on  the  petition  of  the 
trustees  themselves,  and,  secondly,  on  that  of  a  creditor,  Knox  being  in 
each  case  appointed  assignee.  It  was  maintained  for  the  plaintiffs  that 
by  virtue  of  the  6  th  section  of  that  Act  the  sequestration  ipso  facto 
avoided  the  said  deed,  the  same  not  having,  as  it  appeared,  been  executed 
by  the  due  proportion  of  creditors  required  (under  the  5  Vic,  No.  9> 
s.  33)  to  give  validity  to  such  a  deed. 

These  several  points,  with  one  other  yet  to  be  mentioned,  were  argued 
before  Mr.  Justice  Dickinson,  Mr.  Justice  TJierry,  and  myself,  during 
the  last  term,  when  we  took  time  to  consider  our  judgment,  and,  after 
conference,  in  which  we  have  been  assisted  by  Mr.  Justice  Milford,  our 
opinion  is  as  follows. 


Stephen  C.J. 
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1856.  The  chief  difficulties  in  this  case,  certainly  not  inconsiderable,  arise 

Gannon  ^^^  ^^  Jonea^a  conveyance  of  1843,  as  affected  by  his  insolvency  ;  for,  on 

^'  the  effect  of  that  conveyance,  with  reference  to  its  reffiairatumj  we  are 

iSPINKS* 
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relieved  from  doubt  by  former  decisions,  and  by  the  finding  of  the  jury. 
In  J)oe  V.  King,  we  held  that  the  enactment  in  6  Geo.  IV,  No.  22  (as 
to  the  priority  of  registered  over  unregistered  or  subsequently  registered 
deeds),  was  in  effect  this,  that,  as  against  a  conveyance,  daly  registered, 
provided  it  were  "  executed  bondjide,  and  for  a  valuable  consideration,'' 
a  previous  conveyance,  subsequently  registered,  or  never  registered,  has 
no  operation  at  all.  So  that,  as  to  the  Begistration  Act,  the  only  ques- 
tions here  were,  first,  whether  the  deed  of  1843  was  executed  hondfidey 
and,  secondly,  whether  it  was  executed  for  a  valuable  consideration. 

The  former  question,  if  bond-fides  in  Jones  be  the  inquiry,  is  disposed 
of  by  the  jury.  If  bondfides  in  the  transferee  be  intended,  there  can 
be  no  room  for  doubt  on  that  point.  The  second  question,  as  to  valuable 
consideration,  was  decided  by  us  in  favour  of  this  same  deed,  in  Doe  v. 
King  (5).  It  was  a  conveyance  of  the  debtor's  property,  on  trust  to  pay 
all  his  creditors  (the  trustees  themselves  being  three),  in  equal  propor- 
tions, in  consideration  of  time  being  given  him,  with  permission  to  leave 
the  colony  to  collect  property  elsewhere  ;  and  the  deed  was  executed  by 
the  trustees,  and  several  other  of  those  creditors.  We  held,  therefore, 
that  (within  the  meaning,  and  for  the  purposes  of  the  6  Geo.  TV,  "No,  22) 
such  conveyance  was  one  executed  for  value.  See  on  this  pointy  Roberts 
on  the  Stats.  13  and  27  Eliz.,  431. 

If  that  decision  was  wrong,  it  may  be  sufficient  here  to  say  that  it  has 
never  yet  been  impeached.  Were  the  doctrine  to  be  maintained,  that 
the  Registration  Act,  imperfect  as  it  is  in  other  respects,  protects  a 
registered  conveyance  against  previous  unregistered  ones,  in  case  only 
the  former  was  for  "  valuable  "  as  distinguished  from  a  "  good "  con- 
sideration, a  distinction  for  which,  in  such  cases,  we  can  discover  no 
valid  reason,  the  provision  would  be  most  inconveniently  limited.  And 
if,  further,  such  a  consideration  as  that  moving  from  Jones^  creditors,  in 
the  present  case,  were  to  be  ranked  as  simply  good,  but  not  valuable, 
the  enactment  would  become  powerless  to  protect  the  very  class  of 
persons  for  whose  benefit  probably  it  was  especially  passed. 

The  question,  on  the  other  hand,  what  is  meant  by  the  term  "  valuable 
consideration  "  in  an  insolvent  law,  passed  for  the  purpose  of  defeating 
transactions  by  debtors,  when  embaiTassed,  except  for  money,  or  other 

(5)  Ante,  p.  829. 


Stephen  C.J. 


8UPBEHE   COURT  CASES.  ^^1 

actual  equivalent,  has  to  be  determined  (on  the  same  rules  of  construe-        1866. 
tion)  hy  reference  to  a  different  state  of  things.     The  words  "fraudulent      Gannon 
alienation  "  in  s.  5  of  the  latter  Act,  for  instance,  would  dearly  be  taken      „  ^* 
to  include  a  conveyance  in  trust  for  creditors  ;  because,  the  object  of  the 
law  beiug  the  distribution  of  an  insolvent's  estate,  in  a  certain  prescribed 
mode,  such  a  conveyance  is  technically  said  to  be  in  fraud  of  that  law. 
And  yet  (as  Oswald  v,  Thompson  shows),  (6)  such  a  conveyance  is  not 
a  fraud  under  the  13  Eliz.,  c.  5,  passed  specifically  for  protection  of 
creditors.   See  the  other  cases,  in  the  notes  to  Twyne^s  ease,  1  Sm.  L.C.  12. 

We  might,  however,  have  held,  possibly,  that  the  trust  conveyance 
here  was  for  valuable  consideration,  even  within  s.  6  of  the  Insolvent 
Act,  were  it  not  for  the  significant  proviso  appended  to  that  section,  and 
repeated  in  the  Insolvency  Amending  Act,  7  Yic,  No.  19,  s.  8;  standing 
alone,  the  enactment  would  appear  to  be  directed,  simply,  against  aliena- 
tions by  debtors  of  portions  of  their  property,  to  an  extent  producing 
inability  to  pay  their  debts,  without  actual  value  for  the  transfer.  Such 
transactions,  in  themselves  fraudulent,  are  naturally  made  **  absolutely 
void.''  But  the  appended  proviso,  and  enactment  in  the  7  Victoria^ 
amount  to  a  legislative  declaration,  that  alienations  of  this  character, 
by  a  debtor  insolvent  at  the  time  or  by  the  alienation  rendered  insolvent 
are  constructively  fraudulent.  But,  if  so,  they  must  be  "  without 
valuable  consideration,"  for  the  purposes  of  the  sixth  section ;  because 
otherwise  they  could  not,  as  thereby  provided,  be  deemed  fraudulent. 

We  accordingly  held,  in  Bloocsome  v.  Blaxland,  July,  1856  (7)  that 
every  conveyance  of  this  kind  was  void,  *'  if  not  instantly,  yet  on  any 
sequestration  subsequently  issuing,"  unless  protected  by  the  5  Yic., 
No.  9,  s.  33,  by  the  deeds  being  executed  by  a  majority  of  the  creditoi*s. 

Jones's  conveyance  of  1843,  therefore  (in  so  far  as  it  related  to  any 
property  of  his  own),  the  deed  not  having  been  so  executed,  was,  if  he 
was  then  insolvent,  either  at  the  moment' void,  or  it  became  void  by  the 
sequestration,  unless  there  has  been  some  alienation  by  the  trustees,  or 
equivalent  act  or  circumstance,  protected  by  the  Insolvent  Act,  section 
9.  It  appears  from  that  section,  that,  notwithstanding  the  words 
"  absolutely  void  "  in  the  sixth  clause,  such  a  conveyance  will  pass  the 
debtor's  estate,  in  certain  specified  cases.  The  question  is,  whether 
Bryce,  who  purchased  from  Knox  alone,  and  not  as  one  of  the  trustees, 
but  as  assignee  under  the  sequestration,  can  be  deemed  a  purchaser  from 
the  trustees.     The  sequestration  being  founded  on  a  surrender  of  the 

(6)  17  L.  J.  Ex.  234.       (7)  Tht  Sydney  Morning  Herald,  May  3  and  Angnst  11. 
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1856.        estate   by   the  trustees,  as  persons  then   'legally   vested"    with  its 
Gannon      administration,  Bryce  may,  possibly,  in  some  sense  be  deemed  a  purchaser 

»•  from  the  trustees. 

Spinks. 

Stephen  C  J  ^®  have  said,  however,  that  Joneses  deed  of  1843  can  be  void  only  in 
so  far  as  it  related  to  property  of  kia  oum.  We  mean  to  say,  property 
which  in  fact  or  in  law  was  so  at  the  time  of  (or  immediately  before) 
the  execution  by  him  of  that  deed.  It  would  seem  to  be  almost  clear 
for  argument  that  the  enactment  in  s.  6  of  the  Insolvent  Act,  a  law 
intended  to  protect  creditors  against  wrongful  alienations  by  the  debtor, 
could  not  have  contemplated  any  other  property,  as  the  object  of  such 
alienation,  than  his  own,  such  property  as,  ordinarily,  and  in  the  proper 
sense,  could  be  deemed  his  to  dispose  of.  The  enactment  appears  to  be 
directed  against  alienations  of  property  by  a  debtor,  to  which  his  creditors 
would  have  a  just,  if  not  legal  claim,  for  the  satisfaction  of  their  debts. 
The  question  then  arises,  can  the  allotment  of  land  in  controversy  be  so 
deemed  1  For  the  creditors  could  not  have  claimed  it  under  either  an 
execution  or  a  sequestration.  JoneSy  it  is  true,  could  under  certain  con- 
tingencies, effectually  pass  the  property  to  them,  that  is  to  say,  if  they 
should  thereafter  succeed  in  registering  his  conveyance  before  Peacock 
registered  the  prior  deed.  But  was  the  land,  nevertheless,  ever  Jones's 
land,  for  any  purpose  contemplated  or  provided  for  by  s.  6  of  the  Insol- 
vent Act,  after  the  conveyance  to  Peacock ;  and,  if  not,  was  the  transac- 
tion of  1843,  as  far  as  it  respects  that  land  an  alienation  avoided  by  that 
section  ? 

There  is  yet  a  further  point  for  inquiry.  Supposing  the  deed  of  1843 
to  be,  in  other  respects,  within  the  enactment,  is  or  not  the  defendant 
entitled  to  the  opinion  of  a  jury  on  the  question  whether  Jones  was,  at 
that  time,  actually  insolvent  within  the  intent  and  meaning  of  that 
enactment. 

On  the  points  thus  indicated  we  shall,  considering  the  peculiar  circum- 
stances of  this  case,  be  ready  to  hear  argument,  should  the  parties  in  the 
cause,  or  either  of  them,  so  desire.  We  have  no  doubt  on  any  other 
point.  If  the  conveyance  of  1843  operated  at  all,  wo  are  of  opinion 
that  it  effectually  passed  the  property  in  contest.  By  that  deed  Jones 
assumed  to  convey,  and  did  in  terms  convey,  everything  over  which  he 
had  a  disposing  power,  including  expressly,  in  the  annexed  schedule, 
the  property  in  question.  The  trustees,  for  themselves  and  the  other 
creditors,  took  it  as  a  portion  of  the  estate,  in  return  for  which  they 
forbore  further  to  press  him  for  their  debts.  By  the  Registration  Act, 
passed  to  prevent  frauds  by  secret  conveyances,  Jones  had  a  disposing 
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power  in  favour  of  a  transferee  effecting  a  prior  registration  over  this        1836. 


property.     The  trustees  had  therefore  (and  a  fortiori  purchasers  from      Gannon 
them  had)  a  right  to  acquire,  and  retain  or  dispose  of  it.  ^* 

There  was  some  evidence,  but  not  of  a  very  distinct  character,  in  the  ^^^^^/^^^^  q  j^ 
course  of  the  plaintiffs'  case,  at  the  trial,  of  possession  of  the  land  in  two 
persons  named  Long  and  Wright^  before  any  possession  or  act  of  owner^ 
ship  shown  in  Jones.  The  defendant's  counsel  maintained,  therefore, 
that  title  should  be  deduced  from  those  persons ;  in  the  absence  of  which 
it  was  insisted  that  the  plaintiffs  could  not  recover.  For  this  position, 
the  case  of  Doe  v.  Barnard  (8)  was  relied  on. 

We  all  think  that  there  is  nothing  in  that  objection.  The  plaintiffs 
gave  evidence  of  acts,  indicating  primd  facie  ownership  in  JoneSy  from 
whom  they  deduced  title.  That  evidence  was  not  countervailed,  as  we 
conceive,  by  showing  prior  occupation  in  Long  and  Wright  If  those 
persons,  because  of  that  occupation,  were  presumably  the  owners  at  that 
time,  the  presumption  (for  exactly  the  same  reason)  is  not  the  less 
strong,  that,  at  the  subsequent  period,  Jones  was  owner.  And  then^ 
looking  at  the  defendant's  case,  we  find  that  he  himself  recognises 
J&nei  title  by  claiming  under  the  same  individual.  In  Dot  v,  Barnard^ 
the  prior  possession  raised  an  unanswerable  presumption  that  the  fee 
was  in  the  first  possessor's  heir,  whose  title  was  clearly  inconsistent  with 
that  claimed  for  the  plaintiff. 

In  addition  to  the  cases  already  mentioned  in  this  Judgment,  the 
following  were  cited  on  the  argument.  As  to  the  registration  points  : 
BusJiell  V,  BtLslhell  (9),  Doe  v,  Allsop  (10),  and  Underwood  v.  Lord 
C our  town  (11).  On  the  Insolvency  question:  Lindon  v.  Sharp  (12)  ^ 
and  Kidd  v.  Dick  (12a),  in  this  Court,  July,  1855. 

Further  argument  was  heard,  Nov.  14,  and  judgment  delivered, 
Nov.  22,  by— 

The  Chief  Justice.  Having  heard  further  argument  on  this  case,  in 
accordance  with  the  leave  given  in  our  former  judgment  upon  it,  we 
have  reconsidered  the  point  whether  Jones's  deed  of  18i3  was  void  as  to 
the  property  in  contest. 

We  are  of  opinion,  that  the  registration  of  that  deed  merely  gave  it 
a  "  priority  "  over  the  former  conveyance  to  Peacocky  and  did  not  destroy 
the  last-mentioned  deed.  Jones  v.  Gibbons  (13)  ;  Collins  v.  Bfantern 
(14).     As  then  the  property,  but  for  the  conveyance  to  Knox^  and  its 

(8)  L.  J.,  Q.B.  308.  (9)  1  Sch.  &  Lef.  98.  (10)  5  B.  &  Aid.  145.  (11)2  Sch. 
&  Lef.  68.  (12)  6  M.  and  Gr.  905.  (12a)  The  Sydney  Morning  Herald,  July  14, 
1855.     (13)  9  Ves.  407.     (U)  1  Smith's  L.  C.  169a,  Ed.  3. 
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1866.  prior  registration  by  him,  would  have  belonged  to  Peacock,  the  alienation 
Gannon  ^  Knox  could  under  no  circumstances  have  rendered  Jones  insolvent,  or 
^  ^'  poorer  than  he  was  before ;  and  it  was  perfectly  immaterial  to  his  credi- 

tors, whether  Peacock  or  Knox  had  that  property.  And  if  Jones  could 
never  have  been  rendered  insolvent  by  the  conveyance  to  Knax^  the 
transfer  cannot  be  within  the  6th  section  of  the  Insolvent  Act. 

It  was  urged,  however,  that  the  deed  to  Knox  related  to  other  pro- 
perties besides  the  one  in  question,  some  of  which  were  beneficially  his 
own ;  and  therefore  that,  as  the  deed  was  void  as  to  these,  it  must  be 
equally  so  as  to  the  latter.  We  are  not  affected  by  this  argument ;  for 
the  6th  section  of  the  Insolvent  Act  does  not  make  the  instrument  of 
transfer  void,  but  merely  the  alienation  itself.  Therefore  we  think  that 
such  a  deed  as  that  of  1843  might  comprise,  at  the  same  time,  both  void 
and  valid  transfers  of  property  (15). 

Being  of  opinion  that  the  deed  to  Knox  was  not  made  void  by  section 
6  of  the  Insolvent  Act,  it  is  unnecessary  to  consider  the  fact  whether 
Jones  was  insolvent  or  not,  at  the  time  when  he  executed  that  deed. 

There  will  be  a  new  trial ;  the  costs  to  abide  the  event 

Order  accordingly, 

(15)  See  the  cases  in  Smith's  L.C.,  page  169. 
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[In  Equity.] 
purves  and  others  v.  lang  and  others.  (1)  1856. 


Receiver— Church  Pew  Reiits— Presbyterian  Synod  of  Australia-l  WUL  IV,  No      ^^*  ^^ 
3— «  WUL  IV,  No,  7—4  Vic,,  No,  18,  sec.  3,  Trusiees  of  Church  Land,  Therry  P.J 

Certain  land  in  Sydney  was  granted  in  the  year  1826  to  trustees  for  religions 
purposes,  and  the  Scots  Church  was  erected  thereon. 

Held  that  these  retained  the  legal  estate  in  the  land,  notwithstanding  the  suh- 
sequent  Acts,  7  WilL  IV,  No.  3 ;  8  Will.  IV,  No.  7  ;  and  4  Vic,  No.  18 ;  and 
although  new  trustees  had  been  elected  under  the  provisions  of  sec.  3,  of  4  Vic, 
No.  18. 

Also,  that  a  receiver  would  hot  be  appointed  of  the  pew  rents  and  other  receipts 
Off  a  church,  the  minister  of  which  had  been  deposed  by  the  IVesbyterian  Synod  oi 
Australia,  and  that  the  trustees  would  not  be  enjoined  from  allowing  him  to  preach 
therein,  the  legality  of  the  deposition  being  still  in  dispute,  but  an  order  would 
be  made  that  the  trustees  should  keep  an  account  of  all  receipts  of  pew  rents  and 
assessed  rates  and  of  expenditure  (the  Act  giving  no  power  to  the  Court  to  inter- 
fere with  voluntary  contributions),  and  take  security  from  the  said  minister  for 
the  repayment  by  him  of  any  moneys  paid  by  them  to  him. 

The  Court  will  not  grant  a  receiver  of  the  rents  of  portion  of  a  building  to  the 
extent  to  which  it  encroaches  upon  other  premises,  in  respect  of  which  a  receiver 
may  be  appointed. 

Query,  as  to  the  power  of  the  Presbyterian  Synod  of  Australia  to  depose  a 
minister  of  the  Church  of  Scotland  holding  a  charge  in  the  Colony. 

The  reserved  judgment  of  the  Court  in  this  case  was  delivered,  August 
12,  by- 

Therry,  J.  The  present  motion,  His  Honor  said,  was  one  for  the 
appointment  of  a  receiver  of  the  pew  and  other  rents  arising  from  the 
Soots  Church,  situated  at  the  top  of  Jamison-street,  and  the  buildings 
connection  therewith  in  the  pleadings  mentioned,  which  are  now  in  the 
possession  of  the  defendant,  John  Dunmore  Lang,  and  to  allow  the 
person  so  to  be  appointed  a  salary  for  his  care  and  pains,  on  giving  the 
requisite  security.  The  rest  of  the  motion  is  in  the  usual  form  to  direct 
the  passing  of  his  accounts  from  time  to  time,  before  the  master,  d:c. 
The  bill  in  this  case  was  filed  by  the  present  plaintiJOBs,  as  the  corporate 
body  constituting  the  Synod  of  Australia,  against  the  defendants,  one 
of  whom  is  the  Rev.  Dr.  La/ng^  minister  of  the  Scots  Church  in  that 

(1)  The  Sydney  Morning  Herald,  August  13,  1858.    See  post,  Purvee  p.  Attorney- 

Generals 


d56 


SUPREME   COURT   CASES. 
1856.        locality,  and  the  prayer  of  the  bill  is  to  remove  the  defendants  from  the 


Therry  J. 


PuRVBS      trusteeship,  to  order  them  to  convey  the  land,  mentioned  in  the  said 
-^  '\  grant,  to  other  trustees,  and  to  declare  Dr.  Lang  no  longer  a  minister  of 

the  Church,  and  to, restrain  him  from  using  the  Church,  and  from 
exercising  any  of  the  powers  or  duties  of  such  minister ;  and  further,  to 
compel  him  to  give  up  possession  of  the  Church,  and  of  the  buildings 
connected  therewith.  Of  this  bill,  the  main  ground  is  the  alleged 
deposition  of  the  rev.  defendant  as  a  minister  of  the  Church  of  Scotland, 
first  by  the  Synod  of  Australia,  in  October,  1842 ;  and  secondly,  by  the 
Presbytery  of  Irvine,  in  Scotland,  in  May,  1855,  from  which  body  the 
reverend  defendant  received  his  ordination.  Throughout  the  pleadings, 
whilst  the  plaintiffs  maintain  tbeir  own  title  of  reverend,  they  do  not 
accord  it  to  the  defendant ;  but  I  shall  speak  of  both  plaintiffs  and 
defendants  alike  in  that  capacity,  for  pending  a  litigation,  by  the  result 
of  which  it  can  only  be  determined  whether  or  not  he  is  still  entitled  to 
the  rank  of  a  minister  of  the  Church  of  Scotland,  I  think  it  only  courteous 
and  fair  to  address  him  as  he  has  been  addressed  for  thirty  years  and 
upwards  since  the  date  of  his  ordination,  and  which  should  not  be  with- 
held him,  except  on  a  very  binding  and  conclusive  decision  establishing 
that  he  was  disentitled  to  it.  To  the  bill  thus  filed  the  other  defendants 
do  not  answer,  but  the  defendant  Dr.  Latig  has  put  in  a  very  voluminous 
answer,  much  of  which  might  be  struck  out  for  impertinence,  which  is 
the  legal  term  for  irrelevance,  as  it  not  only  contains  answers  to  the 
several  allegations  in  the  bill,  but  may  not  be  inaptly  designated  an 
historical  sketch  of  the  establishment  of  the  Church  of  Scotland  in  this 
Colony  from  its  foundation — of  the  prominent  part  taken  by  himself  in 
the  advancement  of  it — and  some  account  of  the  educational  and  other 
qualifications  of  the  reverend  plaintiffs  in  this  cause.  As  to  the  latter 
point,  it  is  scarcely  necessary  to  say  that  I  cannot  go  into  an  examina- 
tion of  their  qualifications.  As  the  synod — a  legally  constituted  body 
— I  find  them,  and  as  the  synod  T  must  deal  with  and  regard  them. 
After  tlie  filing  of  the  bill  and  answer,  an  application  was  made  and 
granted  for  the  appointment  of  a  commission  to  examine  witnesses  as  to 
the  laws  and  usages  of  Scotland  respecting  the  deposition  of  ministers, 
whereby  the  reverend  defendant  proposes  to  establish  that  the  Synod 
here  and  the  Presbytery  of  Irvine  in  Scotland  had  exceeded  their  juris- 
diction, that  the  whole  of  the  proceedings  here  and  there  were  irregular 
throughout,  that  all  the  requisite  forms  of  proceeding  were  overlooked 
and  disregarded  in  his  case^  and  that  the  sentence  of  both  judicatories, 
by  reason  of  the  departure  from  certain  alleged  indispensable  prelimi- 
naries, and  the  legal  mode  of  trial,  amounted  to  a  nullity.     In  the 
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reverend  defendant's  answer  this  point  is  very  fully  and  forcibly  urged. 
It  was  on  those  grounds,  as  suggested  also  in  the  affidavit  on  which  the 
commission  is  moved  for,  that  it  was  granted.  But  as  this  is  the  main 
point  involved  in  the  cause,  an  adjudication  upon  it  must  be  postponed 
until  the  hearing  after  the  return  of  the  commission  from  Scotland. 
There  are  other  matters  pressed  very  strongly  on  the  hearing  of  this 
motion,  such  as  the  large  debt  of  £1,500,  ftnd  long  arrears  of  unpaid 
interest  contracted  by  the  defendant  in  the  erection  of  the  Scots  Church, 
and  that  if  he  were  to  be  deprived  of  the  Church  which  he  had  mainly 
contributed  to  erect,  the  adjustment  of  that  advance  should  be  the  sub- 
ject of  equitable  arrangement  But  we  aro  not  advanced  at  a  stage  in 
the  cause  in  which  that  question  can  now  be  considered. 

In  respect  of  a  large  sum  of  £3,500  due  to  Government,  and  admitted 
by  the  defendant  to  be  due  by  him  on  account  of  houses  erected  for  an 
academical  institution,  the  allegations  in  the  bill  do  not  reach  and  include 
these  houses.  Though  specifically  adverted  to  in  the  affidavit  of  Dr. 
Fidlei'ton  on  the  motion,  there  are  not  allegations  in  the  bill  sufficiently 
large  and  specific  to  comprehend  them.  I,  therefore,  propose  to  exclude 
them  from  consideration,  for,  where  facts  not  founded  on  allegations  in 
the  bill  are  introduced  into  affidavits  in  support  of  an  application  for  a 
receiver,  the  Court  will  disregard  them,  Dawson  v.  Totes  (2).  Now  the 
only  land  referred  to  and  stated  in  the  bill  is  that  contained  in  the  grant 
of  182G  to  trustees,  for  the  congregation  of  Scots  Presbyterians.  There 
is  no  statement  in  the  bill  respecting  the  land,  on  which  the  houses 
specifically  referred  to  in  Dr.  FuXlertorCa  affidavit,  in  Jamison-street,  are 
built,  which  is  land,  with  the  exception  of  a  small  triangular  portion, 
purchased  by  the  defendant  himself,  and  the  buildings  thereon  were 
erected  principally  by  money  advanced  by  the  Government,  for  the  pay- 
ment of  which  the  defendant  is,  and  avows  himself  to  be,  responsible. 
Indeed  the  prayer  of  the  bill  is  limited  to  the  grant  mentioned  in  the 
bill  for  it  is  that  "  tho  defendants  be  ordered  to  convey  the  said  piece  of 
land  mentioned  in  the  grant  to  other  trustees,  and  that  they  be  restrained 
from  interfering  with  the  said  church  premises,"  which  church  and 
premises  in  plain  and  distinct  terms  can  only  comprise  whatever  may  be 
found  within  and  upon  the  area  of  the  grant.  It  is  true  the  bill  goes  on 
to  pray  that  the  defendant  Lang  be  decreed  to  give  up  *'  all  buildings 
connected  therewith  and  now  in  his  possession  or  occupation  to  the 
plaintiffs."  By  the  grant  the  land  is  conveyed  to  the  trustees,  who 
are  empowered  to  erect  a  church  and  such  other  buildings  connected 
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PuBYEs  niust  mean  buildings  erected  on  the  land  granted  to  them.  It  cannot 
iJ^^Q        extend  to  buildings  erected  on  other  land  not  conveyed  to  the  trusteesy 

_.  and  of  which  they  never  had  possession.     In  the  grant  o£  1826,  after 

setting  forth  its  boundaries,  and  declaring  the  land  to  be  conveyed  for 
the  purpose  of  erecting  a  Scots  Church,  it  goes  on  to  state,  ^*  and  such 
other  buildings  therewith  connected  as  the  Trustees  shall  think  fit  to 
erect''  Erect  where  ?  Surely  it  must  mean  on  such  land  as  is  thus 
granted  for  the  purpose  of  erecting  such  other  buildings  together  with 
a  Scots  Church.  Neither  the  bill  nor  the  affidavit  of  Dr.  Fvllerton 
now  before  me,  shows  the  nature  of  the  tenure  of  the  land  on  which 
these  houses  are  occupied  by  the  defendant,  whilst  the  affidavit  of  the 
defendant  in  reply  sets  forth  that  these  houses,  erected  for  educational 
purposes,  neither  are  nor  ever  have  been  any  portion  of  the  property  of 
the  Church,  nor  any  way  under  the  control  of  its  office-bearers,  and  that 
these  houses  were  never  connected  with  the  Scots  Church,  nor  at  any 
time  assumed  to  be  so  during  the  whole  of  the  time  of  his  connection 
veith  the  Synod  of  Australia.  The  affidavit  proceeds  to  detail  a  narrative 
of  the  circumstances  under  which  these  houses  were  erected,  which  were 
for  the  purpose  of  an  academic  institution,  and  alleges  that  they  were 
in  no  way  connected  with  the  Scots  Church,  nor  did  the  congregation  in 
any  way  contribute  to  their  erection,  or  claim  to  exercise  any  control 
over  them.  With  such  facts  deposed  to,  I  feel  satisfied  that  there  are 
not,  for  the  purpose  of  the  present  motion  at  least,  sufficient  materials 
before  me  to  warrant  the  appointment  of  a  receiver  as  to  these  houses. 
It  is  admitted  that  a  small  triangular  portion  of  one  of  the  houses  is 
built  upon  the  grant  to  the  Scots  Church.  A  proposal  is  stated  to  have 
been  made  and  assented  to  for  an  exchange  of  one  triangular  portion  of 
these  properties  for  another  portion,  which  appears  to  have  been  a 
convenient,  reasonable,  and  fair  one  ;  but  however  this  may  be,  I  am  not 
aware  of  any  instance  of  a  receiver  being  appointed  over  a  sectional 
portion  of  a  house,  or  rather  of  rooms  in  a  house.  There  is  something 
ludicrous  in  appointing  a  receiver  to  measure  the  area  of  a  lecture  or 
dancing  room,  and  to  apportion  one-fourth  of  the  rent  to  one  proprietor, 
and  leave  the  remaining  three-fourths  for  another.  It  would  be  no  easy 
matter  to  levy  distress  for  rent  in  such  a  place,  without  committing 
a  trespass  on  the  portion  occupied  by  the  non-levying  proprietor.  And 
then  how  is  the  value  of  one-fourth  of  a  room  to  be  ascertained,  which 
might  be  of  no  value  at  all,  but  that  it  is  part  of  a  large  apartment  f 
Take,  for  instance,  a  dancing-school,  to  which  use  it  is  said  one  of  these 
rooms  is  appropriated.  To  what  useful  purpose  could  the  dancing  master 
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room  to  play  his  fiddle,  if  his  pupils  could  not  use  the  other  portion  of  Furves 
the  room  for  dancing  in  ?  This  fragmentary  appropriation  of  rent  is  j.  ^' 
quite  impracticable.  Whether  in  the  shape  of  rent  for  use  and  occupa- 
tion, or  in  trespass,  or  some  other  mode  of  proceeding,  a  compensation 
naay  not  be  obtained,  it  is  not  for  me  to  say,  but  sufficient  to  decide  that 
I  know  of  no  instance  of  the  appointment  of  the  receiver  after  this 
fashion.  No  precedent  of  such  a  kind  has  been  cited  to  me,  and  it  is 
one  for  which  I  have  no  disposition  to  create  a  precedent. 

The  land  granted  to  the  Scots  Church  stands  on  a  different  footing 
altogether,  and  the  condition  of  the  grant  is  that  ''  the  ordinances  of 
religion  shall  be  regularly  dispensed  there  by  an  ordained  minister  of  the 
Church  of  Scotland."  That  Dr.  Lang  has  been  so  ordained  is  admitted. 
It  also  appears  that  he  has  been  about  thirty  years  a  minister  of  that 
church  ;  and  further,  that  he  continues  to  officiate  as  a  minister  accept- 
able to  his  congregation,  and  I  may  further  remark,  that  although  the 
present  bill  is  stated  to  have  been  filed  on  behalf  of  his  congregation,  no 
member  of  that  body  seems  to  promote  it.  On  the  contrary,  there  is 
very  strong  evidence  that,  with  general  accord,  they  repudiate  this 
proceeding.  The  support  of  the  minister,  and  the  requisite  expenses  of 
religious  service,  are  stated  to  be  borne  by  the  voluntary  contributions 
of  his  flock,  and  these  are  matters  not  to  be  lost  sight  of  when  this  Court 
is  called  upon  to  interfere  (which  is  a  discretionary  interference)  by  the 
appointment  of  a  receiver.  It  is  very  probable  the  receiver  might  have 
a  sinecure  office  to  discharge  if  the  congregation  apprehended  their 
voluntary  aid  was  to  be  diverted  from  the  purpose  for  which  it  was 
designed.  As  to  the  legal  estate  in  this  land,  it  is,  in  my  opinion,  at 
present  vested  in  the  present  defendants  Lang  and  Ramsayy  as  surviving 
trustees  under  the  grant,  and  that  in  that  respect  it  is  not  affiscted  by 
any  of  the  acts  which  have  been  cited — I  say  by  any  of  them,  because 
although  one  of  the  acts  is  erroneously  cited  in  the  bill,  they  are  all 
public  acts  —  they  are  moreover  connected  by  reference  from  one  to 
the  other,  and  I  am  bound  to  notice  them.  Long  prior  to  the  passing 
of  any  of  them  this  grant  had  issued.  It  bears  date  November,  1826. 
The  earliest  of  these  acts  cited  is  the  General  Church  Act,  the  7th 
Will.  lY,  No.  3 ;  the  second  is  the  8th  WHL  IV,  No.  7 ;  and  the 
third,  the  4th  Victoria,  No.  18.  The  first  Act  contains  a  general  pro- 
vision for  the  appointment  of  trustees  to  churches  built  and  supported^ 
in  whole  or  in  part,  at  the  public  expense.  The  second  known  as  the 
Presbyterian  Church  Temporalities  Act,  provides  a  different  mode  of 
appointing  trustees  for  churches  in  connexion  with  the  Church  of  Scotland ; 
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PuBVEs      provisions  of  the  first  recited  Act  should  be  null  and  void ;  but  this 
V-  declaration  does  not  extend  to  trustees  appointed  to  such  churches  as 

were  appointed  previous  to  the  passing  of  that  so  recited  Act,  the  last 
clause  of  which  expressly  enacts  *<that  nothing  therein  contained  shall 
affect  the  possession  or  occupation  of  any  glebe  or  land  possessed  and 
occupied  by  or  appropriated  to  the  use  of  any  chaplain  or  minister  of 
religion  heretobefore  appointed  to  officiate  within  the  Colony."     It  does 
pix>vide,  however,   that   as  trustees  for  Presbyterian   Churches  were 
appointed  without  the  selection  of  the  Presbytery,  an  appointment  of 
trustees  shall  and  may  be  made  for  churches  already  built^  as  in  that — 
the  Presbyterian  Church  Temporalities  Act — is  provided,  within  six 
months  after  the  passing  of  the  Act.     No  appointment  was  made  of 
fiuch  trustees  for  the  Scotch  Church  on  Church  Hill  during  the  duration 
of  that  Act,  nor  until  after  the  passing  of  the  4th  Victoria,  in  1840, 
which  extended  the  time  for  making  such  appointments  to  seven  years. 
It  is  upon  this  Act,  then,  that  the  plaintiffs  mainly  rely.     It  maintains 
tho  mode  of  appointment  under  the  Scotch  Church  Temporalities  Act, 
and  further  the  several  powers,  privileges,  and  advantages  conferred 
upon  the  Presbytery  of  New  South  Wales,  and  the  ministers  of  its 
congregations  under  its  spiritual  superintendence  by  the  former  Act, 
were  declared  now  to  be  vested  in  and  belong  to  the  Synod,  subject  to 
the  conditions  therein  contained.     The  Synod  is  substituted  for  the 
Presbytery.     Powers,  privileges,  and  advantages  are  very  general  and 
indefinite  terms,  and  do  not  necessarily  or  ordinarily  mean  real  estate — 
especially  when  the  real  estate  is  in  other  parties  who  had  never  been 
divested  of  it  and  in  whom  by  grant  it  had  been  vested  prior  to  the 
passing  of  any  of  these  Acts,  by  none  of  which  it  is  declared  to  be  null 
and  void,  and  the  trustees  of  which  moreover  never  assented  to  surrender 
their  trust,  or  got  any  notice  of  their  legal  estate  under  the  grant  being 
disturbed.     That  under  the  4th  Victoria,  No.  4,  new  trustees  for  certain 
purposes  may  be  appointed,  and  have  been  appointed,  it  cannot  be 
denied,  but  the  mere  selection  and  appointment  of  trustees  does  not  bv 
mere  act  of  such  appointment  affect  the  legal  estate  that  had  been 
previously  disposed  of.     It  may  be  that  on  failure  of  the  trust  on  which 
the  original  grant  issued  the  former  trustees  may  be  called  upon  to 
convey  the  legal  estate  to  the  newly-appointed  trustees,  or  to  other 
trustees ;  but  there  has  been  no  such  conveyance,  and  the  legal  estate 
of  the  Scots  Church  still  remains — the  grant  being  unrepealed — in  the 
original  trustees.     The  difficulty  arising  on  this  point  is  in  some  d^ree 
explained  by  considering  that  the  Scotch  Presbyterian  Temporalities 
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Act  was  mainly  intended  to  promote  the  building  of  churches  to  be 
erected,  and  the  land  for  this  purpose  was  expected  to  be  granted  by  the 
Crown,  given  on  certain  conditions  specified  in  the  Act  being  complied 
with.  It  was  rather  a  prospective  than  a  retrospective  measure,  and 
was  well  adapted  for  cases  where  the  Crown  gave  the  land  for  future 
churches — ^but  as»to  churches  already  built,  like  the  Scotch  Church,  the 
land  on  which  it  stands  being  already  vested  in  trustees,  prior  to  the 
passing  of  any  of  these  Acts,  is  untouched  as  to  the  legal  estate  by  any 
of  them.  The  case  stands  just  thus  :  The  original  trustees,  or  the  sur- 
vivors of  them  have  the  legal  estate.  The  4th  of  Victoria  authorises  the 
appointment  of  trustees  for  all  Presbyterian  Churches  for  which  trustees 
have  not  already  been  appointed  according  to  the  Scotch  Temporalities 
Act,  but  it  has  omitted  to  direct  that  the  former  trustees  of  any  church 
prior  to  the  passing  of  any  of  these  Acts,  should  convey  the  legal  estate 
to  the  new  trustees.  Unless  either  by  express  enactment,  or  upon 
equitable  grounds  shown  to  this  Court  for  directing  such  conveyance,  I 
do  not  see  how  the  real  estate  can  be  deemed  to  be  invested  in  the  new 
trustees  In  short,  the  bill  assumes  the  legal  estate  to  be  in  the  new 
trustees,  but  the  facts,  as  they  appear,  both  by  bill  and  answer,  and  on 
reference  to  the  Acts  upon  the  subject,  show  that  it  is  in  other  trustees, 
who  have  never  been  divested  of  it. 

Nevertheless,  as  the  Act  of  the  4th  Victoria  having  authorised  the 
election  and  appointment  of  new  trustees  for  any  Presbyterian  Church 
or  Chapel  for  which  trustees  have  not  been  appointed  under  the  8th 
Will  IV,  No.  7,  and  that  appointment  having  been  made,  I  cannot 
declare  it  illegal.  As  the  Act  comprehends  all  Presbyterian  Churches, 
and  the  Scotch  Church  is  one,  I  apprehend  they  must  be  regarded  as 
trustees  for  the  purpose  of  the  Act  as  far  as  they  can  carry  it  out.  They 
may  be  looked  upon  somewhat  in  the  light  of  secondary  trustees  for  the 
protection  of  equitable  interests,  though  they  cannot  be  regarded  as 
trustees  to  convey  the  piece  of  land  on  which  the  Scots  Church  stands  to 
new  trustees  hereafter  to  be  appointed,  for  the  legal  estate  was  never 
conveyed  to  themselves.  It  may  be  that  for  the  purposes  of  satisfying 
all  the  requirement  of  the  Act,  there  are  good  grounds  for  compel- 
ling the  original  trustees  to  transfer  it  to  other  trustees,  whether  Dr. 
Lang  be  a  deposed  Minister  or  not  j  but  the  present  bill  is  not  shaped 
with  that  view  or  for  that  object. 

I  next  come  to  the  alleged  deposition  of  the  reverend  defendant, 
which  constitutes  the  failure  of  the  trust  on  which  the  plaintiffs  mainly 
rely,  for,  unquestionably,  if  he  be  not  now  a  regularly  ordained  ministw 
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of  the  Church  of  Scotland  (which  he  cannot  be  if  he  has  been  properly 
de[x>sod)  there  is  a  complete  failure  of  the  trust,  the  defendant  is 
wrongfully  discharging  clerical  functions,  and  his  ministry  is  at  an  end 
The  present  plaintiffs  as  the  Synod,  have  at  least  an  interest  to  this 
extent,  that  wherever  the  legal  estate  may  be,  they  have  a  right  to  see 
that. divine  service  is  performed  there  by  an  ordained  minister  of  the 
Church  of  Scotland  by  virtue  of  the  spiritual  and  ecclesiastical  superin- 
tendence they  possess  as  the  Synod  of  Australia.  But  the  question 
arises,  is  the  deposition  so  complete  as  to  entitle  these  plaintiff  to 
regard  the  defendant  a  deposed  minister  ?  That  is  the  main  question 
in  dispute,  and  pendente  litey  it  is  a  settled  rule  that  a  receiver  will  not 
be  appointed  where  the  rights,  as  between  the  plaintiffs,  are  doubtful, 
if  the  defendant  has  obtained  the  legal  estate  without  fraud,  and  no 
case  of  danger  as  to  his  security  is  alleged.  In  this  case  I  confess  it 
appears  to  me  the  question  of  rightful  deposition  is  a  difficult  and 
doubtful  one.  *Dt,  Lang  does  not  belong  to  the  Synod,  nor  did  he 
belong  to  it  at  any  time  of  his  deposition  by  the  Synod  here.  'Tis  true 
he  had  been  a  member,  but  long  previous  to  his  alleged  trial,  which 
ended  in  his  deposition  by  the  local  judicatory,  he  had  ceased  to  be  a 
member  of  it.  By  the  articles  of  the  Synod,  which  he  signed,  it  was 
not  obligatory  on  him  to  continue  to  be  a  member  of  it.  The  members 
only  so  bound  themselves  as  long  as  they  were  members  of  it,  and  "  only 
so  long  assented  to  submit  themselves  to  its  judgments  and  determin- 
ation." He  had  ceased  to  be  a  member  of  it  at  the  time  of  his  alleged 
trial,  at  which  it  is  not  alleged  he  offered  any  defence,  or  did  any  act  to 
recognise  the  authority  of  the  Synod  to  depose  him.  If  the  matter  had 
rested  there,  I  confess,  before  I  had  interfered  at  all,  I  should  require 
to  be  satisfied  by  more  information  than  I  possess  at  present,  that  this 
body  was  a  competent  judicatory  to  exercise  so  high  a  function  as  that 
of  deposing  a  regularly  ordained  minister  of  the  Church  of  Scotland  and 
to  declare  his  church  vacant.  The  act  of  the  Synod  here,  by  requiring 
to  have  their  decision  fortified  by  the  adoption  of  it  by  the  Presbytery 
of  Irvine,  indicates  that  the  local  Synod  was  not  confident  it  could  of 
itself  without  such  a  step  make  the  deposition  complete.  But  this 
further  step  is  taken,  and  the  Presbytery  of  Irvine,  in  Scotland,  in 
September,  1851 — nine  years  after  the  local  deposition — declare  that 
they  are  fully  satisfied  of  the  truth  of  the  facts  charged  against  the 
defendant,  that  he  had  withdrawn  himself  from  all  connection  with  the 
Church  of  Scptland,  and  they  found  and  declared  that  he  was  no  longer 
a  minister  of  the  said  Church,  capable  of  receiving  any  presentation  to 
a  parochial  charge  within  the  same,  and  no  longer  qualified  to  officiate 
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in  the  Scots  Church,  Sydney,  until  he  should  repone.  Why  so  long  an 
interval  as  nine  years  was  permitted  to  intervene  between  the  first  and 
«econd  sentence,  no  explanation  is  given  ;  but  it  is  a  circumstance 
which,  together  with  the  other  circumstances  that  he  has  now  officiated 
for  upwards  of  thirty  years  as  the  accepted  minister  of  his  congregation, 
must  have  some  weight  when  the  Court  is  called  upon  to  exercise  the 
discretionary  duty  of  appointing  a  receiver.  Nevertheless  as  the  Presby- 
tery of  Irvine  is  the  body  by  whom  he  was  ordained,  and  that  also 
which  deposed  him,  and,  as  a  general  rule,  the  authority  which  ordains 
is  also  that  which  deposes,  though  the  discipline  of  the  Presbyterian 
Ohurch  may  be  an  exceptional  case,  and  without  determining  they  have 
Adjudicated  rightly  and  duly,  yet  as  they  assumed  to  do  so,  and  I 
cannot,  pendente  lite,  at  least,  assume  otherwise  than  that  omnia  esse 
rite  (Kta  by  them,  I  think  sufficient  appears  to  call  for  interference  at 
least  to  such  an  extent  as  that,  if  it  shall  hereafter  appear  their  adjudi- 
cation is  rightful  and  complete,  and  that  the  defendant  is  now  really 
and  truly  a  deposed  minister  of  the  Church  of  Scotland,  the  moneys 
that  may  be  received  by  him  should  be  secured  for  the  benefit  of  those 
who  may  be  rightfully  entitled  thereto.  It  is  impossible,  however,  to 
read  the  answer  of  the  defendant  in  the  pleadings  which  were  referred 
to,  on  the  motion  for  receiver,  without  observing  this  question  of 
deposition  is  one  of  difficulty  and  of  novelty,  as  it  is  to  me  one  of  first 
impression.  On  reference  to  the  "  form  and  process  "  by  an  act  of  the 
General  Assembly  of  the  Church  of  Scotland,  in  the  case  of  charges 
against  ministers  of  the  Church  of  Scotland,  there  are  many  alleged 
indispensable  preliminaries  and  forms  of  procedure  provided,  which  the 
defendant  complains  were  not  observed  in  his  instance.  He  does  not 
deny  the  confirmation  of  the  sentence  of  the  Sydney  judicatory  by  that 
of  Irvine.  He  says  he  has  not  evidence,  but  he  does  not  deny  know- 
ledge of  it ;  but  even  admitting  it,  he  does  very  earnestly  deny  that  it 
is  a  confirmation  valid  or  of  any  avail  to  afiect  his  status.  In  episcopal 
churches  the  painful  duty  of  an  act  of  deposition  devolves  on  the  bishop, 
who,  by  virtue  of  his  office,  having  ordained  a  clergyman  for  sufficient 
reason,  may  depose  him,  but,  according  to  the  discipline  of  the  Presby- 
terian Church,  it  is  a  procedure  surrounded  with  very  formal  solemnities. 
Aoiongst  others,  as  stated  by  the  defendant^  the  complaint  must  be  signed 
by  some  person,  a  copy  of  the  libel,  and  a  list  of  the  witnessess  supplied, 
and  a  formal  citation  made  either  personally  or  left  either  at  his  dwelling, 
and  many  other  preliminaries  (independently  of  a  right  to  appeal  to  the 
General  Assembly  of  the  Church  of  Scotland)  which  are  enumerated  by 
him,  and  which  are  stated  to  have  been  all  disregarded  in  this  instance. 
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As  to  the  right  of  appeal  from  the  jurisdiction  of  the  Presbytery,  I  find 
it  laid  down  in  a  book,  I  believe  of  very  high  authority,  Erskine's 
InsiUutea  of  the  laws  of  Scotland,  by  Ivory,  vol.  1,  p.  iii,  under  the 
head  of  jurisdiction  of  proper  church  courts,  presbyteries,  synods  and 
assemblies.  "  It  is  the  business  of  presbyteries  to  inflict  church  censure, 
plant  ministers  in  vacant  churches  and  ordain  them,  translate  them 
from  one  church  to  another,  suspend  them  from  the  exercise  of  their 
office,  and  deprive  them  of  the  office  itself  ;  but  an  appeal  lies  from  all 
sentences  of  presbyteries,  first  to  the  provincial  synod  and  then  to  the 
general  assembly."  If  it  be  asked  why  did  not  the  defendant  proceed 
by  appeal  1  His  answer  is,  that  from  all  the  indispensible  preliminaries 
of  trial  being  disregarded  in  his  instance,  and  from  his  not  having 
evidence  up  to  the  filing  of  his  answer  of  this  resolution  by  which  he 
was  deposed,  he  is  not  in  a  position  to  do  so. 

I  find  no  course  pointed  out  as  to  the  mode  of  proceeding  in  the 
deposition  of  a  missionary  minister  of  the  Church  of  Scotland ;  but  if 
an  analogy  is  to  be  taken  from  the  mode  of  proceeding  in  the  case  of  a 
minister  after  absence  from  his  dwelling  in  Scotland  for  forty  days, 
against  whom  what  is  called  "  legal  diligence  "  is  to  be  executed,  or  who 
is  to  be  called  in  any  legal  proceeding,  it  would  seem  the  charge  or 
citation  must  be  put  at  the  Market  Cross  of  Edinburgh,  and  pier  and 
shore  of  Leith,  which,  if  applied  to  a  minister  resident  in  a  colony  that 
it  would  take  on  an  average  100  days  to  reach,  is,  as  far  as  justice  is 
concerned,  as  unsatisfactory  and  absurd  a  mode  of  dealing  with  him  as 
can  well  be  imagined. 

Under  all  these  circumstances  then,  I  cannot  adopt  the  decision  that 
his  rightful  deposition  is  a  fact  free  from  doubt,  so  as  to  warrant  the 
appointment  of  a  receiver  on  that  ground  ;  or  that  upon  any  other  it  is 
a  necessary,  sound,  and  proper  discretion  on  the  part  of  the  Court  to 
appoint  a  receiver. 

In  declining  to  do  so,  however,  I  shall  make  such  provision  as  appears 
to  me  reasonable  and  sufficient  to  guard  against  the  defendant  retaining 
any  sums  of  money  which  he  may  receive,  if  hereafter  it  shall  appear 
that  in  point  of  fact  and  in  law  he  was  a  deposed  minister  at  the  time 
he  received  them,  and  disentitled  to  such  receipts,  by  obliging  him,  in 
such  an  events  to  give  security  to  refund  them.  As  to  the  elders  and 
other  officers  into  whose  hands  pew  rents  and  other  rents  are  actually 
paid,  that  is  a  matter  of  discipline  and  arrangement  according  to  the 
usages  of  the  church.  The  trustees  are  the  parties  who  can  only  be 
legally  recognised  as  the  parties  responsible  and  liable.      With  the 
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appropriation  of  pew  or  other  seats,  however,  I  will  not  further  interfere,        1856. 

beyond  reqairing  an  account  of  receipts  and  expenditure  to  be  kept      Puryes 

except  as  to  the  portion  which  the  defendant  may  receive ;  and  even       j^*  ^ 

with  respect  to  that  I  do  not  propose  further  to  interfere  than  to  require 

security  that  it  be  refunded  on  its  being  hereafter  established  that,  not 

being  a  minister  of  the  Church  of  Scotland,  it  was  a  breach  of  trust  on 

the  part  of  the  defendants  to  allow  them  to  receive  it,  and  therefore  it 

should  be  available  for  those  who  may  hereafter  establish  a  right  to 

receive  it.     I  do  not  enter  upon  the  wide  field  of  discussion  presented 

by  the  suggestion  that  the  Scots  Church  is  now  a  free  church,  and  that 

the  circumstances  furnish  an  analogy  to  similar  cases  in  Scotland,  where 

the  minister  retained  his  church,  and  that  the  minister  is  not  supported 

by  salary  from  the  State  but  by  voluntary  contributions.     As  to  these 

free  contributions,  I  make  no  order  respecting  them.    The  trustees  under 

the  Scotch  Church  Temporalities  Act  are  only  empowered  to  collect  pew 

rents,  assessed  rates,  and  moneys  due  on  account  of  the  church.     The 

Act  gives  no  right  to  interfere  with  voluntary  contributions,  and  as  the 

trustees  are  only  the  creatures  of  the  Act,  they  are  restricted  to  receive 

only  ascertained  rents  and  assessed  rates.     The  direction  which  I  then 

gave  is : — It  is  ordered  that  the  defendants  (inserting  here  their  names) 

do  continue  to  receive  the  rents,  rates,  and  profits  of  the  Scotch  Church 

and  buildings  comprised  in  the  grant  of  10th  November,  1829,  except 

the  part  on  which  the  houses  stand,  purchased  from  Sir  John  Jamieson 

by  the  defendant  Lang,  if  there  has  been  any  encroachment  on  the 

church  land.     And  it  is  ordered  that  they  do  keep  an  account  of  the 

receipts  and  expenditure  thereof ;  and  it  is  further  ordered,  the  said 

trustees  shall  not  pay  any  money  out  of  the  said  rents  and  profits  to  the 

defendant  Lang,  for  or  on  account  of  his  exercising  the  duties  and 

functions  of  a  minister  of  the  said  church,  unless  the  said  Lang  shall 

have  first  given  security  to  the  satisfaction  of  the  Master  in  Equity  to 

refund  the  same  when  and  if  he  shall  be  ordered  so  to  do  by  this  Court. 


966 


SUPREME   COURT  CASES. 


1866.  THORN  V,  FAITHFULL.  (1) 

GrimincU  Information— CluUUnffe  to  a  dud. 


Aug,  30. 

Stephen  C.J. 

jJiannMn  J.       rpj^^  Court  will  not  grant  tho  extraordinary  remedy  of  a  criminal  information 
Therry  J.     ^^^  ^  breach  of  the  peace,  unless  the  applicant  be  himself  wholly  blameless. 

This  was  a  rule  nisi  for  a  criminal  information.  The  ground  of  the 
application  was  that  the  respondent  had  written  to  the  complainant  a 
letter  calculated  to  excite  a  breach  of  the  peace,  in  fact,  a  challenge. 
The  affidavits  filed  on  both  sides  showed  that  in  recent  public  speeches, 
and  on  other  occasions,  each  of  the  parties  had  made  disparaging  alln- 
sions  to  the  other's  family.  The  challenge  was  a  direct  demand  for 
^'  satisfaction,"  an  apology  not  being  made  the  alternative.  The  com- 
plainant tendered  an  affidavit  in  rejoinder,  but  this  was  held  inadmi88ibl& 

Darvall  and  Isaacs,  in  support  of  the  rule.     Broadhurst  and  Wise,  for 
the  respondent,  were  not  called  on. 

The  Chief  Justice,  in  expressing  his  opinion  that  the  rule  must  be 
discharged  without  costs,  guarded  himself  most  carefully  from  the  sup< 
position  of  countenancing  even  by  the  most  indirect  means,  the  practice 
of  duelling,  which  he  designated  as  at  once  inhuman,  unchristian,  and 
absurd,  an  offence  not  only  against  the  laws  of  God  and  man,  but  against 
common-sense.  The  respondent  here  had  committed  an  offence  for 
which  he  might  be  prosecuted  in  the  ordinary  manner,  either  by  an 
appeal  to  the  Attorney-General,  as  exercising  the  functions  of  a  grand 
jury,  or  by  carrying  the  case  before  the  local  tribunals,  where  Mr.  Faith- 
fulVs  answer  could  be  received  and  considered.  And  it  was  quite  plain 
from  the  facts  before  them  that  Mr.  Vaithfull  could  give  no  reply  which, 
would  prevent  him  from  being  committed  for  trial.  It  was  impossible 
for  the  very  least- informed  justices  of  the  peace  so  far  to  misconceive 
their  duty  as  tO  come  to  any  other  conclusion.  The  only  question,  then, 
was  whether  instead  of  leaving  the  complainant  to  this  plain  and  easy 
remedy,  if  still  inclined  to  pursue  it,  the  Court  should  grant  him  aid 
of  this  very  extraordinary  process.  Now,  as  the  evidence  was  over- 
whelmingly conclusive  that  Mr.  Thorn  had  by  his  conduct  been  conducive 
to  the  criminal  act  of  Mr.  Faithfull  he  had  disentitled  himself  to  the 
exercise  in  his  favour  of  this  special  power.    It  ought  to  be  a  consideration 

(1)  The  Sydney  Morning  Herald,  Sept.  1, 1856. 
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for  himself  too,  as  influencing  his  future  conduct,  that  unnecessarily        186^« 


offensive  as  had  been  the  letter  of  Mr.  Faithfully  it  had  not  been  written       Thokn 
without  provocation.  FArr^mLU 

Dickinson,  J.,  entirely  concurred  in  this  opinion,  and  for  the  same  Stephen  d^ 
reason.  The  question  was  not  whether  Mr.  FaUhfuU  had  been  guilty  of 
a  crime,  for  which  he  ought  to  be  prosecuted,  but  whether  he  should  be 
prosecuted  for  this  crime  in  the  manner  most  agreeable  to  Mr.  Thomas 
feelings.  The  practice  of  the  Court  of  Queen's  Bench,  which  had  been 
strictly  followed  by  this  Court  in  dealing  with  motions  for  criminal 
informations,  was  only  to  grant  this  extraordinary  remedy  when  the 
person  seeking  it  was  himself  wholly  blameless.  Unless,  therefore,  the 
Court  could  see  that  Mr.  Ihom  had  been  in  no  way  contributory  to  his 
own  wrong,  he  must  be  left  to  the  other  and  pei'f ectly  sufficient  remedies, 
in  the  ordinary  course  of  law,  which  were  within  his  reach.  The  Court 
could  not  cause  Mr.  Faithfull  to  be  prosecuted  in  such  a  manner  as  to 
hold  out  to  the  world  their  opinion  that  Mr.  Thorti  had  been  perfectly 
blameless,  unless  they  saw  that  such  was  really  the  case.  Now,  it  was 
^lear  that  such  was  not  the  case,  but  that  Mr.  Thorn  had  been  contribu- 
tory to  his  own  wrong  by  giving  the  offence  which  Mr.  Faithfull  relied 
upon  as  a  palliation  of  the  unquestionable  crime  of  which  he  had  been 
guilty  in  sending  this  challenge. 

Therrt,  J.,  also  concurred  fully  in  the  opinions  expressed  by  his 
colleagues,  and  in  none  more  strongly  than  in  the  condemnation  of  the 
practice  of  duelling,  which  he  regarded  as  selBsh,  savage,  and  unmeaning. 
Selfish,  because  the  duellist  sought  gratification  of  his  own  vengeful 
feelings  without  regard  to  the  fact  that  it  was  not  only  upon  the  object 
of  these  feelings,  but  upon  an  innocent  widow  and  orphans  that  punish- 
ment would  fall.  Savage,  because,  aiming  at  homicide,  it  sought  to 
inflict  a  penalty  disproportionate  to  any  offence  for  which  challenges 
were  ordinarily  given.  Unmeaning,  because  the  result  of  a  duel,  what- 
ever it  might  be,  left  wholly  undecided  the  questions  at  issue  between 
the  two  antagonists.  Both  parties  were  here  in  the  wrong,  for  while 
Mr.  Faithfull  had  committed  a  grave  offence  against  the  law  of  God 
and  man  in  sending  the  challenge,  Mr.  Thorn  had  unquestionably  given 
him  cause  of  offence.  Instead  of  making  the  memory  of  their  respective 
fathers  cause  of  bickering  and  animosity,  thoy  ought  to  be  mutually 
proud  of  their  memory ;  for  the  fathers  of  both  gentlemen,  as  he  could 
vouch  from  personal  knowledge,  were  most  estimable  and  respectable 

men. 

Rule  discharged^  toithout  costs. 
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1856.  HOLROYD  t?.  PARKES.  (1) 


Nov,  15. 


Libel — Fox^s  Act,  32  Geo,  III,  c.  60 — Province  of  judge 'ami  jury — Questions  qf 
Stejplim  C.J.  ifjiyj  fjif^^  fo^  combined— Direction  of  Judge — Libel  on  plaintiff  in  his  puWc 


and 
Milford  J, 


In  a  libel  action  the  jury  should  be  directed  that  if  they  think  the  words  com- 
plained of  are  calculated  to  bring  the  plaintiff  into  public  scandal,  infamy,  disgrace, 
or  ridicule,  and  if  they  are  in  any  portion  referable  only  to  his  private  character, 
or,  in  case  they  relate  wholly  to  public  conduct,  if  the  jury  think  that  they  exceed 
the  limits  of  fair  comment  on  the  actions  of  a  public  man,  then  the  plaintiff  is 
entitled  to  a  verdict,  but  otherwise,  the  defendant.  Whether  a  writing  amounts 
to  a  libel  is  a  question  of  law,  but  being  unavoidably  mixed  up  with  the  facts 
which  a  jury  have  to  determine,  the  jurors  have  a  right  to  decide  it  contrary  to 
the  Judge's  direction. 

Even  in  criminal  cases,  by  32  Geo.  Ill,  c.  60,  (Fox^a  Act,)  the  question  of  libel 
or  not  is  a  matter,  on  which  the  judge  may,  at  any  rate  in  his  discretion,  deliver 
his  opinion  to  the  jury,  and  a  fortiori  in  civil  actions. 

Parmiter  v,  Coupland  (6  M.  and  W.  105)  followed. 

New  Trial  Motion,  is  an  action  for  libel,  wherein  the  defendant  had 
obtained  a  verdict. 

The  declaration  was  upon  two  articles  in  the  Empire  newspaper, 
which  commented  upon  the  acceptance  by  the  plaintiff  while  a  member 
of  the  Legislature,  of  the  office  of  Acting  Crown  Prosecutor  at  Brisbane. 

Broadhurat^  DarvcUl,  and  Pring,  for  the  plaintiff,  now  moved  for  a 
new  trial,  on  the  ground,  that  the  verdict  was  against  law  and  against 
evidence,  and  that  the  Chief  Justice  had  not  properly  directed  the  jury, 
inasmuch  as  he  had  omitted  to  define  with  sufficient  clearness  what  con- 
stituted a  libel,  and  to  tell  them  that  the  imputation  of  corruption  was 
in  excess  of  the  permissible  comment  of  a  journalist,  and  thirdly  had 
not  pointed  out  that  there  was  no  defence  admissible  in  the  nature  of 
justification,  the  plea  to  that  offect  having  been  previously  ovei>ruled  on 
demurrer. 

Wise,  for  the  defendant. 

Cur,  adv,  vult, 

(1)  TJie  Sydney  Morning  Herald,  September  4,  November  17,  1856.     Cited  3 

S.C.R.  56;  4S.C.R.  127. 
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The  judgment  of  the  Court  was  delivei*ed  November  16,  by — 

Dickinson,  J.  This  case  was  tried  before  the  Chief  Jtistice  in  the 
month  of  June  last ;  when  a  verdict  was  found  for  the  defendant.  The 
action  was  for  two  publications,  charged  as  libels,  in  the  Umpire  (of  which 
the  defendant  was  editor  and  proprietor),  and  complained  of  as  reflecting 
upon  the  plaintiff  individually,  and  as  a  member  of  the  Legislature. 

The  declaration  contains  two  counts,  which  are  fully  set  out  in  the 
Empire  of  the  23rd  June  ;  so  that  we  need  not  now  do  more  than  refer 
to  that  paper  for  them.  There  were  three  pleas  to  the  declaration,  of 
which  the  general  issue  is  the  only  one  now  in  question.  At  the  trial 
very  little  was  said  as  to  the  second  count,  which  contained  matter 
more  equivocal  in  character  than  that  set  out  in  the  first ;  and  it  seemed 
from  the  observations  made  by  the  learned  counsel,  that  both  sides 
agreed  that  the  defendant  ought  to  have  a  verdict  on  .the  first,  unless  in 
the  opinion  of  the  jury  corruption  was  imputed  to  the  plaintiff,  by  the 
publication  complained  of  in  that  count.  That  question,  accordingly, 
may  probably  have  mainly  engrossed  the  minds  of  the  jury,  when  finding 
for  the  defendant.  A  motion  was  made  for  a  new  trial,  last  term,  by  Mr. 
Broadhurat  and  Mr.  Pring  for  the  plaintiff.  That  motion  was  opposed 
by  Mr.  Wise  on  behalf  of  the  defendant,  and  the  case  was  elaborately 
argued,  and  the  following  cases  were  cited  and  observed  upon  : — 

Farmiter  v.  Coupland  (1) ;  Goldstein  v.  Foss  (2) ;  Baylia  v,  Latvrence 
(3)  ;  Gathereole  v,  Miall  (4)  ;  Cook  v,  Wildes  (5) ;  Coxliead  v.  Hicliarda 
(6) ;  Blagg  v.  Sturt  (7) ;  Hearne  v,  Stowell  (8) ;  Tuson  v.  Evans  (9) ; 
Wright  v.  Woodgate  (10) ;  Beeves  v.  Templar  (11)  ;  Harwood  v.  AstUy 
(12)  ;  and  Broofn*s  Maxims^  234. 

We  have  considered  this  case,  and  the  arguments  urged ;  and  have 
perused  the  cases  cited,  and  also  some  other  authorities  ;  and  we  think 
that  there  ought  to  be  a  new  trial. 

The  question  before  the  jury  was,  whether  the  defendant  had,  without 
legal  justification  or  excuse  (or,  in  the  legal  sense,  maliciously)  published 
of  the  plaintiff  the  words  set  out  in  the  declaration,  and  whether  those 
words  were  libellous  or  not  1  Now,  according  to  his  Honor's  report  of 
his  direction  to  the  jury,  he  seems  to  have  instructed  them  that,  if  they 
considered  the  words  complained  of  to  reflect  on]y  on  the  plaintiff's 
conduct  in  his  public  character,  the  defendant  as  one  of  the  public  had 

(1)6M.  A;  W.,105.  (2)  2  Y.  &  J.,  153.  (3)  11  A.  A;  E.,  920.  (4)  15  M. 
&  W.,  334.  (5)  24  L.  J.,  Q.B.,  367.  (6)  2  C.  B.,  569.  (7)  10  Q.B.,  899, 
90a  (8)  12  A.  k  R,  731.  (9)  IbuL,  733.  (10)  2  C.  M.  A;  R.,  673.  (11)  2 
Jurist,  137.        (12)  1  N.  R.,  53. 
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1856.        a  right  to  publish  those  words,  although  they  may  have  imputed  corrap- 
HoLROTD     ^^01^  ^  ^ho  plaintiff,  unless  in  the  opinion  of  the  jury  such  an  imputation 
^*  was  beyond  the  limits  of  fair  remark  on  that  conduct. 

Diehinson  J.  ^^®  language  set  out  in  the  first  count  is  obviously  concerning  the 
plaintiff  only  in  his  public  character.  With  respect  to  a  very  ill-advised 
and  censurable  expression,  however,  in  the  publication  complained  of 
in  the  second  county  that  expression  taken  by  itself  might  be  considered 
referable  to  the  plaintiff's  private  reputation.  But,  considering  the 
circumstances  under  which,  and  the  occasion  whereon  the  whole  matter 
was  written,  we  should  doubt  whether  it  was  not  meant  and  understood 
to  reflect,  only  on  the  character  and  conduct  of  the  plaintiff  as  a  member 
of  the  Legislature.  If  we  had  to  decide  on  the  facts,  therefore,  we 
might  perhaps  think  that  it  was  unnecessary  for  the  Chief  Justice^ 
especially  considering  the  course  taken  at  the  trial,  to  direct  the  Jury's 
attention  to  the  distinction  between  libels  on  public  and  private  char- 
acters. But,  as  the  question  whether  the  expression  referred  to  private 
character  or  not-,  was  one  of  fact,  the  opinion  of  the  jury  ought^  in 
strictness  to  have  been  taken  upon  it.  And,  in  reference  to  that  point, 
they  should  have  been  instructed  that  if  they  thought  the  expression 
referred  to  private  character,  it  might  be  a  libel  on  the  plaintiff,  and 
amenable  as  such  to  prosecution,  although  it  might  not  be  so  if  it 
affected  alone  his  public  character. 

We  should  therefore  have  thought  that  there  ought  to  be  a  new  trial 
(as  far  as  the  2nd  count  is  concerned)  for  miscarriage  by  the  Judge,  had 
he  been  asked  to  draw  attention  to  the  difference  between  the  two  counts, 
or  had  the  question  at  issue  between  the  parties,  as  discussed  at  the  trial, 
in  any  degree  invited  that  attention.  It  is  unnecessary,  however,  at 
present  further  to  discuss  this  part  of  the  case. 

As  to  the  alleged  omission  of  His  Honor  to  define  a  libel  to  the  Jury, 
we  think  that  as  the  decisions  stand  in  the  report  books,  the  safest  plan 
for  a  Judge  to  pursue  is  that  laid  down  in  Parviiter  v.  Coupland  (13). 
The  direction  should,  therefore,  in  substance,  in  cases  of  this  kind,  be  as 
follows  : — If  you  think  that  the  words  complained  of  are  calculated  to 
bring  the  plaintiff  into  public  scandal,  infamy,  disgrace,  or  ridicule,  and 
if  they  are  in  any  portion  referable  only  to  his  private  character,  or,  in 
case  they  wholly  relate  to  public  conduct,  if  you  think  that  they  exceed 
the  limits  of  fair  comment  on  the  actions  of  a  public  man,  then  the 
plaintiff  is  entitled  to  your  verdict ;  but  otherwise  you  will  find  for  the 
defendant.     The  case  of  Bayliaa  v.  Latvrence,  however,  as  reported  in 

(13)  6  M.  &  W.,  105. 
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11  Ad.  and  El.  920,  throws  a  difficulty  upon  us,  in  announcing  the        IS56, 

opinion  just  expressed.     It  ia  nevertheless  one  by  which  we  shall  govern     Holroyo 

ourselves,  until  the  case  of  Parmiier  v,  Coupland  be  overruled — should      p  ^* 

it  ever  be  so. 

Dickinson  J« 

But,  whether  the  Chief  Justice  ought  to  have  defined  or  not  what  was 

a  libel,  we  think  that  by  submitting  to  the  Jury  the  question,  only  as 

to  the  first  count,  whether  the  words  imputed  corruption  to  the  plain tifi^ 

be  may  have  withdrawn  their  minds  from  considering  whether  the  words 

in  that  count  had,  or  not,  a  tendency  to  expose  the  plaintifif  to  some 

other  imputation,  equally  indefensible,  or  to  public  scandal,  or  even 

ridicule.     As  we  have  already  observed,  however,  the  plaintiff  himself 

sanctioned  the  more  narrow  and  specific  question ;  and  therefore,  on 

this  ground,  he  cannot  reasonably  complain  of  the  course  taken. 

But  we  are  all  of  opinion,  after  full  consideration,  that  the  verdict 
itself  on  the  questions  submitted  was  erroneous  ;  and  that,  therefore,  as 
in  Parmiier  v,  Coupland  (a  case  in  several  other  respects  resembling  the 
present),  the  Court  is  bound  to  grant  a  new  trial.  We  need  not  decide, 
for  this  purpose,  that  it  was  a  question  of  law  merely,  whether  the 
imputation  of  corruption  against  a  public  man  in  reference  to  his  public 
conduct  can,  without  proof  of  its  truth,  be  justified  by  the  privilege 
admitted  here  to  exist,  of  freely  canvassing  the  public  conduct  of  public 
men.  If  it  was  a  question  of  fact,  and  therefore  strictly  within  the 
province  of  the  jury,  it  is  nevertheless  the  clear  and  undoubted  right  of 
the  plaintifE^  if  their  conclusion  on  the  fact  was  mistaken,  to  call  on  the 
Court  to  annul  it.  Still  more,  if  the  question  was  purely  one  of  law. 
And  it  is  remarkable,  that  the  same  learned  judge  who,  in  Parmiier  v. 
Couplandy  used  the  expression  (so  much  relied  on  for  the  defendant  here), 
that  a  judge  ought  not  to  "take  it  on  himself  to  say" — to  a  Jury — "that 
the  publication  is  a  libel,"  not  only  concurs  in  setting  aside  the  verdict, 
in  that  case,  because  the  Jury  had  found  that  the  publication  was  not 
a  libel,  but,  in  doing  so,  after  admitting  the  distinction  between  reflections 
on  public  and  on  private  character,  uses  these  words  : — "I  think  that 
this  was  a  libel  on  the  plaintiff  in  either  capacity."  So  that,  according 
to  the  law  thus  established,  a  Jury  may  at  the  trial  be  left  without 
assistance  from  the  Judge,  on  the  difficult  and  mixed  question  whether 
the  matter  be  a  libel  or  not,  and  yet,  if,  thus  unassisted,  the  Jury  draw 
a  wrong  conclusion  on  it,  the  same  Judge  after  the  trial  may  (and  must) 
then  express  his  opinion  in  the  most  decided  terms — and  set  the  verdict 
unhesitatingly  aside.  We  yield  to  the  authority  of  the  case,  as  estab- 
lishing a  rule  (of  expediency ^  in  our  humble' judgment,  rather  than  law). 
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1856.        but  without  being  able  to  approve  of  the  coarse,  on  either  ground.  With 


HoLiioYD     respect  to  the  verdict  here,  we  abstain  from  sajing  more  than  that^  in 
Parkes       ^^^  opinion,  the  imputations  and  commentary  were  stronger  than  the 
J..  ..        _    circumstances,  in  any  fair  view  of  the  facts,  warranted — and  that,  there- 
fore, the  defendant  is  not  entitled  to  retain  his  verdict. 

We  have  stated,  in  referring  to  the  case  of  Parmiter  v.  Coupland^  that, 
as  the  decisions  stand  in  the  books,  we  shall  govern  ourselves  in  cases  of 
libel  by  that  case.  The  decisions  are  not  all  consistent  with  each  other ; 
and,  in  the  discrepancy  among  them,  we  think  that  we  shall  act  moet 
prudently  by  pursuing  the  course  there  prescribed  by  the  Court  of 
Exchequer.  But,  though  we  shall  act  in  deference  to  the  judgment  in 
that  case,  we  are  by  no  means  prepared  to  acquiesce  in  the  doctrine,  that 
a  Judge  in  instructing  a  jury  upon  a  trial  cannot  deliver  to  them  his 
opinion,  whether  or  not  the  writing  under  consideration  is  a  libel. 

We  do  not  dispute,  that  a  jury  may  decide  contrary  to  the  Judge's 
opinion ;  but  we  think  that  the  Judge  has  a  right,  and  may  sometimes 
be  lawfully  required,  to  give  the  Jury  his  opinion  on  such  a  matter. 
Whether  a  writing  amounts  to  a  libel  or  not,  is  clearly  a  question  of  law; 
or  the  bench  of  Judges  could  not  take  cognizance  of  it  on  demurrer,  as  the 
King's  Bench  did  in  Dighy  v.  Thomson  (14),  and  as  other  Ck>urts  have 
done  in  many  other  instances.  If  it  can  be  a  question  of  law,  upon  a 
demurrer  to  a  declaration,  whether  a  writing  be  libellous  or  not,  how 
can  it  be  less  a  question  of  law,  when  the  same  inquiry  is  to  be  made 
npon  the  trial  of  the  general  issue  to  the  same  declaration  !  If,  then, 
on  such  issue  the  question  be  one  of  law,  it  must  surely  be  within  the 
province  of  the  Judge  to  deliver  his  opinion  on  that  as  on  every  oOkcr  point 
of  law,  involved  in  an  issue  of  fact  to  be  determined  by  a  jury. 

But,  as  the  point  of  law  in  such  a  case  is  unavoidably  mixed  up  with 
the  facts  which  the  jury  have  to  determine,  the  jurors  have  a  right  to 
decide  it  contrary  to  the  Judge's  direction ;  as  they  have  in  every  other 
instance,  when  questions  of  law  are  involved  in  the  issues  they  have  to 
try — whether  those  issues  are  joined  in  actions  of  ejectment,  on  bills  of 
exchange,  on  policies  of  assurance,  or  on  any  other  matters  of  litigation. 
For,  though  the  abstract  maxims  are,  respectively,  1st,  Ad  quaeationem 
facti  non  respondent  judicesy  and  2ndly,  ad  quaestionem  juris  nan 
respondent  juratares,  Co,  Litt  155b.,  it  is  nevertheless  quite  clear, 
according  to  LUUeton^  sect.  368,  that  '^  when  the  jury  (the  inquest)  may 
give  their  verdict  at  large,  if  they  will  take  on  them  the  knowledge  of 
the  law  upon  the  matter,  they  may  give  their  verdict  generally,  as  is 

(U)  4  B  and  Ad.  821. 
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put  in  their  charge  "  a  doctrine  confirmed  by  Coke  in  his  commenfcary        1856. 


on  that  section.     See  also   Hargrave  and   BiUler*8  note  (5)   to  Co.     Holroyd 

Litt.  155b.  '  ^  ^• 

Parkes. 

As  the  doctrine,  so  laid  down  by  both  Littleton  and  Coke,  was  equally  DickinHon  J 
applicable  to  criminal  cases,  it  is  clear,  according  to  those  great  authoii- 
ties,  that,  in  all  cases,  the  jury  could  decide  all  points  of  law  involved  in 
any  issue  of  fact  before  them.  This  right  seems  never  to  have  been 
questioned  in  civil  cases.  But,  in  criminal  cases,  it  appears  from  the 
preamble  to  Fox^s  Act,  32  Geo.  Ill,  c.  60,  that  before  its  enactuient 
**  doubts  had  arisen,  whether  on  the  trial  o/an  indictment  or  information 
for  the  making  or  publishing  any  libel,  when  an  issue  or  issues  had  been 
joined  between  the  King  and  the  defendant  or  defendants,  on  the  plea 
of  not  guilty  pleaded,  it  be  competent  to  the  jury  impannelled  to  try  the 
issue  to  give  their  verdict  upon  the  whole  matter  in  issue."  It  appears 
by  that  Act,  that,  upon  indictments  and  informations  for  libel  judges, 
instead  of  giving  their  own  opinion  whether  writings  were  libels  or  not, 
and  then  leaving  the  jury  to  adopt  or  reject  their  opinion,  as  on  questions 
of  murder,  burglary,  and  other  crimes,  had  been  accustomed  to  require 
juries  to  find  defendants  guilty  merely  on  the  proof  of  the  publication 
of  the  paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same 
of  the  indictment. 

The  1st  section  of  Mr.  Fox^a  Act,  therefore,  declared  the  law  in 
criminal  prosecutions  for  libel  to  be  as  laid  down  by  Coke  and  Littleton  ; 
for  it  declares  and  enacts,  "  That,  on  every  trial  of  an  indictment  or 
informationy  the  jury  sworn  to  try  the  issue  may  give  a  general  verdict 
of  gnilty,  or  not  guilty  upon  the  whole  matter  put  in  issue  upon  such 
indictments  or  information ;  and  shall  not  be  required  or  directed  by 
the  Court  or  Judge  before  whom  such  indictment  or  information  shall 
be  tried,  to  find  the  defendant  or  defendants  guilty,  merely  on  the  proof 
of  the  publication  by  such  defendant  or  defendants  of  the  paper  charged 
to  be  a  libel,  and  of  the  sense  ascribed  to  the  same  in  such  indictment 
or  information.''  But  Mr.  Fox^s  Act,  so  far  from  enacting  that  a  Court 
or  Judge  cannot  (according  to  a  common  conceit)  express  an  opinion 
whether  a  writing  be  libellous  or  not,  provides  by  the  2nd  section  that 
the  Court  or  Judge  sliall  give  their  or  his  directions  to  the  jury  in  like 
manner  as  in  other  criminal  cases.  That  2nd  section  is  in  these  words, 
"  Provided  always  that,  on  every  such  trial,  the  Court  or  Judge  before 
whom  such  indictment  or  information  shall  be  tried,  shall,  according  to 
their  or  his  discretion,  give  their  or  his  opinion  and  direction  to  the 
jury  on  the  matter  in  issue  between  the  King  and  the  defendant  or 
defendants,  in  like  manner  as  in  other  criminal  cases." 


Dickinson  J. 
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1866.  The  Act,  moreover,  bo  far  from  warranting  the  notion  that  the  jury 

HoLROYD     alone  can  determine  whether  a  writing  is  a  libel  or  not,  by  its  3rd 
p   ^'  section  enables  the  jury  to  refer  the  whole  matter  to  the  Court,  as  it 

provides  further  as  follows : — "  Provided  also  thai  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend  to  prevent  the  jury  from 
finding  a  special  verdict  in  their  discretion,  as  in  other  criminal  cases." 
Lastly,  the  Act  provides  that  the  defendant  may,  if  found  guilty  by  the 
jury,  move  the  Court  to  arrest  the  judgment  upon  the  verdict,  on  which 
motion  the  Court  would  be  empowered  to  consider,  among  other  matters, 
whether  the  writing  set  out  in  the  indictment  was  libellous  or  not.  The 
4th  section  is  thus  worded  :  "Provided  also,  that  in  case  the  jury  shall 
find  the  defendant  or  defendants  guilty,  it  shall  and  may  be  lawful  for 
the  said  defendant  or  defendants  to  move  an  arrest  of  judgment,  on  such 
ground  and  in  such  manner  as  by  law  he  or  they  might  have  done  before 
the  passing  of  this  Act,  anything  herein  contained  to  the  contrary  not- 
withstanding." 

It  seems  clear  to  us,  therefore,  that  by  Fox^s  Act  (the  whole  of  which 
is  herein  set  forth)  even  in  criminal  cases  the  question  of  libel  or  not  is 
a  matter  on  which  the  Judge  may,  at  any  rate,  in  his  discretion,  deliver 
his  opinion  to  the  Jury ;  and  he  consequently  may,  as  we  conceive  a 
fortiori  do  so  in  civil  actions. 

For  the  foregoing  reasons,  and  on  the  authority  of  Levi  v.  MUne,  4r 
Bingh,  195,  Bex  v,  Burdett,  4  B.  and  Aid.  95,  and  2nd  Starkie  on  Libel^ 
328  and  359,  we  are  of  opinion  that  a  Judge  at  Nisi  Frius  may  deliver 
his  opinion  to  the  Jury,  whether  a  writing  be  a  libel  or  not ;  though,  as 
the  decisions  stand,  we  shall  govern  ourselves  by  the  ruling  in  Farmiter 
V.  Coupland  (15). 

I  desire  to  add  to  this  judgment  for  myself  that  I  have  long  been  of 
opinion,  that  in  cases  of  this  nature,  as  well  as  in  cases  of  defamation, 
oral  or  written,  by  a  master  on  a  servant,  the  rule  of  law  is  that  if  the 
words  complained  of  are  libellous,  and  they  also  so  far  exceed  the  limits 
of  fair  comment  as  to  lead  to  the  inference  that  the  defendant  acted  with 
express  malice,  but  then  only  the  plaintiff  is  entitled  to  the  yerdict. 
But  as  on  consultation  no  decision  in  specie  can  be  found  by  which  I 
can  uphold  my  opinion,  I  have  yielded  to  the  decided  conviction  of  my 
learned  colleagues,  that  in  a  case  of  this  kind  the  existence  or  not  of 
express  malice  would  be  irrelevant,  if  the  Jury  should  find  the  writing 
to  be  a  libel  exceeding  the  bounds  of  fair  discussion  on  a  public  character. 

New  trial  granted, 
(15)  6  M.  and  W.  105. 
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WILLIAMSON  V.  THE  NEW  SOUTH  WALES  MARINE  1856, 

ASSURANCE  CO.  (1)  mv.  3. 

Motion  to  reopen  a  decmon  of  the  Court— Eff^t  of  dedsiom  in  the  English  Courts.     JHcki-MtrnJ 

After  the  decision  of  a  case  by  the  Court,  a  motion  to  reopen  the  same,  based  on     Milford  J« 
A  conflicting  judgment  of  the  Court  of  Queen's  Bench  and  the  House  of  Lords,  will 
not  be  entertained,  but  aecuSf  if  the  judgment  be  that  of  the  Privy  Council. 

This  was  a  motion  by  rule  nisi  for  the  reopening  of  a  case,  wherein 
judgment  had  been  given  for  defendant  upon  a  demurrer  by  the  plain- 
tiffl  The  action  was  brought  upon  a  policy  of  marine  assurance,  and 
the  plea  was,  in  effect,  that  the  policy  contained  an  implied  warranty  of 
seaworthiness  notwithstanding  which  the  vessel  was  not  seaworthy. 
The  ground  of  demurrer  was  that  there  was  no  such  warranty  by 
implication. 

The  Solicitor-General  and  Meymott^  for  the  plaintiff,  in  support  of  the 
rule.  Before  the  judgment  on  demurrer  in  this  case  had,  in  fact,  been 
^iven,  there  had  been  a  decision  to  a  directly  contrary  effect  pronounced 
by  the  Court  of  Queen's  Bench  at  Westminster,  a  decision  that  such  a 
policy  of  insurance  as  was  declared  upon  in  the  present  suit  did  not 
contain  an  implied  warranty  of  seaworthiness.  Also,  that  in  the  House 
of  Lords  twelve  Judges  had  expressed  a  similar  view,  while  only  four 
had  maintained  an  opposite  opinion.  The  plea,  therefore,  it  was  con- 
tended, was  clearly  bad  in  law,  although  the  Court  was  not  yet  in 
possession  of  any  formal  decision  to  that  effect  from  the  Privy  Council, 
«nd  it  was  useless  to  proceed  to  trial  upon  a  bad  plea. 

The  Attorney-General  and  Broadhwrat  were  not  called  on  to  show  cause. 

[A  replication  to  the  plea  in  question  had  been  filed,  since  the  judg- 
ment on  demurrer,  by  the  plaintiff.] 

The  Court  held,  that  as  plaintiff  had  replied  he  could  hereafter,  if 
the  verdict  should  be  against  him,  move  for  judgment  non  obstante 
veredicto.  By  a  decision  in  the  Privy  Council  the  Court  would  have 
been  bound,  and  if  such  a  decision  had  been  pronounced  would  have 
reopened  the  case.  As  to  the  decisions  by  the  Superior  Courts  in  the 
United  Kingdom,  the  greatest  respect  were  paid  to  these  decisions 
when  brought  before  the  Court  in  the  ordinary  way,  but  the  fact  of  one 
Superior  Court  having  decided  in  a  particular  way,  did  not  amount  to  a 
sufficient  reason  why  the  Court  here  should  alter  its  judgment. 

Rule  discharged. 
(1)  The  Sydney  Morning  Herald,  Nov.  4,  1856. 
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1856.  Ex  parte  MURPHY.  (1) 

Nov.  29. 

Laiullord  and  Tenant — Tenancy  hy  implication — Tenancy  from  year  to  year. 
Stephen  C.J. 

Y\  'J,'  T 

j^jj^       *       An  agreement  for  the  letting  of  a  dwelling,  signed  by  the  landlord,  *'  at  the  rate 

Milford  J.     of  twenty  shillings  per  week,  for  so  long  a  term  as  I  hold  the  same,  or  until  I  shall 

determine  to  keep  my  property,^'  is  void  for  uncertainty,  but  by  implication  of 

law  a  tenancy  arises,  by  payment  of  rent,  from  year  to  year,  unless  the  presumptioii 

be  negatived. 

Sftmble,  there  is  no  such  thing  as  a  weekly  tenancy  by  implication. 

The  reserved  judgment  of  the  Court  in  this  case  was  delivered,  Nov.  29, 
by- 

The  Chief  Justice.  The  appellant  in  this  case  is  the  tenant  of  a 
dwelling-house,  let  to  him  (or  intended  so  to  be)  by  a  written  memo- 
randum, signed  by  the  respondent  on  the  following  terms  : — "  At  the 
rate  of  twenty  shillings  per  week,  for  so  long  a  term  as  I  hold  the  same, 
07'  until  I  shall  determine  to  keep  my  property."  The  appellant  entered, 
and  paid  rent  weekly  for  some  weeks,  when  his  landlord,  determining  to 
keep  the  property,  gave  a  week's  notice  to  quit,  and  then  demanded 
possession.  The  appellant,  however,  being  advised  that  he  was  in  law 
tenant  from  year  to  year,  refused  to  go.  Proceedings  were  then  instituted 
before  two  Justices,  who  decided  in  the  respondent's  favour,  and  hence 
the  present  application. 

After  full  consideration  and  examination  of  we  believe  all  the  autho- 
rities, in  conference  and  separately,  we  have  arrived  at  the  conclusion, 
first,  that  the  agreement  in  this  case  was  wholly  void  for  uncertainty  ; 
and  secondly,  that  a  tenancy  arose  between  the  parties  thereafter,  by 
imjylication^  by  the  payment  of  rent,  which  tenancy  the  law  will  imply 
W8LS  a  tenancy  yrom  year  to  year. 

If  the  agreement  had  been  an  ascertainable  (though  not  stated)  period, 
determinable  on  the  particular  occurrence  mentioned,  namely,  the  land- 
lord's electing  to  retain  his  property,  the  cases  show  that  the  lease  might 
have  been  good.  But  here  it  was  void,  because  the  unascertained  term 
might  have  been  for  a  year  only,  or  some  short  period,  whereas  the 

(1)  The  Sydney  Mornimj  Herald,  Nov.  17,  Dec.  1,  1856.    Cited  8  S.C.R.  116. 
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landlord's  determination  to  retain  might  be  at  a  more  distant,  and  would        1856. 
in  any  event  be  an  unascertainahle  period.     So  that  the  limit  could,  in     Ex  parte 
no  event,  be  made  certain.  Mubpiiy. 

Stephen  C.J. 
The  agreement,  then,  being  put  wholly  aside,  as  in  all  respects  void, 

and  not  as  in  cases  of  parol  leases,  void  by  the  Statute  of  Frauds  as  to 

duration  ordy^  the  authorities  appear  to  show  that  the  species  of  tenancy, 

created  by  the  mere  payment  of  rent,  must  be  ascertained  not  as  a 

question  of  fact,  but  (irrespectively  of  any  actual  contract)  must  be 

arbitrarily  determined  as  a  mere  matter  of  legal  inference.     And  that 

inference  seems  now  to  be,  that  every  such  implied  tenancy  is  one  from 

year  to  year,  unleas  tlie  contrcm/  he  shown. 

Now,  we  find  nothing  in  his  case  (putting  the  actual  contract  out 
of  view)  to  show  a  less  duration.  A  weekly  payment  of  rent  standing 
alone,  may  be  as  easily  referred  to  a  yearly  as  to  a  weekly  tenancy. 
Why,  then,  should  the  law  infer  the  one  rather  than  the  other  ?  We 
need  not  here  discuss  that  question.  It  is  sufficient  to  say,  if  our  appre- 
hension of  the  authorities  be  correct,  that  the  law  has  settled  it  in  favour 
of  a  tenancy  from  year  to  year.  There  appears  to  be  no  such  thing  as  a 
weekly  tenancy  by  implication.  The  case,  therefore,  stands  thus  :  A 
tenancy  of  some  kind  exists ;  that  is  conceded.  There  is  no  pretence  for 
saying  that  it  was  a  tenancy  at  will ;  for  (the  writing  not  being  looked 
at)  what  could  justify  our  holding  that  the  tenancy  was  so  determinable  ? 
The  question,  then,  is  one  purely  of  legal  inference ;  and  the  inference 
is,  of  two  alternatives,  in  favour  of  a  yearly  tenancy. 

The  decision  of  the  Justices,  therefore,  was  erroneous ;  and  the  Pro- 
hibition applied  for  must  be  granted.  The  question,  small  as  its  pecu- 
niary value  may  be,  is  one  of  great  difficulty ;  and  the  decision  is,  by 
one  of  us,  after  much  doubt,  rather  acqtiiesced  in  than  approved  of. 

Prohibition  granted. 
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1857. 

Jan,  10. 

JAchiMony  J. 
Therrp,  J. 

and 
MUford,  J, 


MORRIS  i\  TAYLOR.  (1) 

Bill  of  Sale — Conveyance  o/ present  and  future  property — AcquieMtnce  by  owners  in 
seizure  of  goods  not  granted  in  the  hill  of  sale — Amendment  of  pleadings — Sec, 
174  of  G.  L.  Procedure  Act — Insolvent  Act,  5  Vic,  No.  17,  ss.  8  arid  12 — Use 
of  the  word  **or"  in  the  sense  of  '*and" — Notice — Jurisdiction  of  Court  to 
make  rules — C.L,  Procedure  Act,  Sec,  95 — Slay  of  execution. 

Defendant,  in  1853,  took  a  bill  of  sale  over  "  all  and  every  the  then  present  stock* 
in-trade,  &c.,  then  standing  and  being  in  and  about  and  belonging  to  6.  and  R.  on 
their  premises  in  George-street,  together  with  all  the  stock,  &c.,  at  anytime  there- 
after  being  on  the  same  premises,"  and  it  was  therein  provided  that  in  case  G.  and 
R.  should  duly  pay  the  sum  so  secured  and  interest  as  therein  specified,  or  at  such 
other  time  or  in  such  other  way,  as  **  defendant  should  appoint  by  a  notice  in 
writing,'*  the  indenture  should  cease  and  be  void.  It  was,  moreover,  agreed  in 
the  same  deed  "that,  after  default  in  payment  should  be  made  by  G.  and  B.,  or 
after  notice  should  have  been  given  by  the  defendant  requiring  payment,  it  should 
be  lawful  for  the  defendant  to  receive  and  take  into  his  possession,  and  thence- 
forth  hold  the  stock,  &c.,  thereby  assigned,  or  intended  so  to  be,"  and  that  until 
default  and  notice  as  aforesaid,  it  should  be  lawful  for  G.  and  R.  to  trade  with  the 
said  stock,  &c. 

Default  in  payment  was  made,  and  the  stock  and  cash  seized  by  the  defendant, 
Feb.  1,  1855,  in  the  presence  of  G.  and  R.  Later  on  the  same  day  the  private 
estate  of  G.  was  sequestrated,  and  on  Feb.  14,  the  joint  estate  of  G.  and  R  To 
a  declaration  by  the  official  assignee  of  G.  and  R. ,  the  defendant  pleaded,  as  to  the 
goods  seized,  that  the  goods  did  not  belong  to  G.  and  R,  and,  as  to  the  cash,  denied 
that  it  had  been  received  to  the  use  of  the  plaintiff  as  assignee.  The  plaintiff 
having  obtained  a  verdict  upon  both  counts. 

Held,  on  motion  for  a  new  trial,  that  the  goods  of  G.  and  R.  acquired  afier  the 
execution  of  the  bill  of  sale  did  not  pass  thereby,  but  inasmuch  as  they  were 
clearly  intended  so  to  be,  the  defendant  might  have  succeeded  on  the  evidence 
adduced  if  he  had  pleaded  the  seizure  and  that  G.  and  R  acquiesced. 

By  sec.  174  of  the  C.L.P.  Act,  17  Vic,  No.  21,  the  Court  ought  to  amend  the 
record  on  terms,  if  it  can  see  that,  had  the  pleadings  been  otherwise  drawn,  the 
evidence  adduced  by  either  party  might  have  procured  him  a  verdict. 

The  seizure  by  the  defendant  did  not  operate  as  a  conveyance  by  the  insolvents 
within  sixty  days,  &c.,  and  therefore  did  not  come  within  the  provisions  of  sec.  S 
of  the  Lisolvent  Act. 

In  the  construction  of  the  power  to  seize  the  word  "  or  "  must  be  taken  to  mean 
"and," and  the  notice  referred  to  therein  need  not  be  in  writing. 

Notice  generally  means  any  kind  of  notice,  and  should  not  be  narrowed  except 
by  express  words  or  necessary  implication. 

The  defendant  not  being  entitled  to  seize  money  under  the  bill  of  sale,  was 
liable  to  the  extent  thereof  to  the  insolvents,  and  not  having  made  an  allowance  te 
them  on  that  account,  and  with  their  acquiescence  until  after  the  sequestration, 

(1)  The  Sydney  Morning  Herald,  Dec.  18  and  19,  1856,  and  Jan.  13,  1857. 

Cited2N.S.W.LR.  122. 


SUPBEMB   COURT  OASES. 


87a 


was  liable  to  pay  the  same  sum  over  again  to  the  creditors  of  the  insolvents  under 
sec.  12  of  the  Insolvent  Act,  bat  not  as  money  received  *Ho  the  use  of  the 
assignee.'*  The  plaintiff  could  however  recover  by  amending  the  count  and 
describing  the  said  sum  as  money  received  ''to  the  use  of  the  insolvents  before 
their  insolvency." 

Section  95  of  the  C.L,P,  Act  does  not  apply  to  cases  where  there  is  a  notice  of 
motion  for  a  new  trial.  The  rule  of  court,  which  gives  such  a  notice  the  effect  of 
a  stay  of  execution,  was  made  under  a  jurisdiction  possessed  by  the  Court  before 
the  passing  of  the  CL.P.  Act,  and  not  affected  by  it. 

New  Trial  Motion.     The  facts  appear  in  the  judgment. 

The  Aitomey-G&neraly  Broadhurat,  and  Deffel,  for  the  defendant,  moved 
for  a  new  trial. 


1867. 


MOKRIS 

V, 

Taylos. 


Isaacs,  Meymott,  and  Martin,  contra. 


Cur,  adv,  vult. 


On  Dec.  18,  an  application  was  made,  by  rule  nisi,  calling  upon  the 
defendant  to  show  cause  why  a  Judge's  order,  setting  aside  a  writ  of 
execution,  should  not  be  set  aside.  The  application  was  heard  by  the 
Chief  Justice,  Dickinson,  J.,  and  Milford,  J. 

Martin,  for  the  plaintiflT,  moved  to  make  the  rule  absolute.  By  a  rule 
of  Court  a  notice  of  motion  for  a  new  trial  had  the  effect  of  staying 
execution,  but  by  sec.  95  of  the  C.L.P.  Act,  17  Vic.,  Ko.  21,  it  was  enacted 
that  execution  should  issue  in  a  certain  number  of  days  unless  a  Judge 
should  order  it  to  issue  sooner  or  later.  The  plaintiff  had  taken  out  a 
writ  of  execution  notwithstanding  the  rule,  and  the  writ  was  set  aside 
by  a  Judge.     He  contended  that  the  rule  was  void. 

Another  section  stated  that  the  rules  made  by  the  Court  should  come 
•into  force  as  provided  by  the  13  and  14  Yict.,  c.  16.  That  Act  provided, 
amongst  other  things,  that  the  rules  of  the  Judges  should  lie  for  threo 
months  before  Imperial  Parliament  before  coming  into  operation.  As 
this  provision  had  b?en  blindly  copied,  the  Court  was  bound  by  it,  and 
all  rules  since  made  under  the  C.L.P.  Act  were  inoperative. 

Broadhurst  and  Defftll  showed  cause.  The  95th  section  was  only 
directory,  and  the  rule  in  question  was  not  in  contravention  of  it.  The 
provision  for  submitting  the  rules  to  the  Imperial  Parliament  was 
insensible  and  inapplicable. 

The  Court  dismissed  the  application  with  costs.  They  held  that  the 
95th  section  applied  only  to  cases  where  execution  was  taken  out  without 
the  question  of  a  new  trial ;  consequently,  it  did  not  apply  to  the  rule 
as  to  the  effect  of  a  notice  of  motion  for  a  new  trial.     This  rule  was 
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MOKBIS 

r. 
Taylor. 

The  Court, 


made  under  a  jurisdiction  which  the  Court  had  before  the  passing  of  the 

Common  Law  Procedure  Act,  and  which  the  Act  expressly  said  was  not 

to  be  limited  by  its  passing 

Rule  disdiarged. 

Judgment  on  the  new  trial  motion  was  delivered,  Jan.  10,  by — 

Dickinson,  J.  The  record  in  this  case  contains  several  counts,  pleaS| 
and  issues,  a  few  only  of  which  are  material  for  our  pre^ent  consideration. 

The  Ist  count  of  the  declaration  stated  the  insolvency  of  Goldsmith 
and  Bow,  and  that  the  goods  were  at  that  time  in  their  possession  as 
reputed  owners  with  the  assent  of  the  true  owners.  To  this  count  the 
defendants  pleaded,  denying  the  fact 

The  Srd  count  of  the  declaration  was  one  alleging  that  the  defendant, 
before  Messrs.  Goldsmith  and  Bow  became  insolvent,  appropriated  a 
quantity  of  goods  which  then  belonged  to  these  parties.  To  this  count 
the  defendant  pleaded,  1st,  that  he  was  not  guilty  of  such  appropriation; 
2nd,  that  even  if  he  were  guilty,  the  goods  taken  did  not  when  appro- 
priated belong  to  Goldsmith  and  Bow. 

The  6th  count  was  for  money  received  by  the  defendant  to  the  use  of 
the  plaintiff  as  assignee  as  aforesaid.  To  this  count  the  defendant  pleaded 
the  general  issue. 

The  cause  was  tried  before  Mr.  Justice  MH/ord  on  the  23rd  and  24th 
October  last,  when  the  following  facts  appeared  in  evidence  : — 

Before  and  up  to  the  month  of  September,  1853,  James  Bridgman 
and  William  Elfe  Bow  carried  on  the  business  of  linen  drapers,  in  Sydney, 
under  the  style  and  firm  of  Bridgman  and  Bow,  Being  unsuccessful  in 
trade,  or  from  some  other  re£u;on,  they  agreed  with  the  defendant  that 
he  should  take  their  business,  and  pay  their  debts,  amounting  to  about 
£7,000.  Shortly  after,  or  as  forming  part  of  the  same  transaction,  it 
was  agreed  between  the  defendant  on  the  one  part,  and  Goldsmith  and 
Bow  on  the  other,  that  they  should  take  the  stock-in-trade,  lease,  and 
fixtures,  so  belonging  to  the  defendant,  and  should  become  liable  to  him 
for  £7,000  as  the  price,  being  about  the  sum  for  which  he  was  liable 
under  the  arrangement  with  Bridgman  and  Bow,  To  secure  this  £7,000 
to  Taylor,  Goldsmith  and  Bow,  by  indenture  dated  26th  September,  1853, 
assigned  over  to  Taylor  "  all  and  every  the  then  present  stock-in-trade, 
<Sbc.,  then  standing  and  being  in  and  about  and  belonging  to  Goldsmith 
and  Bow  on  their  premises  in  George-street,  together  with  all  the  stock, 
&c.,  at  any  time  thereafter  being  on  the  same  premises."  In  that  deed 
it  is  provided  **  that  in  case  Goldsmith  and  Bow,  should  duly  pay  to  the 
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defendant  the  sum  of  £7,000  and  interest,  as  therein  specified,  or  in  such        1857. 
other  ways  and  at  such  other  times  as  the  defendant  should  appoint  by      Mgebis 
a  notice  in  writing,  that  then  that  indenture  should  cease  and  be  void."      _  ^* 

JL  A  X  JjOR> 

It  was,  moreover,  in  and  by  that  indenture  ''  agreed  that  after  default 
in  payment  should  be  made  by  Goldsmith  and  Row^  or  after  notice  should 
have  been  given  by  the  defendant  requiring  payment,  it  should  be  lawful 
for  the  defendant  to  receive  and  take  into  his  possession,  and  thenceforth 
to  hold  the  stock,  d^c,  thereby  assigned  or  intended  so  to  be."  It  was 
by  the  indenture  further  agreed  *'that  till  default  in  payment  was  made, 
and  until  notice  should  be  given  by  the  defendant  to  Goldsmith  and  Bow 
requiring  payment,  it  should  be  lawful  for  the  latter  parties  to  hold  the 
stock,  4S:c.,  assigned,  and  also,  to  enable  them  to  make  the  payments 
mentioned  in  the  indenture,  to  sell  the  said  stock-in-trade,  &c"  Goldsmith 
and  Bo^iv  carried  on  the  business  with  the  assistance  of  Tai/lor  up  to  the 
1st  day  of  February,  1855,  but  default  was  made  in  payment  of  the 
principal  and  interest  so  as  to  authorise  the  execution  of  the  power  of 
sale.  On  that  day,  the  separate  estate  of  James  Goldsmith  was  placed 
under  sequestration.  The  business  had  been  can*ied  on  in  the  usual 
way,  by  selling  some  of  the  original  stock,  and  purchasing  other  stock 
from  time  to  time.  In  the  morning  of  the  1st  February,  and  before 
Goldsmith  sequestrated  his  separate  estate,  or  the  evening  before,  the 
defendant  took  possession  of  all  the  stock-in-trade  then  on  the  premises, 
and  also  of  a  cash-box  containing  i&28.  When  Taylor  took  possession 
he  said,  in  the  presence  of  Goldsmith  and  Row,  "  1  must  take  possession 
of  this  house."  Goldsmith  replied,  "  I  did  not  think  it  would  come  to 
this."  Goldsmith  then  went  away,  and  Bow  said  nothing.  The  defendant 
then  gave  possession  to  a  man  named  Greerty  saying,  according  to  one 
witness,  "  I  give  you  possession  under  the  bill  of  sale  I  hold."  Taylor 
himself  omits  mention  of  saying  that  he  took  possession  "  under  the  bill 
of  sale.'*  Whatever  defendant  then  said  was  in  the  presence  of  Bow. 
Neither  Goldsmith  or  Bow  made  any  objection  to  the  defendant  taking 
possession.  Taylor's  name  was  put  over  the  door  the  next  morning,  but 
the  business  was  carried  on  as  before  by  the  defendant.  Bow,  remaining 
in  the  house.  It  seems  that  Taylor  had  a  judgment  against  Bow,  and 
on  or  about  the  10th  of  February,  probably  disti'usting  the  validity  of 
the  bill  of  sale  or  mortgage,  issued  execution,  and  seized  the  goods  on 
the  premises  on  or  about  the  10th  of  February.  On  the  14th  February 
the  joint  estate  of  Goldsmith  and  BowmsiA  sequestrated  and  the  plaintiff 
was  appointed  assignee.  There  was  some  dispute,  when  the  messenger 
of  the  Insolvent  Court  went  to  take  possession,  but  it  was  arranged  that 
the  defendant  should  continue  to  carry  on  the  business,  and  that  Bow^ 
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1857.         on  behalf  of  the  plaintiff,  shoald  check  the  proceedings,  take  stock,  &c 
Morris      ^®  business  was  wound  up  in  due  course,  and  from  the  finding  of  the 

^'  jury  the  value  of  the  stock-in-trade  on  the  premises  at  the  time  Tayior 

xayjjOR*  ,       _ 

took  possession  must  have  been  about  £5)000.     That  stock  consisted 

partly  of  effects  which  were  on  the  premises  when  the  indenture  was 

made,  whereof  the  value  was  about  £3,000,  and  partly  of  articles  brought 

on  the  premises  after  that  indenture  was  made,  and  of  which  the  value 

was  about  £2,000.     As  to  the  £28  taken  by  the  defendant,  and  which 

was  not  included  in  the  indenture,  it  appears  that  the  defendant  had 

lent  to  the  firm  a  cheque  for  £100,  and  that  on  the  morning  of  the  1st 

February,  when  the  defendant  took  the  money,  I^ow  arranged  with  him 

that  he  should  retain  it  against  the  £100  cheque  so  lent  to  the  firm. 

In  summing  up  the  case,  his  Honor  told  the  jury,  that  as  the  defendant 
took  possession  of  the  premises  before  the  insolvency  of  Goldsmith  and 
jRow,  and  even  before  the  insolvency  of  Goldsmith  in  his  private  capacity, 
there  could  not  in  his  opinion  be  any  question  of  reputed  ownership, 
but,  nevertheless,  left  it  to  them  to  decide  that  question.  He  further 
told  them,  that,  in  his  opinion,  the  whole  question  depended  on  the 
validity  and  effect  of  the  bill  of  sale  of  the  26th  of  September,  1853. 
He  stated,  first,  that  he  was  of  opinion  that  the  defendant  could  not 
take  possession  of  the  stock-in-trade  on  the  premises  on  the  Isfc  of 
January,  1855,  without  giving  prior  notice ;  in  other  words,  that  the 
word  "  or  "  used  in  the  power  of  sale  must  be  read  "  and,"  and  that  it 
would  be  for  the  jury  to  say  if  such  notice  had  been  given.  If  not, 
that  then  they  should  find  for  the  plaintiff,  to  the  value  of  all  the  stock 
on  the  premises  at  the  time  of  the  seizure.  If  they  should  be  of  opinion 
that  notice  had  been  given,  then  in  his  0])inion,  the  deed  did  not  pass 
the  stock-in-trade  acquired  after  the  26th  September,  1853,  nor  was  the 
last-mentioned  stock  bound  by  that  indenture  at  the  time  of  the  seizure, 
and  that  they  should  then  find  for  the  plaintiff  with  damages  to  the 
amount  of  the  value  of  the  stock  so  acquired  after  the  26th  September, 
1853,  but  the  defendant  would  be  entitled  to  his  expenses. 

The  jury  found  a  verdict  for  the  plaintiff,  with  damages  £1,541 
10s.  4d.  on  the  third  count  of  the  declaration ;  and  £28  on  the  sixth 
count.  They  also  found  that  the  value  of  the  original  stock-in-trade 
which  remained  on  the  premises  at  the  time  of  the  seizure  was  three- 
fif  chs  of  the  value  of  the  whole  of  the  stock  there  at  the  time,  and  that 
the  value  of  the  newly-acquired  stock  was  two-fifths  of  the  whole  vaJue, 
and  for  which  they  delivered  their  verdict  for  the  .plaintiff,  with  the  said 
damages  of  £1,541  10s.  4d. 


Dickinson  J« 
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A  motion  for  a  new  trial  was  made  before  Mr.  Justice  Therry,  Mr.         1857. 
Justice  Milford^  and  myself,  on  the  17th  December  last.     The  notice  of      Morkis 
motion  stated  the  following  grounds : — 1st.  That  the  verdict  was  against  ^« 

evidence,  and  the  weight  of  evidence,  and  against  law.  2nd.  That  Mr. 
Justice  MUfordy  misdirected  the  jury  upon  the  construction  of  the  deed, 
in  ruling  that  the  word  "  or ''  used  in  the  power  of  sale  contained  in  the 
said  deed  was  to  be  read  as  if  it  had  been  "  and,"  and  in  ruling  to  the 
effect  that  the  defendant  was  not  entitled  to  take  possession  of  the  goods 
assigned  to  him,  by  the  said  deed,  until  the  insolvents  Goldamith  and 
Row  had  made  default,  and  the  defendant  had  given  them  notice  of  his 
intention  to  exercise  the  power  of  sale.  3rd.  That  his  Honor  should 
have  told  the  jury  that  the  defendant  was  entitled  under  the  said  deed 
upon  default  being  made  to  take  possession  of  the  chattels,  being  in  and 
upon  the  premises,  although  such  stock-in-trade,  goods,  chattels,  mer- 
chandise, and  things,  were  acquired  by  the  said  insolvents,  and  were 
brought  upon  their  premises  after  the  execution  of  the  aforesaid  deed. 
4th.  That  his  Honor  should  have  told  the  jury  that  the  assignment  by 
the  insolvents  to  the  defendant  of  future  personal  chattels,  operated  as 
a  contract  to  deliver  them  as  they  came  into  their  possession,  and  that 
after  defaulfe  was  made,  the  defendant  having  entered  upon  the  insol- 
vent's premises,  and  taken  possession  of  the  said  goods,  he  was  entitled 
to  dispose  of  the  same  in  the  same  manner  as  the  original  stock. 

The  motion  was  supported  on  the  defendant's  behalf  by  the  Attorney- 
General,  Mr.  Broadhursty  and  Mr.  Deffell,  It  was  opposed  for  the 
plaintiff  by  Mr.  IsacLCSy  Mr.  Meymott,  and  Mr.  Martin.  The  arguments 
entirely  turned  upon  the  issues  arising  out  of  the  3rd  and  6th  counts  of 
the  declaration.  The  following  authorities  were  cited  : — Tapfield  v. 
Hillman  (2)  ;  Lunn  v.  Thornton  (3) ;  Langion  v.  Horton  (4)  ;  Gale  v. 
Burnell  (5)  ;  Stanley  v.  White  (6)  ;  the.Insolvent  Act,  sections  8  and  12  ; 
and  Broom's  Afaxims,  ed.  2,  page  374.  The  questions  principally  dis- 
cussed were,  1st,  whether  or  not  the  bill  of  sale  operated  to  pass  effects 
acquired  after  it  was  made  ?  We  have  since  the  argument  been  referred 
to  Hope  V,  Ilayley  (7) ;  and  we  have  moreover  considered  the  case  of 
Congreve  v.  Evetts  (8),  which  was  cited  in  Hope  v.  Hayley,  2nd. 
Whether  the  defendant  was  obliged  after  a  default  by  Goldsmith  and 
Row  to  give  them  a  notice  that  payment  was  required,  and  incidentally 
to  that  question  whether  or  not  the  word  "  or  "  in  the  clause  of  agree- 
ment, that  defendant  on  default  of  payment  should  take  and  receive  the 

(2)  6  M.  and  G.  245.        (3)  1  C.B.  379.       (4)  1  Hare  549.      (5)  7  Q.B.  850. 
(6)  14  East  332.       (7)  2  Jurist  N.S.  486.        (8)  18  Jurist  655. 


V, 

Taylor. 
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1857.  goods  on  the  premises,  should  be  construed  to  be  equivalent  to  the  con- 
MoBRis  junction  "  and."  3rd.  Whether  or  not,  if  the  bill  of  sale  was  valid,  and 
that  everything  was  done  to  make  the  seizure  valid  under  ordinary 
circumstances,  the  transaction  was  invalidated  by  the  8th  and  12th 
sections  of  the  Insolvent  Act,  or  by  either  of  them.  4th.  Whether  or  not 
the  notice  of  default  should  have  been  in  writing.  5th.  Whether  or 
not  any  notice  was  given,  and,  6th,  whether  the  plaintiff  was  entitled 
to  recover  the  £28  which  the  defendant  took  out  of  the  bill.  We  have 
perused  the  authorities  cited,  and  the  two  other  cases  before  mentioned, 
and  discussed  the  arguments  of  the  learned  counsel  on  either  side. 

We  are  of  opinion  that  the  bill  of  sale  exhibits  a  clear  intention  to 
make  an  assignment  not  only  of  the  stock  on  the  premises  when  that 
instrument  was  made,  but  also  of  any  effects  which  might  thereafter  be 
thereon.  For  in  the  bill  of  sale  the  mortgagors  (by  words  of  present 
transfer  granted,  1st,  <'  all  the  present  stock-in-trade,  &c.,  now  standing 
and  being  in  and  about  the  said  premises,"  2nd,  ''all  the  stock-in-trade, 
<Sbc.,  at  any  time  hereafter  standing  and  being  in  and  upon  the  said  pre- 
niises."  As  the  case  of  Layigton  v.  Horton  was  so  distinctly  presented 
to  the  Court  of  Queen's  Bench  during  the  argument  in  Gale  v,  Burnelly 
and  as  the  decision  in  the  latter  is  so  repugnant  to  that  in  the  former  of 
the  two  last  mentioned  cases,  we  cannot  but  conclude  that  the  former 
(however  good  in  Equity)  has  as  a  point  of  law  been  overruled  by  the 
latter. 

As  the  question  on  the  present  state  of  the  record  in  this  action  is, 
whether  the  goods  brought  on  the  insolvents'  premises  after  the  making 
of  the  bill  of  sale  were  their  property  or  not  when  the  defendant  seized 
them,  we  are  of  opinion  that  the  cases  Tapfield  v,  HillTnan,  Lunn  v. 
TJiorntoUy  and  Gale  v.  Buniell  are  distinct  authorities  to  show  that  the 
after  acquired  effects  did  not  pass  out  of  the  insolvents  to  the  defendant, 
by  the  mere  execution  of  the  bill  of  sale.  In  each  of  those  cases  the  old 
position  is  authoritatively  affirmed,  that  a  grant  of  goods  not  in  existence 
at  the  execution  of  the  instrument  of  transfer  is  void,  and  unless  ratified 
by  some  act  done  by  the  grantor  after  he  has  acquired  the  subsequent 
property.  We  are,  therefore,  clearly  of  opinion  that  the  plaintiff  has 
legitimately  succeeded  on  the  issue  whether  the  goods  were  the  property 
of  Goldamith  and  Row  when  the  defendant  seized  them,  so  far  as  the 
issue  relates  to  the  property  acquired  after  the  making  of  the  bill  of 
sale,  and  therefore  is  entitled  to  the  said  damages  of  £1,541  10s.  4d., 
as  the  record  novo  stands.  On  the  existing  state  of  the  pleadings  it  is 
unnecessary  for  us  to  consider  any  of  the  other  questions  connected  with 
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the  last  mentioned  property ;  though  with  reference  to  the  expediency        1857. 


of  amending  the  record  it  will  he  hereafter  seen  that  the  discussion  of      Morris 
those  questions  will  he  highly  important.  ^   ^'* 

The  only  question  which  remains  to  be  considered,  with  reference  to  i>«o/ri»ison  J. 
the  present  state  of  the  record,  is  that  relating  to  the  £28.  The  defen- 
dant took  that  money  out  of  the  till,  and  Eow  afterwards  agreed  that 
the  defendant  should  keep  it,  and  deduct  it  from  a  specific  sum  of  money 
which  Goldsmith  and  Row  then  owed  him.  Now,  as  the  indenture  or 
hill  of  sale  did  not  authorise  the  defendant  to  take  money  as  well  as 
goods,  the  defendant  by  taking  the  £28,  immediately  became  liable  to  the 
insolvents  in  an  action  for  so  much  money  received  to  their  use.  For  if 
the  defendant  had  improperly  seized  their  goods  and  sold  them,  he  would 
have  been  liable  to  an  action  in  trover  for  damages,  or  to  an  action  for 
money  received  in  lieu  of  the  action  for  the  tort.  We  therefore  think, 
a  fortioriy  that  for  seizing  the  £28  in  specie  the  defendant  became  liable 
to  the  action  for  money  received,  though  there  was  no  privity  of  con- 
tract between  the  insolvents  and  the  defendant  in  respect  of  his  receipt 
of  that  money.  That  cause  of  action  then  having  vested  in  the  insol- 
vents the  arrangement  made  between  the  defendant  and  Row  either 
amounts  to  nothing  that  could  under  circumstances  avail  the  defendant 
as  a  defence,  or  else  the  insolvents  received  in  satisfaction  of  their  cause 
of  action  an  allowance  of  £28  in  the  defendant's  account  against  them, 
which  allowance  was  in  law,  a  payment  to  them  of  £28  by  the  defendant. 
May  V.  King  (19).  As  we  think  there  was  some  evidence  that  such  an 
allowance  was  made  by  the  defendant  after  he  had  notice  of  the  order 
of  the  sequestration  of  the  insolvents'  estate,  the  defendant  became  liable 
by  section  12  of  the  Insolvent  Act  again  to  pay  that  sum  of  £28  /or 
the  benefit  of  the  creditorSy  and  therefore  was  in  the  same  position  as  if 
he  had  never  made  the  allowance,  and  was  consequently  liable  again  to 
the  same  action  for  money  received ;  and  as  that  action  accrued  origin- 
ally to  the  insolvents  before  their  insolvency,  we  are  clearly  of  opinion 
that  the  count  for  money  had  and  received  ought  to  have  been  expressed 
"  for  money  received  to  the  use  of  the  insolvents  before  their  insolvency." 
As  to  that  count,  there  should  be  a  new  trial,  as  the  money,  on  the 
existing  state  of  the  record,  is  described  as  being  money  received  "  to 
the  use  of  the  plaintiff  as  assignee  aforesaid,"  and,  therefore,  the  verdict 
which  arose  out  of  the  sixth  count  was  against  law  and  evidence,  as 
stated  in  the  notice  of  motion  for  a  new  trial. 

"We  must  now  consider  the  expediency  of  amending  the  record,  and 
of  sending  the  amended  record  for  a  new  trial,     By  the  174th  section 

(19)  12  Mod.,  538. 
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1857.        of  the  Common  Law  Procedure  Act  of  1853,  we  thiak  that  if  we  can 

j^  now  see,  that  had  the  pleadings  been  otherwise  drawn,  the  evidence 

««  adduced  by  either  party  might  have  procured  him  a  verdict,  we  ought 

to  amend  the  record  on  terms,  and  send  it  for  a  new  trial 
Dickinson  J, 

As  to  that,  we  are  of  opinion  that  if  the  plea  to  the  third  count,  denying 

the  property  in  the  after-acquired  goods  were  struck  out,  and  pleas 

to  so  much  of  the  third  count  as  relates  to  the  after-acquired  goods  were 

added,  first  that  the  defendant  took  those  goods  by  virtue  of  the  bill  of 

sale,  set  out  in  such  plea,  and  secondly  that  the  defendant  took  those 

goods  by  virtue  of  the  bill  of  sale,  and  that  Goldsmith  and  Row  acquiesced 

in  that  seizure,  that  the  defendant  might  succeed  at  the  second  trial. 

For  the  bill  of  sale  not  only  contains  words  of  present  transfer  of  future 

effects,  but  also  an  agreement  that  on  a  future  default  in  payment,  the 

defendant  may  "  receive  and  take  into  his  possession,  and  thencefor^ 

hold  the  goods  assigned  by  the  bill  of  sale  or  irUended  so  to  be,"     Now, 

though  the  future  effects  mentioned  in  the  bill  of  sale  were  not  assigned 

by  it,  they  were  clearly  intended  to  be  so  as  is  evident  from  the  formal 

words  of  the  granting  part  of  the  bill,  and  also  by  the  concluding  clause, 

which  allows  Goldsmith  and  JRow  to  sell  the  stock  from  time  to  time  in 

the  course  of  business.     If  such  pleas  should  be  substituted  as  we  have 

suggested,  we  think  such  evidence  as  was  given  at  the  last  trial  would 

support  them,  and  also  that  the  pleas,  or  at  all  events  the  second,  would 

be  valid,  and  could  not  be  disturbed  on  a  motion  for  judgment  nan 

obstante  veredicto.    We  are  certainly  bound,  as  Mr.   Martin  argued, 

should  a  construction  arise  which  would  make  the  bill  of  sale  legal,  and 

another  should  present  itself  which  would  render  the  instrument  illegal, 

to  apply  the  former  construction.     But,  again,  within  the  same  maxim, 

should  two  constructions  be  suggested,  we  must  adopt  that  which  will 

effectuate  the  intention  of  the  parties,  lU  res  magis  vaUat  qttam  pereak 

On  this  point  may  be  invoked  the  authority  of  Lord  Campbell  in  Hope 

V,  Hayley^  26th  Jurist,  p.  489,  who,  in  discussing  a  deed  framed  like  the 

bill  of  sale  before  us  said,  "  the  ineffectual  words  of  immediate  transfer 

cannot  vitiate  the  operation  of  the  deed  ;  they  are  strong  to  show  the 

intention  of  the  parties ;  and  though  that  intention  car  not  be  carried 

into  effect  according  to  law  in  the  way  of  immediate  transfer,  in  order 

that  the  deed  may  have  effect,  rather  than  be  inoperative,  we  ought  to 

give  effect  to  it  in  another  way.     It  appears  to  us  that  the  bill  of  sale  is 

**so  framed"  (to  use   Chief  Justice   TindoTs  words,  in   Tapjield  r. 

EUlman,  in  6  M.  and  G.  2iQ)  "sa  that  it  extended  to  all  effects  found 

upon  the  premises  when  the  defendant  enforced  the  power  of  taking, 

which  was  clearly  the  intention  of  the  parties  to  the  bill  of  sale  he  should 
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eflTects  may  not  be  seized  when  there  are  words  sufficient  in  a  deed  to  Mobkis 
signify  such  an  intention  ;  but  that  no  such  intention  could,  in  that  case,  ^  ^* 
be  collected  from  the  language  of  the  instrument.  Mr.  Justice  Maule 
there  says — ''the  granting  part  of  the  deed  clearly  does  not  include  the 
renewed  stock  and  effects,  and  the  power  to  re-enter  and  take  possession 
relates  to  the  same  things  that  are  before  mentioned."  He  adds, 
however,  *'  if  the  proviso  for  entry  had  been  meant  to  embrace  something 
beyond  that  which  would  have  passed  by  the  granting  part  of  the  deed, 
that  would  have  been  a  thing  so  unusual  as  to  require  it  to  be  clearly 
and  unequivocally  expressed."  In  the  case  before  us  the  granting  part 
of  the  bill  of  sale  included  the  renewed  stock  and  effects,  and  the  power 
to  take  possession  relates  to  the  same  things  as  are  mentioned  in  the 
granting  part  As  to  JJunn  r.  TJiomtonf  the  Chief  Justice  there  said 
emphatically  that  in  that  case  the  question  was  not  whether  a  deed 
might  not  have  been  so  framed  as  to  have  given  the  defendant  a  power 
of  seizing  future  goods  brought  on  the  premises,  but  the  question  before 
118  arises  on  a  plea  which  puts  in  issue  the  property  in  the  goods  and 
nothing  else."  The  case,  therefore,  tends  to  show  that  the  power  to 
seize  the  goods  acquired  after  the  execution  of  the  bill  of  sale,  is  a  valid 
agreement  in  the  biU  of  sale.  In  that  case  the  power  to  take  only 
extended  to  the  things  granted,  which  were  only  the  effects  on  the 
premises  when  the  deed  was  made.  Gale  v,  Burnell  is  a  very  important 
case ;  for  the  power  to  seize,  in  the  assignment  mentioned  in  that  case, 
was  in  language  almost  identical  with  that  of  Jbhe  similar  power  in  the 
bill  of  sale  in  the  case  now  before  us,  includrng  future  effects.  As  before 
mentioned,  that  case  was  exactly  like  this  as  the  record  stood  at  Nisi 
Piias,  and  therefore  the  defendant  can  have  no  new  trial  as  a  matter  of 
right.  In  that  case,  however,  it  appears  by  the  first  paragraph  of  the 
report,  that  the  only  question  on  the  feigned  issue  was  as  to  the  property 
in  the  goods.  And  for  that  reason  it  was  assimilated  at  p.  860  of  7 
Q.B.  to  Lunn  v.  Thornton^  and  the  decision  was  not  that  the  assignee 
would  not  have  succeeded  luid  there  been  a  plea  of  leave  and  licensey  which 
there  was  not,  but  that  he  could  not  succeed  on  a  plea  putting  in  issue 
the  property^  and  nothing  else.  We  are,  therefore,  of  opinion  that  a 
power  to  seize  future  effects  in  an  instrument  of  transfer,  justifies  the 
person  empowered  to  seize  such  goods.  The  cases  of  Congreve  v.  Evetts^ 
and  Hope  v.  HayUy^  seem  to  us  to  confirm  the  opinion  we  have 
hereinbefore  expressed.  In  Congreve  v.  Evetta  the  facts  were  these  : — 
After  some  growing  crops  had  been  seized  and  taken  possession  of  under, 
and  according  to  the  stipulations  on  a  bill  of  sale,  but  before  sale  of 
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1857.        them,  a  Fi,  Fa.  on  a  judgment  of  another  creditor  of  the  vendor  was 

MoBBis      delivered  to  the  Sheriff,  who  seized  and  sold  the  crops,  and  paid  the 

_   V-  proceeds  to  the  execution  creditor.     It  was  held  that  the  vendor  of  the 

Taylor. 

bill  of  sale  was  entitled  to  the  proceeds  of  the  crops  as  against  the 

execution  creditor.     In  delivering  judgment  Baron  Parke  said,  "  If  the 

authority  given  by  the  bill  of  sale  had  nob  been  executed,  it  would 

have  been  of  no  avail  against  the  execution  ;  it  gave  no  legal ^  title, 

nor  even  equitable  title  to  any  specific  goods  ;  but  when  executed,  not 

fully  and  entirely,  but  only  to  the  extent  of  taking  possession  of  the 

growing  crops,  ib  is  the  same  in  our  judgment  as  if  the  debtor  himself 

had  put  the  plaintiff  in  actual  possession  of  those  crops,  whether  the 

debtor  gives  the  possession  of  a  chattel  by  delivery  with  his  own  hands, 

or  points  it  oub  and  directs  the  creditor  to  take  it,  or  tells  him  to  take 

any  he  pleases,  for  the  payment  of  his  debt  by  the  sale  of  it,  the  effect 

ajler  acttuzl  possession  by  the  creditor  is  the  same."     According  to  this 

decision  then,  such  a  seizure  as  the  defendant  made  of  the  goods  by 

authority  of  the  bill  of  sale  he  held,  is  the  same  as  if  tJie  in8olv**.nts 

themselves  Jiad  piU  the  defendant  in  actttal  possession  of  tliose  goods.  This 

judgment,  therefore,  either  proves   that   the   defendant  obtained   tho 

property  in  the  after-acquired  goods  by  his  mere  seizure  cf  them  ;  or  that 

his  seizing  them  was  a  new  act  done  by  the  insolvents,  which  ratified 

the  power  to  seize  conferred  by  the  bill  of  sale,  and  so  that  case  is  thus 

brought  within  Lord  Baeon^s  maxim,  discussed  in  Lunn  v,  Thornton. 

In  Hope  V.  Ilayley^  in  addition  to  the  seizure  under  the  bill  of  sale  made 

by  the  grantee,  there  was  the  actual  consent  of  the  grantor  to  the  seizure 

when  it  was  effected. 

In  the  last-mentioned  case  Lord  Campbell  obviously  lays  great  stre;^ 
on  the  acquiescence  of  the  grantor,  and  seems  to  think  it  was  necessary 
to  bring  the  facts  within  Lord  Bacon^s  Hbh  maxim.  Tho  other  judges, 
however,  do  not  put  the  case  wholly  on  the  grantor's  acc^uiescence,  but 
seem  to  rest  the  case  also  on  the  bare  fact  of  the  seizure  made  under  the 
clause  in  the  deed  there  mentioned  irrespective  of  the  grantor's  acqui- 
escence. But  according  to  both  Congreve  v.  Evetts  and  Hojye  i\  Hayleyy 
it  is  clear  that  seizure  by  the  grantee  wibh  the  acquiescence  of  the  grantor 
under  such  a  bill  of  sale  as  the  defendant  in  this  suit  obtained  from  the 
insolvents,  is  clearly  available  to  pass  after  acquired  property.  Now, 
as  according  to  Baron  Parke,  the  seizure  by  the  defendant  is  the  same 
as  if  the  insolvents  had  put  the  defendant  in  possession,  and  as  there 
was  at  tho  trial  evidence,  from  which  the  jury  might  have  inferred  the 
acquiescence  of  the  insolvents  Goldsmith  and  Row,  we  are  of  opinion 
that  the  defendant  produced  at  the  trial  evidence  to  constitute  a  good 
defence  to  this  action  for  seizing  the  after  acquired  effects. 
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We  are  of  opinion,  however,  that  the  cases  Congreve  v.  Evetts  and  1857. 
Hope  V,  Hayley  cannot  avail  the  defendant  on  the  record  as  it  now  stands,  Morbis 
because  it  contains  no  such  pleas  as  have  been  herein  suggested,  or  even  xaylok 
an  ordinary  plea  of  leave  and  license.  This  then  certainly  does  not  -^.  .. 
appear  to  have  been  any  plea  of  license  in  either  of  those  cases.  In 
Hope  V.  Hayley  the  declaration  charged  the  defendant  with  taking  goods 
when  they  were  the  plaintifGs'  property  as  assignees  of  a  bankrupt.  But, 
according  to  the  facts,  the  goods  had  become  the  property  of  defendant 
by  their  taking  them  from  the  mortgagor  before  he  became  bankrupt, 
and  consequently  the  goods  n^ver  were  the  property  of  the  plaintiffs  as 
assignees.  There  the  defendant  took  the  mortgagor's  goods,  and  thereby 
so  gained  the  property,  in  that  they  never  became  the  property  of  the 
plaintiffs  as  assignees.  But  in  this  case  the  plaintiffs  declare  that  the 
defendant  took  the  insolvents'  goods,  and  as  they  were  the  property  of 
those  parties,  till  the  defendant  seized  them,  the  latter  cannot  say  that 
at  the  point  of  time  when  he  seized  them,  they  did  not  belong  to  the 
insolvents.  This  plea  ought  therefore  to  confess  that  the  goods  were 
the  property  of  the  insolvent  when  he  seized  them,  and  that  he  took 
those  their  effects  by  their  permission.  In  Congreve  v.  Evetts  (20),  the 
defendant  might  well  plead  that  when  he  seized  the  plaintiffs  were  not 
possessed,  because  before  the  plaintiff  made  the  seizure  the  defendant 
had  acquired  the  property  in  the  goods  by  seizing  them  with  his  mort- 
gagor's license.  In  tliose  cases  the  plea  did  not,  as  here,  deny  property 
in  the  mortgagors,  but  in  persons  whose  title  was  laid  after  the  seizure 
from  the  mortgagors  by  the  defendant.  We,  therefore,  think  that  the 
defendant  should  be  allowed  to  withdraw  his  plea,  denying  the  insolvent's 
property,  so  as  to  bring  his  case  within  Lord  Bacon's  maxim,  or  to  rest 
it  on  his  mere  seizure  alone,  for  upon  such  amendments  we  think  the 
defendant  may  succeed  on  another  trial. 

We  are  aware  of  no  authority  to  the  contrary,  and  the  cases  cited 
strongly  favour  our  opinion.  We  think  the  power  highly  conducive 
towards  facilitating  the  business  of  tradesmen,  and  ought  to  be  upheld 
where  apt  words  are  used  in  the  conveyance,  and  a  plea  of  license  to 
support  the  exercise  of  the  power  is  on  the  record. 

It  is  urged  that  even  if  the  defendant  would  be  justified  under  any 
kind  of  leave  and  license  as  against  Goldsmith  and  i^o?/',  the  seizure  was 
void  as  against  the  plaintiff  under  section  8  of  the  Insolvent  Act.  As 
to  that,  we  are  of  opinion  that  the  seizure  here  was  not  a  conveyance 
made  by  the  insolvents  within  sixty  days,  but  was  an  act  done  by  the 

(20)  18  Jurist  655. 


990 


SUPREMB   COURT   GASES. 


^^7.        defendant  in  the  exercise  of  a  power  to  seize  contained  in  a  Lill  of  sale, 

Morris      which  never  could  act  as  a  conveyamce  at  all  of  the  future  effects.    That 

TjlyLob.      ^^^^  ^^  ^^®  ^^  made  on  the  26th  September,  1853,  before  Goldsmith 

jy^^       J    and  Bow  became  insolvent^  and  long  before  the  sixty  days  anterior  to 

the  sequestration  of  their  estate,  which  took  place  on  the  lith  February, 

1855.     We  are  of  opinion,  moreover,  that  such  a  mode  of  acquiring 

property  is  not  a  transaction  ejuadem  generis  with  such   immediate 

alienations,  transfers,  (Si^c.,  of  effects  as  are  detailed  in  the  8th  section. 

We  are  of  opinion  that  the  defendant  was  not  authorised  to  seize  the 
goods  until  Goldsmith  and  Row  made  default,  and  the  defendant  had 
also  given  them  notice  that  he  required  them  to  pay.  We  think  that,, 
in  the  power  to  seize,  Mr.  Justice  MUford  for  several  reasons  correctly 
construed  the  words  "  or  "  to  mean  "  and."  For  if  the  word  "  or  "  is  to 
be  construed  according  to  its  natural  signification  the  defendant  might 
be  enabled  to  seize  upon  giving  a  notice  contrary  to  the  fact  mentioned 
in  the  notice.  He  might  be  able  to  give  notice  requiring  payment  of 
money  already  paid.  But  as  the  notice  professes  to  be  based  upon  the 
non-payment,  it  could  not  be  properly  given,  unless  the  default  in 
payment  had  previously  occurred.  Again,  if  the  defendant  can  seize 
and  sell  upon  default  alone^  why  should  he  be  also  empowered  to  sell  on 
default,  and  also  on  notice  thereof  7  The  power  of  sale  itself,  without 
reference  to  other  parts  of  the  deed,  empowers  a  sale  if  the  money 
payable  is  in  arrear,  '*  or  "  (supposing  the  word  to  be  "  or  ")  upon  notice 
of  such  money  being  in  arrear.  Now  if  the  mortgagee  could  sell 
when  the  money  was  in  arrear,  why  should  he  be  empowered  by  another 
clause  to  sell  when  the  money  is  in  arrear  upon  notice  ?  He  is  to  sell 
first  without  notice,  afterwards  with  notice.  Again,  if  the  word  is 
"or,"  he  may  sell  upon  giving  notice  that  the  money  is  in  arrear, 
although  in  fact  such  may  not  be  the  case.  Then,  having  reference  to 
the  clause  allowing  the  mortgagor  to  retain  possession,  they  are  to  do  so 
till  the  money  is  in  arrear,  and  notice  is  given,  which  would  be  con* 
sistent  with  the  power  of  sale,  but  would  be  repugnant  to  that  power, 
if  it  was  to  be  exercised  if  the  money  should  be  in  arrear,  or  notice 
given.  We  think,  therefore,  that  a  notice  was  required,  but  not  that 
such  notice  should  be  in  writing.  In  another  independent  clause,  viz., 
the  proviso  for  redemption,  a  notice  is  required,  and  it  is  there  expressly 
provided  that  it  shall  be  in  writing  ;  and  as  the  obligation  to  give  such 
notice  in  writing  is  in  that  part  of  the  bill  of  sale  so  clearly  expressed, 
it  is  necessarily  excluded  from  the  other  part  of  the  document,  where  a 
notice  simply  is  mentioned.  Notice  generally  means  any  kind  of  notice, 
and  should  not  be  narrowed  except  by  express  words   or  necessary 


SUPREME   COURT   CASKS. 
implication,  not  by  vague  conjecture  of  the  meaning.    The  only  question        1857. 


991 


Dickinson  J. 


remaining  is  whether  there  was  a  notice  requiring  Goldsmith  and  Bow  Morris 
to  pay  the  money.  We  are  of  opinion  that  the  conduct  of  Goldsmith  taylor. 
and  Bow  in  not  resisting  the  defendant's  proceedings,  but  submitting  to 
them,  aa  appears  from  his  Honor's  report,  is  some  evidence  from  which 
the  jury  might  infer  (as  they  appear  to  have  done)  that  the  defendant 
had  previously  done  all  that  was  necessary  to  enable  him  to  seize  the 
goods  (Lundie  and  Robertson)  (21),  and  also  that  the  seizure  of  the  goods 
by  the  defendant  was  acquiesced  in  by  MessnL  Goldsmith  and  Row. 

We  think,  therefore,  that  if  there  had  been  any  such  pleas  as  we 
have  suggested,  that  the  defendant  would  have  been  entitled  to  a  new 
trial  in  respect  of  the  third  count,  and  therefore  that  he  should  be 
allowed  to  plead  such  pleas,  and  to  cause  the  record  so  altered  to  be 
taken  for  another  trial  of  the  issue  arising  out  of  the  third  and  sixth 
counts.  The  plaintiff  may  amend  his  count  for  money  had  and  received, 
by  stating  that  it  was  received  to  the  use  of  Goldsmith  and  Row  before 
their  insolvency.  If  the  plaintiff  should  make  that  amendment,  he 
must  pay  the  costs  of  and  occasioned  by  it,  and  such  costs  of  the  former 
trial  as  may  be  proportional  to  it  If  the  plaintiff  chooses  to  forego 
the  £28,  a  verdict  can  be  entered  for  the  defendant  on  the  issue  joined 
on  the  money  count,  or  the  defendant  must  have,  as  of  right,  a  new 
trial  of  that  issue.  If  the  defendant  makes  the  amendment  suggested, 
he  must  do  so  on  payment  of  costs  occasioned  thereby,  and  also  the 
costs  of  the  former  trial  in  proportion.  As  each  of  the  parties  on  this 
motion  for  a  new  trial  has  partially  failed  and  succeeded,  the  plaintiff 
and  defendant  will  respectively  pay  his  own  costs  of  this  motion. 
Either  party  is  at  liberty  to  speak  further  as  to  the  terms  we  have 
imposed  on  the  amendments. 

Order  accordingly* 

(21)  7  East  231. 
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1857.  THE  AUSTRALIAN  TRUST  CO.  v.  BERRY.  (1) 

Feb.  23. 

...  , .         ,        WHl  of  error — Jurisdiction  of  Court  exercising  tlie  powers  of  the  Lord  CltanetUor. 
Vtclnifton  J. 

and 
Mtfford  J.         The  Court  has  authority,  in  the  exercise  of  the  same  powers  as  are  vested  in  the 
Lord  Chancellor,  to  issue  a  writ  of  error,  ordering  its  members,  sitting  in  exercise 
of  the  common  law  jurisdiction,  to  hear  a  case. 

It  is  sufficient  if  a  writ  of  error  be  authenticated  in  the  ordinary  mode  by  the 
seal  of  the  Court. 

This  was  a  motion  upon  notice  which  had  been  first  made,  out  of  Tenn, 
before  a  judge  in  Chambers,  but  which,  involving  an  important  question 
of  practice,  had  been  referred  to  the  Court  Its  object  was  to  set  aside 
a  writ  of  error,  which  had  been  issued  herein,  and  to  proceed  to  execution. 

The  action  was  one  of  ejectment,  wherein  the  defendant  had  been  sued 
as  a  single  woman,  and  had  so  pleaded.  But  a  writ  of  error  was 
subsequently  sued  out^  the  error  being  one  of  fact,  that  she  was  a  married 
woman,  and  that  her  husband  must  be  let  in  to  defend  his  property. 

The  writ  purported  to  be  witnessed  by  the  Chief  Justice^  and  was 
signed  and  sealed  by  tlie  Prothonotary. 

IscMCSf  for  the  plaintiff,  moved  to  set  the  writ  aside.  The  Court  had 
»no  authority  to  issue  the  writ,  and  secondly,  the  writ  of  error,  being  an 
original  writ,  should  have  been  in  the  name  of  the  Queen,  and  sealed 
with  the  great  seal  of  the  Colony. 

Lutwyche,  for  the  defendant,  contended  that  the  right  to  a  writ  of 
error  was  inherent,  and  one  of  which  the  subject  could  only  be  deprived 
by  statutory  enactment.  The  powers  and  duties  of  the  Chancellor  being 
vested  by  law  in  the  Full  Court,  a  writ  issued  under  its  authority  would 
have  the  same  force  here  as  one  of  Chancery  in  England. 

Their  Hokors  held  that  the  writ  was  legally  issued  and  properly 
authenticated.  The  Court  had  vested  in  it  the  same  powers  as  the  Lord 
Chancellor,  and  in  the  exercise  of  one  of  th&se  powers  could  order  its 
members,  sitting  in  exercise  of  the  common  law  jurisdiction,  to  hear  this 
case.     The  writs  of  error  issued  by  the  Lord  Chancellor  were  attested 

(1)  The  Sydmy  Morning  Herald,  Feb.  24,  1857. 
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by  the  great  seal  of  England,  not  because  the  regal  character  of  that        1S57. 

seal  was  necessary  to  give  them  validity,  but  because  this  gi*eat  seal  was         xhe 

also  the  seal  of  the  Lord  Chancellor's  Court.     It  was  sufficient,  there-  Axtstraliax 

Trust  Co. 
fore,  if  the  writs  issued  under  the  authority  of  the  Supreme  Court,  in  r. 

exercise  of  its  Chancery  powers,  were  authenticated  in  the  ordinary  mode         ^^^^ ' 

by  its  own  seal.     The  motion  was  therefore  dismissed,  but  as  the  point    ^"^  Cow^L. 

was  a  new  and  important  one,  no  costs  were  awarded  to  either  party. 

Motion  dismissed^  without  costs. 


d94  SUPREME  COURT  OASES. 


1857.  HASLINGDEN  v,  BATE.  (1) 


March  5^ 


Insolvent  Act,  6  Vic,,  Ko,  17,  98,  86  and  99—^oint  estate,  sequestration  qf—Medm 

'  St  ephen  C.  J.  ly  ^  eparate  creditors  to  prove  against  the  joint  estate — Composition — RdtOM, 
\  Dickinson  J. 
and 

Therry  J.  An  ofiTer  of  composition  to  the  separate  creditors  on  the  sequestration  of  the 

joint  estate  of  a  partnership  is  not  binding  on  such  separate  creditors  as  do  not 

elect  to  come  in  and  prove. 

The  sequestration  of  the  '^  estate  "  of  a  partnership  passes  the  separate  estates 
of  the  partners  to  the  assignees,  and  the  release  of  the  former  causes  the  release  of 
the  latter. 

The  reserved  judgment  of  the  Court  in  this  case  was  delivered  by — 

Dickinson,  J.  (for  the  Chief  Justice).  This  is  an  action  to  recover 
money  due  by  the  defendant  for  the  plaintiff's  work  and  labour,  and  for 
money  lent  and  goods  sold  by  him  to  the  defendant  The  defendant 
pleads,  in  the  general  form  allowed  by  the  Insolvent  Act,  that  his  estate 
was  surrendered  under  that  Act,  as  insolvent,  and  duly  sequestraEted 
thereupon,  since  the  accruing  of  the  causes  of  action ;  and  that  they 
were  all  provable,  under  such  sequestration,  against  the  estate.  To  this 
plea  the  plaintiff  replied,  firstly,  a  denial  (in  effect)  that  there  was  such 
a  sequestration,  and  secondly,  alleging  that  the  estate  of  the  defendant 
was,  before  the  commencement  of  this  action,  released  from  sequestra- 
tion ;  to  which  the  replication  adds,  that  the  plaintiff  never  proved 
against  the  estate  as  a  creditor,  and  was  not  named  as  one  in  the 
defendant's  schedule. 

The  cause  having  gone  to  trial  on  these  issues,  the  facts  appeared  to 
be  as  follows  : — ^The  defendant,  at  and  before  the  time  of  the  accruing 
of  this  debt  (being  a  debt  due  by  him  separately  and  individually),  was 
in  partnership  with  one  Berkelman,  and  it  was  the  estate  of  this  Jirnh 
not  separately  the  estate  of  the  defendant,  that  was  surrendered  and 
sequestrated.  The  insolvents,  under  that  sequestration,  offered  and 
paid  ih^ir  joint  creditor  a  composition,  which,  being  accepted,  an  Order 
was  made  releasing  the  estate  (that  is,  the  "  estate  "  of  the  two  insol- 
vents) from  sequestration.  It  is  admitted,  that  no  offer  was  specifically 
or  in  terms  made,  by  this  defendant,  to  his  separate  creditors — and,  on 
the  other  hand,  there  has  been  no  distinct  release,  specifically  and  in 

(1)  The  Sydney  Morning  Heraid,  March  6,  1857  ;  and  1  S.C.R.,  App.  41. 
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terms,  of  his  separate  estate.     The  whole  qaestion  of  the  defendant's        1367. 
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responsibUitj,  therefore,  in  this  action,  turns  upon  the  effect  of  the  Haslingdkk 
sequestration  and  release  mentioned,  they  being,  respectively,  in  terms,       ^^' 
applicable  to  the  estate  of  the  two,  and  not,  separately,  to  that  of  each 
or  either  of  them.     A  verdict  was  taken  for  the  plaintiff,  for  the  amount 
claimed,  subject  to  the  opinion  of  the  Court  upon  that  question. 

In  point  of  fact,  no  separate  creditor  of  the  defendant  proved  any 
debt  under  the  sequestration ;  and  although  we  do  not  see  the  materiality 
of  this,  the  defendant  filed  no  schedule  of  his  separate  debts.  Neither, 
it  would  seem,  did  his  partner,  Berkelman,  The  latter,  however,  paid 
his  own  separate  creditors  in  full,  and  thereupon  obtained  from  the 
Court  ex  parte,  and,  as  a  matter  of  course,  an  order  releasing  (or  pur- 
porting to  release)  his  separate  estate.  It  is  quite  possible  that,  from 
the  affidavits  used  on  that  occasion,  the  Court  may  have  supposed  that 
there  was,  in  fact,  a  separate  sequestration. 

The  case  was  argued  before  Mr.  Justice  Dickinson,  Mr.  Justice 
IfUford,  and  myself,  in  the  last  term,  and  we  are  of  opinion,  after  time 
taken  to  consider,  that  the  plaintiff  is  entitled  to  retain  his  verdict.  In 
^he  first  place,  it  is  by  no  means  clear  that  the  plea,  which  is  framed 
under  Section  99  of  the  Act,  is  available  to  any  person  whose  estate  has 
been  sequestrated,  unless  he  have  obtained  his  certificate.  The  86th 
Section,  which  authorises  compositions  with  the  creditors,  and  directs 
or  permits  a  release  of  the  sequestrated  estate,  upon  the  acceptance  of 
any  such  composition,  makes  no  provision  whatever  for  subsequent 
proceedings,  and  omits  to  define  the  position,  or  rights,  either  of  insolvents 
or  the  creditors,  upon  such  release.  We  will  assume  the  plea,  however, 
to  be  pleadable  in  a  case  of  composition,  and  to  be  good  against  creditors 
accepting  or  offered  such  a  composition,  and  t)eing  in  a  condition — under 
the  provisions  of  the  said  86th  section — to  be  bound  by  its  acceptance 
by  others.  Yet  the  defence  will  fail^  on  two  grounds  :  First,  because 
the  plaintiff  was  not  one  of  the  class  of  creditors  to  whom  the  composi- 
tion in  this  case  was  offered ;  secondly,  because,  according  to  the  decision 
of  this  Court  in  Barrett  v.  Tooth  (2),  even  if  the  composition  had  been 
offered  to  the  separate  as  well  as  the  joint  creditors,  a  creditor  who  has 
not  elected  to  come  in  and  prove  his  debt  under  the  sequestration,  is  not 
bound  by  any  such  offer  or  acceptance. 

It  was,  nevertheless,  insisted  that  this  defendant's  estate  was  etill 
under  sequestration ;  that  the  estate  of  the  partners  (that  is  to  say,  the 

(2)  The  Sydney  Morning  Herald,  Nov.,  24,  1848. 
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1857.        joint  estate  alone),  and  afterwards  Berkelman^s  estate,  had  been  released, 
Haslinoden  ^^^  Bates^  estate  never ;  and  so  that  the  insolvency  as  to  the  latter  still 
-.^'  remains  in  force.     Such,  at  least,  in  effect,  if  not  in  terms,  was  the 

argument. 

We  adhere  to  the  opinion  expressed  by  this  Court  in  Robey  v,  3fitchell 
(3),  that,  by  the  sequestration  of  the  "  estate "  of  a  partnership,  the 
separate  estates  of  each  partner  pass  to  the  assignees,  and  that,  as  a 
consequence,  the  separate  creditors  of  each  may  prove  under  snob 
sequestration,  concurrently  with  the  joint  creditors.  It  seems  to  us 
necessarily  to  follow — that  where  the  "  estate ''  of  that  partnership,  on 
the  application  of  the  partners,  is  released  from  sequestration,  the 
release  is  of  the  same  estate  which  was  sequestrated ;  that  is  to  say — 
each  partner's  separate  estate  is  released,  as  well  as  his  share  of  the 
joint  estate ;  in  other  words,  not  a  portion  of  the  property  sequestrated, 
but  the  whole.  This  defendant,  therefore,  having  been  restored,  as  we 
think,  to  the  property  and  rights  which  he  lost  by  the  sequestration,  is 
answerable  for  all  the  unpaid  and  uncompromised  debts  which  he  owed 
at  the  date  of  that  sequestration. 

Apjylicatton  discharged, 

(3)  The  Sydney  Morning  Herald,  Oct.  20,  Nov.  22,  1849. 
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Insolvent  Act,  5  Vie.,  No.  17,  m.  5,  6,  7,  and  S—"  Actually  LuolvetU^-^JoitU  and       ^  J    ' 

Separate  Estate — Fraudulent  Preference.  Dickinson  J. 

Themj  J. 

A  debtor,  whose  private  property  and  share  of  partnership  assets  are  insufficient     j^i/fyrd  J. 
to  pay  his  partnership  debts  is  *' actually  insolvent"  within  the  meaning  of  the 
Insolvent  Act,  5  Vic,  No.  17,  although  his  private  property  may  be  sufficient  to 
pay  his  private  debts. 

The  word  **  insolvent,"  in  sec.  8  of  the  Act,  refers  to  a  <<  general  inability  to  pay 
debtA,"  and  is  not  to  be  contrasted  with  the  words  *•  actually  insolvent." 

The  wording  of  sec.  8  is  not  similar  to  that  of  the  corresponding  section  of  the 
English  Act,  and  contemplates,  not  the  animus  of  the  transferor,  but  the  effect  of 
the  transfer. 

In  this  case,  which  was  argued  on  March  6,  judgment  was  delivered, 
May  2,  by — 

Dickinson,  J.  This  was  a  suit  in  equity,  wherein  the  plaintiff,  as 
official  assignee  of  one  Louis  Barber^  an  insolvent  debtor,  sought  to  have 
a  mortgage  executed  to  the  defendants  delivered  up  to  be  cancelled. 
The  Primary  Judge  decreed  that  it  should  be  given  up,  and  the  defend- 
ants have  appealed  against  his  Honor's  decree.  On  the  hearing  of  the 
appeal,  before  Mr.  Justice  Therry,  Mr.  Justice  Milfordy  and  myself,  the 
facts  appeared  to  be  as  follows  : — Barber^  in  1854,  in  contemplation  of 
his  marriage,  made  a  settlement,  and  therein  covenanted  with  the  defend- 
ants to  pay  them  a  sum  of  money  within  two  years.  After  his  marriage 
he  became  embarrassed  in  his  circumstances,  and,  being  unable  to  pay  a 
portion  of  the  said  money,  executed  a  mortgage  of  land  to  the  defendants 
as  a  security  for  it.  He  was  then  in  partnership  with  another  person, 
and  the  firm  was  indebted  beyond  all  means  of  payment.  Barher^s  pri- 
vate property  was,  however,  sufficient  to  pay  his  individual  debts,  but 
his  private  effects  and  the  partnership  property  together  were  not  suffi- 
cient for  the  liquidation  of  his  partnership  debts.  The  appeal  was  argued 
by  the  Attomey-GenercU  for  the  appellant,  and  by  Mr.  Blake  for  the 
respondent. 

The  Attorney- General  contended  that  the  mortgage  was  not  void  under 
the  Insolvent  Act^  5  Victoria,  No.  17,  &  8,  because,  though  by  the 
insolvency  of  the  firm  the  partnership  property  and  the  private  property 

(1)  The  Sydney  Morning  Herald,  March  7,  May  4,  1857. 
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1857.        of  each  of  the  partners  passed  to  the  assignee  of  the  insolvent  firm,  that 

Perby       nevertheless  the  assignee  held  the  partnership  efiects  in  trast  (at  any 

Sn^soN      ^**®  ^  *^®  ^^^  instance),  for  the  partnership  creditors,  and  the  private 

Yv?  7  •         T  pi'operty  of  each  member  in  trust  for  his  particular  creditors.     That,  as 

Zhckmson  J.  ,  , 

Barber  had  enough  private  property  to  pay  his  private  debts,  the  mort- 
gage could  not  have  the  effect  of  preferring  the  defendants  to  any  other 
of  his  private  creditors,  and  that  they  had  a  right  to  his  private  property 
in  preference  to  the  creditors  of  the  firm.  He  urged,  secondly,  that 
when  the  mortgage  was  executed  Barber  was  not  declared  insolvent  He 
contrasted  the  language  of  sections  7  and  8,  and  also  observed  on  that 
of  section  10,  and  referred  to  decisions  of  this  Court,  which  laid  down 
that  where  a  word  is  used  in  one  section  of  a  statute,  such  as  "  actually," 
before  "  insolvent "  in  the  7th  section,  and  "  insolvent"  alone  in  the  8th, 
the  intention  of  the  Legislature  is  to  be  taken  that  it  signified  by  the 
word  insolvent  in  the  8th  something  different  to  "actually  insolvent" 
in  the  7  th.  Hyde  v.  Johnson  (2).  Thirdly,  that  there  was  evidence  that 
he  was  urged  by  the  appellants  to  execute  the  mortgage,  and  therefore 
had  given  no  preference  by  executing  that  deed. 

Mr.  Blake,  for  the  respondents,  referred  to  the  grounds  of  appeal,  and 
contended  that  the  appellants  had  no  right  to  urge  the  first  of  the  point 
taken  by  the  Attorney-General,  as  it  was  not  stated  as  a  ground  of  appeal. 
He  moreover  argued  that  the  word  "  insolvent "  in  the  8th  section  should 
be  construed  to  mean  "a  general  inability  to  pay  debts."  He  cited 
Story  on  Partnership,  376n ;  in  re  Plummer  (3) ;  Biddlecombe  v.  Bond 
(4)  ;  and  Bolton  v.  Puller  (5). 

We  have  considered  this  case,  and  are  of  opinion — 1st.  That  as  Barber^s 
private  property  and  share  of  the  partnership  assets  were  insufficient  to  pay 
his  partnership  debts,  he  was  actually  insolvent.  For  though  he  had  enou^ 
to  pay  his  private  debts,  yet  as  a  joint  debt  is  a  debt  as  well  as  one  incurred 
in  respect  of  a  separate  liability,  and  as  the  separate  effects  of  a  joint  defen- 
dant may  be  taken  in  execution  upon  a  joint  judgment,  therefore,  as 
Barber  could  not  pay  his  joint  liabilities,  he  was  clearly  unable  to  pay 
his  debts.  We  are  also  of  opinion  that  the  word  "  insolvent "  in  the  8th 
section  means  a  general  inability  to  pay  debts.  If  the  word  "  insolvent," 
in  the  8th  section,  and  the  words  "  actually  insolvent,"  in  the  6th  clause, 
were  the  only  phrases  to  be  contrasted,  we  might  have  been  of  opinion 
that  the  one  phrase  was  intended  by  the  legislature  to  bear  a  different 
construction  from  the  other,  ffyde  v.  Johnson.     But  as  we  find  in  the 

(2)  2  Bing.  N.  S.  (3)  1  Phillips,  56.  (4)  4  A.  &  E.  336. 

(5)  1  B.  &  P.  539. 
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take  place,  though  a  party  may  be  able  to  pay  his  debts  in  full ;  as  we       Pebby 

observe  in  the  6th  section  that  the  word  "insolvent"  in  the  phrase     „    ^' 

*^  Simpson, 

**  rendered  insolvent,"  obviously  means  "  unable  to  pay  his  debts,"  and 
is  therefore  equivalent  to  the  phrase  "  actually  insolvent "  in  the  same 
section,  so  that  there  is  not  the  difference  of  language  as  suggested 
between  the  6th  and  8th  sections,  as  "  being  insolvent,"  is  clearly  men- 
tioned in  the  8th  section  as  something  different  from  being  made 
insolvent  by  this  court's  interposition,  and  as  the  case  of  a  person  being 
^  declared  insolvent  is  indicated  in  the  10  th  section  by  the  words  "after 
any  order  for  the  sequestration  of  his  estate  has  been  made,"  we,  there- 
fore, and  more  especially  for  the  reasons  assigned  by  Mr.  Justice  Therry 
in  his  judgment  in  Woods  Insolvency ^  think  that  the  word  "  insolvent  " 
in  the  8th  section  mast  now  have  put  on  it  its  natural  interpretation, 
and  be  hereby  decided  to  mean  "  general  inability  to  pay  debts." 

We  also  are  decidedly  of  opinion  that,  although  under  the  English 
Bankrupt  Acts  a  fravdulent  preference  must  be  ascertained  by  deter- 
mining whether  a  transfer,  delivery,  <!bc.,  was  made  voluntarily,  or 
in  consequence  of  fear,  compulsion,  pressure,  or  solicitation  [Crosby  v, 
Crov^h  (6),  Belcher  v,  Prittie  (7)],  for,  unless  the  transfer  originated 
with  the  bankrupt,  his  jyreference  caused  by  a  power  he  could  not  resist 
could  not  be  /randtUent,  yet  that  mortgage  must  be  set  aside,  even  if 
the  defendants  caused  or  pressed  Barber  to  execute  it.  For  the  words 
of  the  8th  section  are  not  similar  to  those  in  the  English  acts  about 
fraudulent  preference,  or  even  equivalent  to  them.  They  do  not  con- 
template the  aiiimus  of  the  transferor,  but  the  effeci  of  the  transfer,  and 
as  the  mortgage  gave  the  defendants  a  higher  security  for  their  debt 
than  was  conferred  on  any  other  of  Barber's  privats  creditors,  even  if 
they  were  his  only  creditors,  the  mortgage  had  the  effect  of  preferring 
the  defendants'  to  all  his  other  private  creditors. 

It  is,  therefore,  unnecessary  to  enter  upon  the  question  whether  the 
private  creditors  could  be  satisfied  from  Barber's  private  assets  in 
preference  to  his  joint  creditors. 

The  decision  of  his  Honor  the  Primary  Judge  is  affirmed  with  costs. 

Order  accordingly, 
(6)  11  East  261.     (7)  10  Bing.  408. 
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[In  Equity.] 

1857.  WILSHIRE  v.  DEARIN.  (1) 

Jtilv  9 

Suit  between  trespassei'S  on  Croicn  lands — Ivjunction — Crown  license  to  occupy-^ 

Stephen  C.J.  Jfight  to  vxUemcay, 

Dickinson  J. 

Mil  ford  J.  ^^^  plaintiff  and  defendant,  owning  certain  adjoining  lands  bounded  by  Darling 
Harbour,  encroached  upon  the  said  harbour  by  filling  in  the  shallow  water  before 
their  properties,  a  small  part  between,  however,  being  left  as  a  waterway.  The 
plaintiff  justified  her  encroachment  by  a  license  from  the  Crown.  The  waterway 
having  been  obstructed  by  the  defendant, 

Held,  the  plaintiff,  if  proved  to  be  a  licensed  occupant,  had  an  interest,  beyond 
mere  possession,  which  would  entitle  her  to  an  injunction  against  the  defendant 
to  prevent  injury  to  her  use  of  the  waterway.  But  the  defendant's  intrusion 
being  only  on  the  Crown,  the  plaintiff,  if  an  intruder  also,  could  claim  no  relief 
against  tho  damage  resulting  from  the  defendant's  trespass. 

This  was  an  appeal  from  a  decree  of  the  Primary  Judge  granting  a 
perpetual  injunction  to  restrain  defendant  from  filling  up  a  small  creek 
or  boat  harbour,  near  the  foot  of  Bathurst-street,  in  Darling  Harbour, 
Sydney,  upon  the  ground  that  the  plaintiff  had  a  right  to  the  enjoyment 
of  the  water  frontage  of  this  creek. 


Wise,  for  the  appellants. 
Isaacs f  for  the  respondents. 


Cur.  adv,  vuU. 


The  judgment  of  the  Court  was  delivered,  July  9,  by — 

The  Chief  Justice.  This  was  a  suit  in  Equity,  in  which  the  plaintiff, 
claiming  to  be  entitled  to  a  wharf  in  Darling  Harbour,  and  to  the 
consequent  right  of  access  thereto  by  the  waters  of  that  harbour,  seeks 
to  restrain  the  defendant,  who  is  the  owner  or  occupier  of  land  opposite 
to  the  wharf,  from  obstructing  that  access,  by  the  filling  in  of  the  space 
intervening,  and  thereby  of  course  rendering  the  passage  to  boats  there 
impracticable.  The  Primary  Judge  conceived  that  the  plaintiff  had 
shown  sufficient  title,  by  license  from  the  Crown  ;  and  that  such  a 
permissive  right,  accompanied  by  possession  was  sufficient  against  a 
person  who  confessedly,  had  no  claim  whatever  to  the  interjacent  space, 
which   he  nevertheless   was  proceeding  to  appropriate.     His  Honor 

(1)  The  Sydney  Morning  Herald,  May  2,  July  10,  1857. 
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naturally  resulting  from  her  position ;  and  he  decreed  an  injunction     Wilshire 
accordingly,  from  which  decree  the  defendant  appealed.  .^^  ^* 

The  facts  are  so  fully  detailed  in  the  judgment  that  it  is  unnecessary  StepTien  C.J, 
here  to  recapitulate  them.  Some  explanation,  however,  is  necessary  in 
order  to  render  the  view  which  we  take  of  the  matter  intelligible.  The 
land  originally  granted  to  Ilyndes,  under  whom  the  defendant  claims,  - 
was  bounded  on  the  west  by  the  waters  of  the  harbour,  and  on  the  south 
-by  land  granted  to  the  plaintiff's  father.  The  last-mentioned  land,  how- 
ever, extended  in  a  south-westerly  direction  a  long  way  beyond  ffyndea* 
land,  and  was,  from  the  point  of  divergence,  bounded  throughout  by  the 
same  waters  in  such  a  manner  that  they  lay  both  north  and  west  of 
}Vilshire^8  land.  In  this  state  of  things,  the  waters  being  shallow, 
Hyndes,  abouo  the  year  1832,  filled  in  (or  in  other  words,  appropriated, 
but  it  is  sworn  by  consent  of  the  Crown),  all  the  space  west  of  his  own 
land  to  an  extent  equal  to  that  granted  to  Wilshire,  and  for  the  most 
part  on  the  side  next  to  Wilshire,  in  a  straight  line,  but  at  a  certain 
point  in  a  line  considerably  curved,  and  receding  from  Wilshire^a  land. 
The  latter,  on  his  part,  filled  in  and  appropriated  all  the  space  northward 
up  to  Ilyndei  straight  boundary  line,  and,  in  process  of  time,  to  a  great 
extent  beyond  the  termination  of  that  straight  line.  In  or  about  1834, 
it  appears,  by  mutQal  arrangement  between  the  two  parties,  Hyndes 
built  a  wall  along  that  line,  and  at  its  westerly  extremity  the  <mrved  line 
commenced.  The  effect  of  this  was  that  all  along  the  said  curved  line, 
and  between  it  and  Wihhire*8  prolongation  of  his  grant,  a  deep  water 
channel,  now  forty  or  fifty  feet  in  width,  and  about  100  in  length,  facing 
the  latter,  was  interposed,  Hyndes  occupying  the  newly-formed  land  to 
the  north,  and  Wilshire  that  to  the  south  of  the  channel. 

It  was  that  channel  which  the  defendant  now  seeks  to  appropriate, 
thereby  depriving  the  plaintiff  of  water  carriage  along  those  100  feet  to 
the  wharf  erected  thereon.  The  defendant  claims  to  do  this,  not  because 
he  has  any  right  whatever  (so  far  as  we  can  collect)  to  the  soil  or  bed  of 
that  channel,  or  any  exclusive  right  to  its  waters,  but  because,  as  he 
asserts,  the  plaintiff  is  a  trespasser  on  the  100  feet,  or,  at  any  rate,  on 
the  wharf  there  constructed.  The  defendant  states  that  all  that  portion 
of  WiUhire^s  land  was  formed  within  the  last  seven  years,  and  that  in 
filling  up  the  space  the  plaintiff  encroached  beyond  the  agreed  straight 
line,  so  as  to  project  her  northern  boundary,  where  the  wharf  is  built, 
considerably  nearer  to  the  defendant's  acquired  land  than  (by  the 
Arrangement  between  Hyndes  and  her  father)  she  was  entitled  to  do. 


1002  8UPRBMB  COURT  OASES. 

1857.         It  appears,  therefore,  that  the  plaintiff's  encroachment  on  the  Crown,  in 


WiLSHiBE    filling  up  the  harboar  south  of  that  conventional  line,  or  along  the  extoit 
j^^L^        westward  of  its  extremity,  forms  no  part  of  the  defendant's  complaint; 


Stqohen  C.J. 


I  . 


but  her  encroachment,  or  alleged  encroachment,  in  the  comparatiTely 
small  portion,  about  25  feet  at  the  widest  point,  which  has  been  carried 
out,  and  formed  in  a  wharf  northward  of  that  line. 

If  the  defendant,  however,  has  no  legal  right  himself  to  those  25  feet, 
or  to  appropriate  any  part  of  the  soil  still  more  to  the  north,  forming 
now  the  bed  of  the  channel,  we  cannot  conceive  how  the  plaintiff's  tres- 
pass, or  any  unauthorised  intrusion  by  her  on  the  Crown,  can  justify  the 
course  which  she  has  pursued,  in  committing  a  trespass  of  precisely  the 
same  or  a  worse  character.  And  the  idea  of  the  two  grantees  from  the 
Crown,  by  compact  between  themselves,  parcelling  out  the  adjoimng 
ungranted  land, .  and  settling  how  far  and  no  farther  eadi  shoidd 
encroach,  so  as  not  to  disturb  the  other,  does  certainly  appear  to  us  to 
border  closely  on  the  ludicrous.  If  Hyndea  might  legally  have  con- 
tinued his  straight  line  and  filled  in  the  entire  space  westward  along  its 
prolongation,  why  did  he  not  do  so?  Why  was  the  curved  line  adopted; 
and  the  extent  of  water  way  there  left  unconverted?  And,  if  the 
defendant  can  resume  or  appropriate  that  space,  we  see  no  reason  whj 
he  may  not  equally  appropriate  the  25  feet  taken  possession  of  by  hii 
neighbour.  The  defendant^  however,  may  have  not  the  shadow  of  a 
right,  legal  or  moral,  to  appropriate  or  interfere  with  either;  and 
yet,  if  this  plaintiff  have  on  her  part  no  legal  right  (that  is,  no  right 
which  a  Court  of  Law  or  Equity  can  recognise)  to  the  employment  of 
the  channel,  she  cannot  maintain  a  suit,  to  restrain  him  from  distarbing 
that  enjoyment. 

Kow  the  plaintiff  does  not  rest  her  claim,  as  a  subject,  in  common 
with  all  others,  to  use  the  channel  because  it  is  a  portion  of  the  harboar 
or  a  highway  open  to  the  public  generally ;  nor  do  we  say  that  such  a 
claim  could  have  been  supported.  Her  case  is  put  forward  as  one  of 
private  right,  founded  on  a  license  from  the  Crown  to  occupy  the  land 
forming  the  wharf  mentioned ;  the  enjoyment  of  which,  it  is  not  denied, 
will  be  destroyed  by  the  obstruction  of  that  channel.  We  are  prepared 
to  acquiesce  in  the  opinion  that  such  a  license,  if  it  be  established,  will 
entitle  the  plaintiff  to  the  Injunction  sought  for.  Were  she  a  mere 
trespasser  on  the  Crown  this  Court  would  not  interfere  to  protect  her. 
The  defendant,  no  doubt,  whatever  the  plaintiff's  title,  and  whether  she 
hajB  title  or  not,  is  a  trespasser  ;  and  should  he  actually  intrude  on  her 
possession,  the  plaintiff  might  maintain  an  action  against  him  at  law^ 
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present  trespass  is  committed,  the  defendant  is  an  intruder  only  on  the  Wiuhibe 
Crown  ;  and  if  the  plaintiff  be  herself,  in  respect  of  the  land  in  her  pos-  d^TIiv 
session,  an  intruder  also,  we  know  of  no  principle  on  which  she  could 
claim  relief  in  this  Court,  against  a  consequential  ii^jury  arising  only 
from  that  trespass.  If  a  licensed  occupant,  however,  of  the  land,  the 
plaintiff  has  an  interest,  we  think,  beyond  mere  possession,  which  may 
sustain  an  Injunction  to  prevent  any  such  injury. 

The  difficulty  which  we  feel  is,  that  of  seeing  clearly  the  fact  of  such 
a  license.  The  letter  frojn  the  Colonial  Secretary,  which  is  the  sole 
document  to  prove  it,  is  itself  a  very  informal  instrument,  and  not  in 
the  most  precise  terms  ;  neither  is  it  addressed  to  the  present  plaintiff. 
The  person  to  whom  it  is  addressed,  however,  appears  to  have  been  her 
agent  Assuming  the  license,  then,  to  apply  to  the  land  occupied  by 
the  plaintiff,  and  to  operate  as  a  license  to  her  (which  we  doubt  not  that 
it  did),  we  cannot  ascertain  that  it  relates  to  the  wharf,  or  particular 
piece  of  land,  now  in  question.  The  letter  which  the  Colonial  Secretary 
acknowledges,  and  to  which  his  is  in  reply,  asked  permission  to  extend 
a  wharf  from  Wihhire^s  allotment,  two  hundred  and  JifCy  feet  into  the 
water,  an  extent  to  which,  apparently,  the  newly  formed  land  could  not 
have  reached,  under  any  circumstances.  And  the  reply,  observing  that 
the  allotment  had  already  been  filled  in,  to  an  extent  considerably  beyond 
its  limits,  refuses  to  permit  the  formation  of  any  further  jetty ;  but 
allows  the  then  existing  wharf  or  jetty  to  be  retained,  provided  it  be 
fenced  with  stone  ''  both  sides  "  to  the  water. 

Now  it  does  certainly  appear,  that  to  no  other  piece  of  groand  could 
such  a  condition  attach,  than  to  one  shaped  like  the  plaintiff's  jetty ; 
which  is,  in  fact  (in  alleged  compliance  with  that  condition),  faced  with 
stone,  on  the  two  sides  next  the  water.  It  appears,  moreover,  that  the 
plaintiff,  or  some  one  on  her  behalf,  occupied  the  land  southward  of  this 
wharf,  if  not  the  wharf  itself,  at  the  date  of  the  letter.  She  may, 
therefore,  occupy  land  to  which  the  license  applies,  and  be  entitled  to 
protection  in  respect  to  such  land,  although  a  portion  of  the  wharf  may 
be  an  encroachment,  not  covered  by  that  license.  What  the  fact  is, 
however,  we  cannot  collect  from  the  evidence.  The  letter,  it  seems 
plain,  sanctions  only  the  tJien  existing  encroachment,  whatever  that  may 
have  been.  But,  the  date  of  the  latter  is  the  29th  June,  1847  ;  nine 
years,  or  more,  before  this  suit  was  instituted.  The  wharf  in  question, 
however,  was  only  filled  in  seven  or  eight  years  before  the  suit  was  insti- 
tuted.    So  at  least  it  is  said,  both  by  the  defendant,  and  by  Mr.  WhiUell^ 
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1857.  the  principal  witness  for  the  plaintiff.  It  is  true  that,  in  portions  of  the 
WiLSHiBE  evidence,  the  period  of  enjoyment  of  the  wharf  is  spoken  of,  as  extending 
over  a  ^'  long  series  "  of  year»;  and  the  exact  date  of  its  construction, 
consequently,  may  have  been  mistaken.  But,  as  the  case  stands,  the 
license  is  not  proved  to  cover  the  present  wharf,  or,  rather  the  wharf  to 
its  present  extent ;  and  we  do  not  see,  on  the  evidence,  to  what  extent 
in  fact  it  is  covered. 

We  are  compelled,  therefore,  having  regard  to  the  present  evidence,  to 
reverse  the  decree  appealed  from,  although,  of  course,  without  costs.  On 
the  other  hand,  we  do  not  feel  called  on  to  dismiss  the  Bill.  The  order 
will  be,  that  the  cause  be  remitted  to  the  Primary  Judge,  to  be  by  him 
dealt  with,  by  the  taking  of  fresh  evidence,  or  the  examining  and  cross- 
examining  of  the  present  witnesses,  before  himself,  or  other  proceeding 
or  proceedings,  in  some  manner  not  inconsistent  with  the  judgment 
now  given,  and  finally  by  dismissing  the  Bill,  or  granting  its  prayer,  as 
to  his  Honor  may  seem  meet 

Order  accordingly. 
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REGINA  V.  EVANS.   (1)  185: 


July  7. 
Certiorari — New  trial  in  criminal  cases — Circxiit  Court, 

Stephen f  C.J. 

The  Court  has  no  power  to  remove  by  certiorari  the  proceedings  in  a  criminal      ^  '^md*'    " 
case,  tried  before  a  Circuit  Court,  after  sentence,  whether  the  case  be  felony  or     Therru  J. 
misdemeanor,  for  the  purpose  of  entertaining  a  motion  for  a  new  trial. 

The  judgment  of  the  Court  was  delivered  by — 

The  Chief  Justice.  The  questions  to  be  decided  in  this  case  are 
whether  a  Certiorari  will  lie  from  this  Court  to  a  Circuit  Court,  to 
remove  the  record  of  a  conviction  there  for  felony  ;  and,  if  so,  whether 
it  can  be  issued,  especially  after  sentence,  for  the  purpose  of  granting  a 
new  trial  ?  It  was  for  this  purpose  that  the  writ  here  was  applied  for : 
the  grounds  suggested  being  various,  but  all  embracing  matters  of  fact 
only — and  on  those  grounds,  in  order  formally  to  raise  the  questions 
stated  respecting  the  power  of  the  Court,  the  writ  was  issued  by  me. 
On  its  return,  accordingly,  the  ordinary  motion  being  made  for  filing 
such  return,  it  was  moved,  on  behalf  of  the  Crown,  that  the  writ  should 
be  quashed  as  having  been  improvidently  issued.  The  argument  then 
proceeded  on  this  preliminary  objection,  and  the  facts  of  the  case  were 
of  course  not  discussed.  Finally  we  reserved  our  judgment  for  the  pur- 
pose of  looking  into  the  many  authorities  cited ;  and  the  following,  after 
conference,  is  the  result. 

In  the  case  of  Magrane,  convicted  before  Mr.  Justice  Therry  at  the 
Maitland  Circuit  Court,  in  March  1853,  we  certainly  granted  a  new 
trial.  No  question,  however,  as  to  the  power  of  this  Court  to  make  such 
an  Order,  was  there  raised ;  and,  in  fact,  the  point  on  which  the  new 
trial  was  moved  for,  and  granted,  had  been  reserved  by  his  Honor,  with 
express  reference  (it  would  seem)  to  that  motion,  no  Special  Case  being 
stated  under  the  '13th  Yic,  No.  8,  and  sentence  being  deferred  until 
the  point  should  have  been  decided.  That  case,  moreover,  was  one  of 
misdemeanor  only. 

But,  in  the  recent  case  of  Gordon^  upon  a  similar  motion,  after  con- 
viction for  a  misdemeanor,  we  had  held  that,  in  cases  tried  before  a 
Circuit  Court,  and  there  originated  and  pending,  this  Court  had  not 

(I)  The  Sydney  Morning  HercUd,  June  15,  July  8,  9,  and  13,  1857  ;  and  1  S.G.B. 

App.  48. 
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1857.  jurisdiction  to  grant  a  new  trial.  It  is  unquestionable,  however  (or  we 
Regina  ™&y  ^or  the  sake  of  argument  assume),  that  any  such  case  might  l>e 
removed  into  this  Court  by  Certiorari  before  trial,  and  remitted  to  the 
Circuit  Court  for  trial.  Being  then  as  it  were  "  seized  "  of  the  record, 
and  the  case  in  effect  pending  in  the  Supreme  Court,  we  should  have 
the  same  jurisdiction  over  it  as  if  originated  here.  It  was  contended, 
that  this  Court  would  equally  acquire  the  jurisdiction,  by  a  removal  of 
the  record  after  trial,  and,  it  was  urged,  as  well  after  sentence  as  before. 

We  are  of  opinion,  however,  that,  assuming  this  Court  to  have  the 
power,  for  certain  purposes  to  remove  any  such  record  by  Certiorari, 
after  trial,  and  after  sentence,  and  equally  in  a  case  of  felony  as  of 
misdemeanor,  we  have  not  jurisdiction  to  do  so,  even  in  the  latter,  for 
the  purpose  of  granting,  or  entertaining  a  motion  for  a  new  trial.  The 
writ  is  properly  available  after  trial,  for  purposes  only  auxiliary  to  (or 
consistent  with)  the  record,  or  for  the  purpose  of  correcting,  as  on  a 
writ  of  error,  errors  of  fact  or  law  in  the  record,  or  in  matters  necessary 
for  the  purposes  of  the  record. 

The  case  of  Hodge  (2),  decided  in  this  Court  in  May,  1844,  is  an 
instance  of  the  latter  kind.     The  prisoner  had  been  convicted  in  the 
Quarter  Sessions,  upon  an  Information  in  the  name  of  an  oflicer,  who 
(it  was  alleged)  had  no  authority  to  present  any  such  information. 
Now,  in  England,  any  similar  error,  that  is  to  say,  one  affecting  the 
constitution  of  the  Grand  Jury,  would  have  been  corrected,  and  could 
only  have  been  corrected,  upon  a  writ  of  error.     But,  on  the  authority 
of  several  cases,  some  of  which  were  cited  in  the  present  and  have  been 
consulted  by  us,  the  Court  held  that  the  proper  writ  for  removing  a 
record,  in  order  to  correct  errors  therein,  in  this  Colony,  where  prosecu- 
tions are  instituted  not  according  to  the  course  of  the  Common  Law,  by 
indictment,  but  by  information  in  the  name  of  an  officer  appointed  for 
that  purpose,  was  a  writ  of  Certiorari.     That  decision  by  no  'means 
warrants  the  inference,  that,  because  the  writ  will  for  the  reason  stated 
lie,  in  all  such  cases,  after  judgment  as  well  as  before,  it  will  therefore, 
after  judgment,  lie  for  all  purposes. 

It  may  perhaps  excite  just  surprise,  that  the  law  has  supplied  no 
corrective,  by  application  to  a  superior  Court,  of  mistakes  in  the  verdict 
of  a  jury,  as  it  has  of  errors  however  minute,  in  point  of  law.  Bat, 
although  an  example  was  supposed  to  have  been  found,  it  will  be  seen 
on  examination  that  there  is  no  such  instan<}a    Long^s  case  (3)  only  shows 

(2)  AnU,  p.  201,  vol.  1.        (3)  Cro.  Eliz.  489. 
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a  removal  of  the  record,  after  conviction,  for  the  purpose  of  correcting  1857. 
errors  in  that  record.  The  immediate  inducement  for  the  writ  (the  Eegina 
issue  being  ordinarily  in  the  discretion  of  the  Court),  may  have  been  -g J^* 
the  matters  of  fact  suggested.  But  it  is  clear  from  the  report,  that  the 
record  was  removed  in  a  view  only  to  exceptions  on  matters  of  law, 
apparent  on  the  face  of  the  record.  Jackson^s  case  (4)  is  to  the  same 
effect.  The  case  of  Groenvelt  v.  Burioell  (5)  is  no  authority  on  the 
point  one  way  or  the  other.  It  contains  citations,  however,  of  sundry 
instances  of  records  removed  into  the  Queen's  Bench  by  certiorari,  at 
every  stage,  from  Courts  not  proceeding  according  to  the  course  of  the 
common  law.  In  Potter' a  case  (6)  the  record  was  removed  for  the 
purpose,  only,  of  correcting  an  error  on  its  face.  The  removal,  moreover, 
was  before  judgment  In  Garside^s  case  (7)  the  certiorari  was  issued 
after  judgment,  but  only  to  enable  the  Queen's  Bench  to  enforce  it.  In. 
Bex  V.  Huggins  (8)  a  special  verdict  (or  finding  in  the  nature  of  one)  was 
removed,  and  the  Queen's  Bench  pronounced  a  judgment  on  it,  in  other 
words  on  the  record  as  it  then  stood.  In  Fawle^s  case  (9)  the  indict- 
ment was  removed  before  trial.  In  Rex  v.  Nichols  (10)  the  writ  was 
issued  to  enable  the  Court,  as  in  Huggins^  case,  to  deal  with  the  record 
in  its  existing  state.  In  Levns'  case  (11)  the  certiorari  was  before  trial, 
and  the  only  question  was,  whether  the  writ  would  lie  to  a  Court  in 
Wales. 

The  citations  from  Com.  Dig.  certiorari,  D,  and  A,  and  Courts,  B, 
and  those  from  Bac.  Ab.  Error,  B,  and  Certiorari,  A,  as  well  as  the 
other  authorities  not  herein  specially  noticed,  may  be  disposed  of  by 
saying  that  they  go  no  farther  than  the  authorities  already  observed  on, 
or  to  show  that  Writs  of  Certiorari  lie  to  Courts  of  Gaol  Delivery,  and 
that  the  Queen's  Bench  has  a  power  of  revision,  and  a  general  controlling 
power  over  all  inferior  courts  of  criminal  jurisdiction. 

In  Rex  V,  Mawley  (12)  the  record  had  been  removed  before  trial,  and 
the  case  was  one  of  misdemeanor.  This  authority  shows  only,  therefore, 
what  is  not  disputed,  that  the  Queen's  Bench  (and  consequently  this 
Court)  may  send  such  a  case  down  a  second  time  for  trial.  Where  so 
removed,  the  record  is,  of  course,  no  longer  in  the  inferior  Court ;  and 
the  higher  tribunal  then,  unavoidably,  deals  with  it  as  a  record  of  its 
own.  But,  in  the  Oxfordshire  case  (13)  the  Court  refused  to  grant  a 
certiorari   after  verdict,  in  a  case  tried   at   the   assizes   (although   a 

(4)  6  T.  R.  146.  (5)  1  Ld.  Ray.  469.  (6)  2  Ld.  Ray.  937.  (7)  2  A.  &  E. 
269.  (8)  2  Ld.  Ray.  1674.  (9)  Ibid.  1462.  (10)  Stra.  1227  cited  in  13  East 
412.        (11)  2  Stra.  704.        (12)  6  T.  R.  619/        (13)  13  East  411. 
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1857.  conviction  for  misdemeanor  only)  in  order  to  entertain  a  motion  for  a 
Regina  ^^^  ^I'utl ;  and  Lord  EUenhoroughy  on  that  occasion,  very  emphatically 
J.  ^' ,  disclaimed  the  jurisdiction.  And  in  Untvin*8  case  (H)  a  Certiorari  was 
refused  to  remove  the  record  of  an  acquittal,  where  the  inferior  Court 
had  declined  to  interfere,  although  the  acquittal  had  been  obtained,  in 
the  absence  of  the  prosecutor  and  his  witnesses,  by  a  fraud.  The  case 
of  Rex  17.  Pennegoes  (15)  is  perhaps  scarcely  in  point.  A  certiorari  was 
there  refused,  after  judgment,  in  a  case  of  misdemeanor,  because  the 
defendant  could  bring  a  writ  of  error.  But,  for  reasons  already  given, 
a  certiorari  would  probably  have  been  granted  in  a  similar  case  in  this 
Colony,  as  the  appropriate,  if  not  the  only,  remedy. 

Here,  however,  the  writ  is  asked  for  to  correct  no  error  on  the 
record,  but  to  obtain  a  new  trial,  and  this  after  sentence  pronounced. 
We  have  shown  sufficiently,  we  think,  that  this  Court,  exercising  the 
powers,  and  following  in  the  paths,  of  the  Court  of  Queen's  Bench, 
ought  not  to  grant  a  certiorari  even  if  we  had  the  power,  in  any  such 
case,  for  the  purpose  stated.  And  we  very  much  doubt,  whether,  if  wc 
had  the  power  in  cases  of  misdemeanour,  we  should  possess  it  in  any 
case  of  felony.  In  Afatoley's  case.  Lord  Kenyan  said  that  no  new  trial 
can  be  granted  in  cases  of  felony.  And,  if  that  dictum  be  considered 
as  over-ruled  by  Scai/e^s  case  (16)  the  latter  is  only  an  authority  to  show 
that  a  new  trial  may  be  granted,  after  a  conviction  for  felony,  where 
the  record  has  been  removed  into  the  Queen's  Bench  before  trial.  In 
such  cases,  the  trial  being  at  the  Assizes,  on  the  Civil  side  of  that  Court, 
it  may  be  that  a  new  trial  would  be  granted,  which  could  not  have  been 
allowed  under  any  other  circumstance&  Or,  possibly,  it  may  hereafter 
be  decided  that  new  trials  are  grantable,  on  a  Special  Case,  at  all  events, 
if  not  without  one — in  felonies  as  in  other  cases.  But,  at  present,  we 
find  no  authority  for  so  holding. 

All  that  we  are  now  called  on  to  determine,  however,  is  the  power  of 

the  Court  to  grant  a  New  Trial,  in  any  case  removed  into  this  Court 

after  conviction.     And,  being  of  opinion  that  we  have  not  that  power, 

or,  if  for  any  cause,  certainly  not  for  a  cause  or  matter  unconnected 

with  the  record,  it  would  be  mere  trifiing  to  allow  the  return  to  a 

certiorari,  issued  in  a  view  to  moving  for  such  new  trial,  to  be  filed,  or 

the  writ  itself  to  remain  longer  in  force.     The  certiorari  in  this  case  is 

therefore  quashed. 

Certiorari  quashed- 

(14)  7  D.P.C.  578.     (16)  1  B.  and  C.  142.      (16)  2  Den.  C.C.  281  ;  17  Q.B.  23S. 
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FREEMAN  and  WIFE  v.  McGEK  (1)  1857. 

Sjdiicy  Police  Act,  17  Vic,  No,  31,  see.  18 — CertificcUe  to  deprive  plaintiff  of  cods. 


June  18. 
Dickinson  J, 


Where  a  plaintiff  recovered  40s.  damages,  for  false  imprisonment,  in  the  Supreme 
Court,  the  judge  refused  to  certify  to  deprive  him  of  costs,  since  it  was  not  dear 
1>eforehand  that  he  would  not  recover  £30  and  upwards. 

The  Sydney  Police  Act,  17  Vic,  No.  31,  sec.  18,  does  not  empower  an  officer 
to  arrest  a  person  for  an  assault,  however  aggravated,  which  was  not  committed 
within  his  view,  unless  when  he  receives  the  information,  he  reasonably  believes 
that  there  has  not  been  a  sufficient  time  to  get  a  magistrate's  warrant. 

Judgment  in  this  case  was  delivered,  June  18,  after  consultation  with 
the  Chief  Justice,  by — 

Dickinson,  J.  This  was  an  action  of  false  imprisonment,  for  the  arrest 
of  the  male  plaintiff's  wife,  against  the  defendant,  an  Inspector  of  the 
Sydney  Police.  It  appeared  that  on  Monday,  the  30th  March,  between 
11  and  12  in  the  forenoon  Mrs.  Harricks  informed  the  defendant  that 
Mrs.  Freeman  had,  on  the  day  before,  beaten  a  child  under  her  care^  and 
had  kicked  it  upon  the  legs  and  stomach.  McGee,  thereupon,  went  and 
examined  the  child,  and,  finding  black  and  blue  bruises  on  its  legs  of  the 
size  of  half-crown  pieces,  went  to  Mrs.  FreeinarCs  house  and  took  her  to 
the  watch-house,  where  she  remained  in  a  cell,  without  light  or  any 
bedding  but  a  blanket  till  the  next  morning,  when  she  was  taken  to  the 
police  office  and  released.  The  defendant  rested  his  defence  on  the 
Sydney  Police  Act,  1853,  17  Vic,  No.  31,  section  18.  The  jury  found 
a  verdict  for  the  plaintiff,  with  forty  shillings  damages  ;  and,  thereupon, 
Mr.  Dalley,  the  defendant's  counsel,  requested  me  to  certify  to  deprive 
the  plaintiff  of  his  costs  of  suing  in  the  Supreme  Courts  instead  of  in  the- 
Court  of  Requests. 

I  have  considered  this  cas3,  and  think,  though  not  without  doubt,, 
that  I  ought  not  to  certify  to  deprive  the  plaintiffs  of  their  costs.  By  the 
common  law  the  plaintiff  was  not  liable  to  arrest,  and  anybody  who  seeks 
to  arrest  another  by  virtue  of  a  statute  must  take  care  to  pursue  strictly 
the  power  conferred  by  the  enactment.  Considering  the  very  great  and 
wholesome  jealousy  with  which  the  law  regards  any  infringement  of  the 

(1)  The  Sydney  AfonUng  Herald,  June  19,  1857. 
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1857.  liberty  of  the  subject,  1  should  be  acting  as  I  conceive  inconsistently 
Freeman  with  the  spirit  of  the  law,  were  I  virtually  to  inflict  a  penalty  on  the 
plaintiffs  by  depriving  them  of  their  costs  under  circumstances,  when  it 
could  not  have  been  clear  beforehand  that  the  plaintiff  would  not 
recover  £30  and  upwards.  Juries  often  visit  with  severity  the  confine- 
ment of  persons  in  watch-house  cells,  and  within  the  last  week  a  young 
woman  under  circumstances  certainly  very  much  more  reprehensible 
on  the  defendant's  part,  than  what  was  here  done  by  McGee,  recovered 
£75  damages  for  incarceration  in  a  watch-house  cell  for  two  nights  and 
a  day. 

I  therefore  decline  to  certify  to  deprive  the  plaintiffs  of  their  costs.  I 
must  remark,  however,  that  according  to  the  evidence,  Inspector  JfcirM 
had  good  reason  to  believe  that  an  aggravated  assault  had  been  com- 
mitted, and  that  his  mind  was  naturally  directed  to  the  charge  in  the 
law  that  a  constable  might  arrest  for  such  an  assault,  ihou>gh  not  wiikin 
his  view,  and  that  he  bond  fide  believed  he  was  doing  his  duty  under  the 
18th  section  the  Police  Act,  and  that  his  mind  had  not  comprehended 
the  limitation  therein  contained  that  he  could  only  arrest  "  if  he  had 
good  reason  to  believe  that  by  reason  of  the  recent  commission  of  the 
offence  a  warrant  could  not  have  been  obtained  for  the  apprehension  of 
the  offender."  As  the  words  expressive  of  that  limitation  were  found 
to  be  extremely  embarrassing  by  the  plaintiff  and  defendant,  and  as  the 
Chief  Justice^  whom  I  consulted  upon  their  construction,  agrees  with  me 
in  thinking  the  language  ambiguous  and  obscure,  ifris  clear  the  defendant 
is  morally  liable  to  no  blame,  for  misconceiving  his  powers  under  the 
aforesaid  section  of  the  Police  Act 

As  therefore  defendant  acted  bond  fide  in  the  execution,  as  he  con- 
ceived, of  an  ill-drawn  statute ;  as  he  has  served  the  public  in  the  police 
force  efficiently  for  seventeen  years,  and  is  stated  to  be  an  excellent  officer 
and  a  highly  respectable  man,  I  trust  that  Inspector  McGee  may  be  con- 
sidered worthy  in  another  quarter  to  have  his  expenses  paid  by  the  public. 

For  the  information  of  the  public,  and  more  especially  of  police 
officers,  it  is  added,  that  the  words  of  the  18th  section  are  as  follows  :— 

"  It  shall  be  lawful  for  any  constable  belonging  to  the  Metropolitan 
Police  Force  to  take  into  custody,  without  warrant,  any  person  who, 
within  the  limits  of  the  said  city,  port,  hamlets,  and  suburbs,  shall  be 
charged  by  any  other  person  with  committing  any  aggravated  assault^ 
in  every  case  in  which  such  constable  shall  have  good  reason  to  believe 
that  such  assault  has  been  committed,  although  not  within  view  of  such 
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constable,  and  that  by  reason  of  the  recent  commission  of  the  offence  a        ^^^^' 
warrant  could  not  have  been  obtained  for  the  apprehension  of   the     Freeman 
offender."  M^^ 

The  Chief  Jtistice  and  myself  are  of  opinion  that  under  that  section  Dickinson  J, 
an  officer  cannot  arrest  another  for  assault,  •however  aggravated,  which 
was  not  committed  within  his  view,  unless,  when  he  receives  the  infor- 
mation, he  reasonably  believes  there  has  not  been  a  sufficient  time  to 
get  a  magistrate's  warrant. 

Ap2)licatio7h  refused. 
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[In  Chambrrs.] 

1857.  ^«  1>«^^«  COCKBURN.  (1 ) 

u  y  29.       ^^^^  ^^^  Replevin  Act,  15  Vic,  No.  11,  «.  22— Fine  and  impi-ismiment  in  the  same 
Stejihen  C.J.  conviction — 17  Vic,  No,  39,  sec,  10. 

The  Rent  and  Replevin  Act,  15  Vic,  No.  11,  s.  22,  doea  not  empower  to 
Justices  to  order  a  fine  to  be  paid,  and  in  default  of  immediate  payment  a  term  of 
imprisonment  in  lieu  thereof.  Semhle,  no  other  statute  would  justify  the  directioD 
of  imprisonment  by  the  conviction,  and  before  the  issue  of  a  distress  warrant 
But  under  sec.  10  of  the  Justices  Act,  17  Vic,  No.  39,  the  conviction  may  be 
amended  by  striking  out  the  award  of  imprisonment  and  of  a  distress  warrant. 

The  following  judgment  was  delivered  in  this  case,  which  was  heard  in 
Chambers,  by — 

The  Chief  Justice.  This  is  an  application,  in  Chambers,  for  a  pro- 
hibition under  the  Justices  Act  of  1850,  to  test  the  legality  of  a  con- 
viction of  the  defendant,  under  the  Rent  and  Replevin  Act  of  1851, 
s.  22.  It  is  by  that  section  enacted,  that  any  bailiff  (or  person  acting  as 
such)  distraining  for  rent,  who  shall  charge  more  for  any  distress  that  is 
authorised  by  the  Act,  shall  be  liable  to  a  penalty  not  exceeding  fifty 
pounds,  to  be  recovered  in  a  summaiy  way  hy  tlie  party  aggrieved  before 
two  Justices.  The  Act  contains  no  provision  for  recovery  of  the  penalty, 
»  or  for  the  mode  of  proceeding  in  respect  thereof.  But,  by  the  Summary 
Proceedings*  Act  of  1835,  power  is  given  to  the  convicting  Justices,  in 
all  cases  where  no  particular  mode  is  directed,  to  cause  the  penalty,  and 
the  costs  attending  the  conviction,  to  be  levied  by  distress  ;  and,  if  there 
be  no  sufficient  distress,  then  any  Justice  may  commit  the  offender  to 
gaol,  for  a  specified  time,  varying  according  to  the  amount  of  the 
penalty. 

The  defendant  in  this  case,  being  employed  as  a  bailiff  to  distrain  on 
the  goods  of  one  Qrdliam,  for  rent  due  by  him,  charged  an  extra  guinea 
for  his  trouble,  alleging  that  it  was  exclusively  for  extra  work  under- 
taken by  him,  and  not  for  making  the  distress.  Graliam^  however, 
prosecuted  the  defendant  for  the  overcharge  ;  and  the  justices  fined  him 
twenty  pounds,  with  two  guineas'  costs ;  and  ordered  that,  in  default  of 
immediate  payment  of  those  sums,  the  defendant  should  be  imprisoned 
for  the  space  of  one  month.     He  thereupon  obtained  an  Order  Nisi  for 

(1)  The  Sydney  Morning  Herald,  July  30,  1857.     Cited  8  S.C.K.  89;  12 

N.S.W.L.R.  16. 
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a  prohibition  on  the  following  objections : — Ist.  That  the  information        1857. 
did  not  specify  the  amount  of  rent,  nor  the  place  where  the  distress  was     jSx  parte 
taken.     2nd.  That  the  amount  of  fee  charged  was  not  specified,  either   Cockburn. 
in  the  information  or  conviction.     3rd.  That  the  conviction  adjudged  StepJien  C.J. 
imprisoment,  as  well  for  the  costs  as  for  the  penalty.     There  was  another 
objection  taken,  but  admitted  on  the  argument  to  be  untenable. 

I  am  of  opinion,  that  it  was  not  necessary  to  specify  the  amount  of 
rent,  or  of  the  fee  charged.  It  is  sufficient,  I  conceive,  to  allege,  as  in 
the  conviction,  that  the  defendant  distrained  as  a  bailiff,  and  that  he 
charged  more  for  such  distress  than  was  authorised  by  the  statute.  In 
point  of  fact,  there  was  on  the  evidence  no  doubt  of  the  over-charge,  if 
the  excess  was  not  for  extra  labour  performed  at  Graham's  request,  ^e 
circumstances  which  showed  the  fact  of  overcharge,  or  that  less  was 
legally  payable,  need  not  to  have  appeared  in  the  conviction;  and,  there- 
fore, certainly  not  in  the  information.  I  think  it  sufficient  to  say,  on 
this  point,  that  the  cases  to  which  I  was  referred,  cited  in  Falei/  on 
Convictions,  4th  ed.,  173  to  180,  do  not  apply.  There  was  here  no  legal 
resuUi  or  legal  question,  to  be  ascertained.  The  question  of  excessive 
charge  depended  merely  on  this,  what  was  the  amount  of  the  levy.  As 
to  the  next  objection,  the  place  of  distress,  though  not  stated  in  the 
information,  is  specified  in  the  conviction.  But  if  either  of  these 
objections  had  been  sustainable,  I  should  have  allowed  the  conviction  to 
be  amended,  under  the  powers  conferred  by  the  Justices^  Act. 

If  the  Justices  had  power  to  award  imprisonment  at  all,  in  and  by 
the  conviction,  I  am  clearly  of  opinion  that  they  had  the  power,  equally 
in  respect  of  the  costs,  as  to  the  adjudged  penalty.  The  case  relied  upon 
for  the  defendants  of  the  Queen  v.  Barton  (2)  does  not  apply.  It  is 
clear,  in  that  case,  that  the  offender  was  to  be  put  into  the  stocks  by 
way  of  punishmerUy  unless  he  should  previously  pay  the  fine  ;  for  such 
was  the  express  provision  of  the  statute,  by  which  the  fine  was  imposed. 
To  inflict  that  punishment,  therefore,  in  respect  also  of  non-payment  of 
the  costs  (which  themselves  were  first  given  by  a  subsequent  statute), 
was  manifestly  illegal.  In  the  present  case,  however,  the  Act  which 
created  the  offence  provides  for  the  punishment,  other  than  the  fine ; 
and  the  imprisonment,  if  authorised  at  all,  is  plainly  a  mere  mode  of 
recovering  that  fine,  for,  on  payment  thereof,  and  of  the  costs,  the 
defendant  would  bo  entitled  to  his  discharge.  But,  in  Barton^s  case,  the 
statute  imposed  the  punishment  of  the  stocks,  absolutely,  in  lieu  of  the 
pecuniary  penalty,  and  in  lieu  of  that  alone. 

(2)  13  Q.B.  389. 
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1857.  The  specific  objections  to  this  conviction,  therefore,  fail.     It  is  never- 


Ex  parte  theless  very  difficult  to  see  that  any  adjudication  whatever  of  imprison- 
CocKBURN.  ment,  on  the  face  of  the  conviction,  either  for  the  costs  or  the  fine,  is 
Stephen  C.J.  warranted.  Sir  John  Jervis^s  Summary  Proceedings  Act,  adopted  by 
the  Justices'  Act  of  1850,  does  not  repeal  the  Summary  Proceeding  Act 
of  1835.  But,  hy  the  latter  statute,  this  conviction  could  not  be  sap- 
ported  ;  for,  in  the  first  place,  the  defendant  is  by  that  Act  allowed  one 
week  to  pay  the  fine ;  and  the  adjudication^ of  imprisonment  can  only  be 
after  the  return  of  the  warrant  of  distress.  This  appears  clearly  by  the 
words  of  the  first  section,  and  by  the  form  of  conviction  given  in  the 
schedule.  The  conviction  in  the  present  case,  however,  adjudges  the 
quantum  of  imprisonment  at  once,  and  directs  both  fine  and  costs  to  be 
paid  forthwith. 

Under  what  enactment,  then,  can  that  important  part  of  the  convic- 
tion be  sustained  ?  It  is  much  to  be  regretted  that  the  point  should 
admit  of  any  doubt ;  for  almost  every  conviction,  I  believe,  is  drawn  up 
in  the  same  manner.  But  Sir  John  JerMs  Act,  admirable  as  it  is  for 
comprehensiveness,  is  so  elaborate  in  structure  as  not  to  be  very  intel- 
ligible in  all  its  parts ;  and  I  sadly  fear  that  some  of  its  provisions  have 
been  misunderstood.  The  17th  section  may  perhaps  be  relied  on.  By 
that  section  it  is  made  lawful  for  Justices  to  draw  up  their  conviction, 
in  such  one  of  the  three  forms  (given  in  the  schedule)  as  shall  he  appli- 
cable  to  the  case.  In  one  of  these  forms  there  is  an  adjudication  of 
imprisonment)  in  default  of  sufficient  distress ;  and  there  is  a  previous 
adjudication  of  distress,  in  defaidt  of  payment  of  either  the  fine  or  the 
costs.  But  the  question  is,  what  makes  that  form  applicable  to  a  case 
like  the  present  1  The  schedule  professes  to  supply  a  form  only,  and 
nothing  more.  It  contains  no  enactment,  nor  does  the  17th  section, 
conferring  the  power  of  distress,  or  the  power  of  imprisonment.  Both 
are  important  powers,  and  cannot  be  attributed  to  any  tribunal  without 
express  words  or  necessary  and  unavoidable  intendment. 

It  seems  clear  to  me,  that  the  schedule  alone  was  not  considered  by 
the  Legislature  as  conveying  any  power,  beyond  that  of  using  a  pre- 
scribed forniy  in  the  exercise  of  existing  powers.  In  s.  18,  power  is 
given  to  award  costs  to  the  prosecutor ;  which  costs  are  to  be  specified 
in  the  conviction,  and  shall  be  recoverable  in  the  same  manner  as  the 
penalty.  By  s.  19  provision  is  made  for  the  issuing  and  execution  of 
warrants  of  distress,  in  cases  where,  by  the  statute  authorising  the  con- 
viction, the  penalty  may  be  levied  by  distress,  or  where,  by  such  statute, 
no  mode  of  recovering  the  penalty  is  provided.     But,  if  the  defendant 


SUPREME   COURT   OASES.  1^1^ 

states  that  he  has  no  goods,  or  the  justices  think  that  a  distress  warrant        1357. 
would  he  ruinous,  then  he  may  be  imprisoned  for  such  time,  and  in  such      Ex  parte 
manner,  as  he  might  have  been  by  law,  in  case  such  warrant  had  been    C^ckburn. 
issued,  and  no  goods  be  found  thereunder.     So,  by  s.  21,  if  the  warrant  Stephen  C.J. 
of  distress  be  returned  nulla  bona,  a  warrant  of  committal  to  gaol  may 
be  issued,  directing  imprisonment  for  such  time,  and  in  such  manner,  as 
is  directed  by  the  statute  authorising  tJie  conviction.     Again,  by  s.  22, 
provision  is  made  for  the  specific  imprisonment  of  offenders,  where  the 
statute  creating  the  offence  has  authorised  the  issue  of  a  distress  war- 
rant, but  has  supplied  no  further  remedy.     But  here,  as  has  been  seen, 
the  Kent  and  Replevin  Act  has  not  authorised  the  issue  of  a  distress 
warrant ;  so  that  although  under  s.  19  such  a  warrant  might  issue,  no 
ulterior  process  seems  to  be  provided  for.     Lastly,  by  s.  23,  warrants  of 
commitments  are  provided  for,  in  cases  where  a  statute  directs  imprison- 
ment in  the  first  instance,  on  non-payment  of  the  fine. 

All  these  enactments  appear  to  me  to  show  that  neither  the  remedy 
of  distress,  nor  of  imprisonment,  was  created  by  the  schedule,  or  by  s.  17 
referring  thereto ;  but  that  the  schedule  was  intended  only  to  indicate  a 
form,  to  be  used  where  those  powers  had  already  been  given,  that  is, 
either  by  the  statute  which  created  the  offence,  or  by  some  other  statute 
equally  applicable.  If  this  be  not  the  true  construction  of  s.  17,  and 
the  schedule,  what  is  to  be  the  limit  of  the  term  of  imprisonment,  there 
left  blank  ]  It  never  surely  can  be  supposed,  that  in  default  of  sufficient 
distress  a  power  of  unlimited  imprisonment  was  given.  Again  when  is 
the  imprisonment  to  be  with  hard  labour  and  when  without  ?  There  is 
nothing  in  Sir  John  Jervis^s  Act  to  determine  these  questions. 

It  will  be  observed,  that  I  sun  not  now  considering  the  question 
whether  justices  have  power  to  issue  a  distress  warrant,  or  to  imprison 
the  defendant  should  that  process  prove  ineffectual;  but,  simply,  whether 
they  can  (except  where  some  statute  expressly  authorises  it)  direct 
imprisonment  by  the  conviction,  and  before  the  issue  of  any  such  warrant. 
I  am  of  opinion,  for  the  reasons  given,  that  the  convicting  justices  have 
(except  as  aforesaid)  no  such  power.  It  is  not  conferred,  I  think,  by 
Sir  John  Jervis^a  Summary  Proceedings'  Act.  I  cannot  see  that  the 
power  is  conferred,  in  a  case  like  the  present,  by  any  other  statute. 
The  conviction  of  Cockburn,  therefore,  in  respect  of  its  directing  pro- 
spectively imprisonment,  as  well  as  the  issue  of  a  distress  warrant,  is 
in  my  opinion  bad.  In  directing  the  hUter,  the  conviction  appears  to 
me  to  be  simply  inoperative,  for  the  remedy  by  distress,  created  either 
by  the  statute  authorising  the  conviction,  or  (as  here)  by  s.  19  of  Sir 
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1857.        John  JervUs  Act,  receives  neither  efficacy  nor  strength  from  sach  a 

jg'a;  parte      direction.     It  may  be  proper,  in  point  of  form,  as  introductory  to  the 

Cock  BURN,    award  of  imprisonmenty  but  is  not  proper,  I  conceive,  where  (as  here) 

Stejjhen  C.J.  ^^^  convicting  Justices  cannot  award  imprisonment.     So,  as  it  strikes 

me,  it  is  unnecessary  to  award  that  the  fine  shall  be  j^Bid  forthwith,  for, 

where  the  Act  of  1835  does  not  give  a  week's  credit,  the  money  is 

payable  immediately  as  a  matter  of  course. 

If  I  am  wrong  in  these  conclusions,  the  sooner  the  point  shall  be  raised 
for  more  solemn  argument,  and  decision  by  the  Full  Court,  the  better 
for  the  magistracy  and  the  public.  If  on  the  contrary  my  conclusions 
be  right,  some  amendment  of  the  Summary  Proceedings'  Act  should, 
without  delay,  be  sought  from  the  Legislature  In  the  meantime,  the 
Act  of  1835,  if  the  form  of  conviction,  and  mode  of  proceeding  there- 
upon, prescribed  by  that  Act  be  followed,  may  perhaps  be  found 
efficacious.  Or  the  remedy  of  distress  alone,  given  by  s.  19  of  Sir  John 
JerMs  Act,  may  possibly  in  the  majority  of  cases  suffice. 

The  conviction  appears  to  me  to  be  faulty,  also,  in  not  distinctly 
showing  that  Graham  was  the  prosecutor,  he  being  the  parti/  aggrieved, 
and  therefore  the  person  entitled  by  the  Act  to  *'  recover  "  the  penalty. 
But,  as  the  fact  of  his  being  the  prosecutor  appears  on  the  evidence,  and 
may  be  collected  from  the  award  of  costs  to  him  by  the  conviction, 
I  have  no  difficulty  in  allowing  the  record  to  be  amended,  by  inserting 
an  allegation  that  Graliam  was  the  party  aggrieved  and  prosecutor. 

I  am  further  of  opinion  that  an  amendment  should  be  allowed,  under 
s.  10  of  the  Justices  Act  of  1853,  by  striking  out  the  award  of  imprison- 
ment and  of  a  distress  warrant.  It  appears  that,  in  fact,  the  fine  and 
costs  have  been  already  paid  :  so  that  neither  of  those  alternatives  is 
now  of  any  importance.  I  think,  therefore,  that  *'  consistently  with  the 
merits  of  the  case  "  the  error  in  question  may  be  corrected ;  and  I  direct 
it,  on  payment  by  the  prosecutor  of  ^ve  pounds,  towards  the  costs  of 
this  proceeding,  to  be  corrected  accordingly.  If  that  amount  be  not  paid 
within  one  week,  the  Prohibition  will  issue,  with  an  order  for  the  return 
of  the  fine,  and  the  prosecutor's  costs  forthwith. 

One  other  point  remains  to  be  noticed.  It  was  objected,  on  the  first 
hearing  of  this  case  before  Mr.  Justice  Therry,  that  the  defendant  had 
become  insolvent ;  and  could  have  no  right,  therefore,  to  a  return  of  the 
fine  and  costs,  whence  it  was  argued  that  his  assignee  ought  to  be  a  party 
to  this  proceeding.  I  am  not  of  that  opinion.  But,  practically,  the 
point  now  is  of  little  moment.  Should  the  assignee  think  fit  to  demand 
the  money,  upon  the  quashing  of  this  conviction,  there  is  nothing 
expressed  here  which  can  prevent  his  so  doing. 

Order  accordingly* 
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Ex  parU  GODFREY.  (1)  1857. 


Sept.  9. 

Brtad  -4rf— 6  Will  IV y  No,  I— Fancy  bread—"  Turnovers  *"— General  warrant,    „.    i      r^  t 

Stephen  C.J. 

and 
An  inspector  of  weights  and  measures  is  entitled  to  seize  bread,  in  accordance     Therry  J. 
with  the  provisions  of  6  Will.  IV,  No.  1,  under  a  general  warrant. 

Semhle,  **  turnovers''  are  not  fancy  bread  within  the  meaning  of  the  Act. 

The  conclusions  of  Justices  on  questions  of  fact  must  be  looked  at  as  if  findings 
of  a  Jury,  and  not  disturbed  unless  they  are  clearly  wrong. 

This  was  a  rule  nisi,  for  a  prohibition  to  restrain  David  Forbes,  Esq., 
and  Samuel  North,  Esq.,  Justices,  and  one  T.  Mitchelson  from  pro- 
ceeding with  a  conviction  of  the  applicant.  It  appeared  that  Mitchelson, 
who  is  an  Inspector  of  Weights  and  Measures,  had,  by  virtue  of  a 
general  warrant  to  him  and  his  assistants,  entered  the  house  of  the 
appellant,  a  baker,  and  had  there  seized  a  number  of  loaves  of  bread, 
which  on  being  weighed  turned  out  to  be  under  weight.  The  loaves 
were  what  are  commonly  known  as  turnovers.  Being  charged  with 
selling  light  bread  the  appellant  was  fined  £6  by  the  Justices. 

Faueeit  in  support  of  the  rule.  The  evidence  failed  to  establish  that 
Godfrey  had  committed  any  offence  within  the  Act,  6  WilL  IV,  No.  1. 
Secondly  the  bread  seized  was  fancy  bread  within  the  meaning  of  the 
Act,  and  lastly  it  did  not  appear  that  Mitchelson  was  duly  authorised  by 
warrant,  issued  upon  the  information  of  any  person  as  required  by  law. 

The  Attorney-General  and  the  Solicitor-General  showed  cause. 

Their  Honors  intimated  that  they  should  not  trouble  the  learned 
counsel  upon  the  question  of  fact,  whether  the  bread  was  fancy  bread  or 
not,  because  the  Court  did  not  act  as  a  Court  of  Quarter  Sessions  in 
deciding  on  facts  where  there  was  a  conflict  of  testimony.  The  question 
then  was  whether  Mitchelson  was  properly  authorised,  and  they  were 
clearly  of  opinion  that  such  a  warrant  as  that  under  which  he  acted  was 
good.  The  case  of  Hutchins  v.  Reeves  (2)  was  decisive,  and  could  not  be 
distinguished  from  the  present.     They  gave  no  opinion  on  the  point 

(1)  The  Sydney  Morning  Herald,  Sept.  10,  1857.  Cited  Knox  513 ;  2N.S.W.L.R. 
97 ;  12  N.S.VV.L.R.  16.  (2)  9  M.  and  W.  747. 


1018  SUPREME   COURT   CASES. 

1857.        whether  the  conviction  might  not  be  sustained,  even  if  the  warrant  were 


Ex  paHe  irregular,  as  that  point  might  be  considered  as  very  doubtful.  The 
Godfrey.  Chief  Justice  was  at  one  time  disposed  to  think  that  the  conviction 
The  Court,  could  not  be  upheld  unless  all  the  steps  pointed  out  as  to  the  mode  of 
search  and  seizure  were  regularly  taken ;  but  on  further  consideration 
he  thought  the  matter  by  no  means  clear  either  way.  On  the  merits 
their  Honors  were  against  the  appellant,  as  they  did  not  consider  the 
bread  in  question  to  be  fancy  bread. 

Rule  discharged  with  costs. 
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ERASER  V.  NOTT.  (1)  1857. 

ComptUation  of  distance  under  rules  of  Court. 


Oct.  26. 


Stephen  O.J. 
The  distance  of  a  party's  residence  must  be  computed,  for  the  purposes  of  the  -^*<^*'*"*^o'*  ^ 
mles  of  Court,  according  to  the  ordinary  mode  of  travelling,  and  not  "as  the     Therrv  3, 
crow  flies/' 

This  was  a  motion  to  set  aside  an  order  made  by  a  Judge  in  Chambers. 

Stephen,  for  the  motion. 

Meymoit,  contra. 

By  the  order  of  the  Judge  in  Chambers,  made  after  argument,  the 
notice  for  a  new  trial  of  this  case  was  taken  off  the  file  for  not  having 
been  given  in  due  time  according  to  the  rule  of  Court  of  23rd  February, 
1856,  No.  39.  By  this  rule,  six  days  were  allowed  for  filing  notices  of 
new  trial  motions  by  persons  resident  within  100  miles  of  Sydney,  while 
those  whose  residence  was  upwards  of  100  miles  distance  were  allowed 
eight  days.  The  defendant  bad  filed  his  notice  on  the  seventh  day,  on 
the  assumption  that  his  place  of  residence,  at  Windemere,  on  the 
Hunter,  was  more  than  100  miles  distant.  The  evidence  was  conflicting 
as  to  the  distance  of  this  place  by  the  ordinary  mode  of  travelling,  but 
went  to  show  that,  estimating  this  distance  ^'  as  the  crow  flies,"  it  was 
certainly  within  the  prescribed  100  miles.  The  case  of  the  Qtieen  v. 
Saffron  Walden  was  relied  upon  as  showing  that  it  was  thus  that  the 
distance  must  be  estimated.  In  that  case  the  interpretation  contended 
for  had  been  placed  upon  an  Act  of  Parliament  which  defined  and 
limited  the  claims  of  a  pauper.  Upon  the  authority  of  this  case,  there- 
fore, the  Judge  in  Chambers  had  made  the  order  now  appealed  against. 
The  affidavits  as  to  distance  were  still  conflicting,  but  the  real  question 
here  was  whether  the  principle  of  the  case  of  the  Queen  v.  Saffron 
Walden  (2)  could  be  applied  for  the  interpretation  of  this  rule,  or  whether, 
on  the  contrary,  the  distance  as  mentioned  in  this  rule  must  not  be 
computed  by  the  ordinary  mode  of  travelling  ? 

Their  Honobs  were  unanimous  in  holding  that  the  case  of  the  Qtceen 
V.  Saffron    Walden  did  not  apply  here.     The  limit  imposed   in   the 

(1)  The  Sifdney  Morning  Herald,  Oct.  27,  1857.        (2)  0  Q.B.  76. 
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1857. 


Fraser 

V. 
NOTT. 

The  Court. 


English  statute  as  to  pauperism  was  an  arbitrary  one,  a  mere  line 
of  demarcation,  and  looking  at  this  intention  there  was  no  need  of 
computing  the  distance  otherwise  than  ''as  the  crow  flies,"  but  here 
the  plain  intention  of  the  rule  was  to  regulate  the  time  for  filing  a 
notice  by  the  degree  of  facility  with  which  the  client  could  communicate 
with  his  attorney.  The  distance,  therefore,  must  be  computed  according 
to  the  ordinary  mode  of  travelling,  and  if  there  were  two  roads,  and 
both  of  them  safe,  then  by  the  distance  by  the  nearest  of  the  two. 
Owing  to  the  conflicting  nature  of  the  affidavits,  however,  the  case  was 
adjourned  until  Thursday  week,  with  leave  to  each  party  to  file 
additional  affidavit*. 

Order  accordingly. 


SUPREME   COURT   CASES. 
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ARMSTRONG  v.  PARKINSON.  (1)  ^857. 

Oct.  28. 

Libel— Plea  of  justificcUton— 11  Vic,  No,  13,  8.  4-"  Public  benejit." 

Stephen  C,J« 

and 
A  plea  of  juatification  to  a  declaration  on  a  libel  is  bad,  if  it  cannot  be  collected  Dichinwn  J. 

therefrom,  that  the  facts  set  out  as  amounting  to  a  justification  occurred  before 

the  publication  of  the  libel.     Such  a  plea  is  also  bad,  where  it  does  not  set  forth 

the  reasons  why  the  publications  of  the  facts  thus  averred  were  for  the  public 

l3enefit,  but  merely  that  defendant  thought  they  were  for  the  public  benefit. 

Semble,  a  positive  averment  that  the  publication  was  for  the  public  benefit,  is 
BuflScient  alone. 

This  was  a  demurrer  to  defendant's  plea  of  jastification  in  an  action 
for  libel.  The  libel  declared  upon  was  contained  in  certain  letters  from 
the  defendent  to  the  Postmaster-General,  whereby  the  plaintiff,  who  was 
a  country  postmaster,  was  accused — first,  of  charging  more  than  the 
authorised  amount  of  postage ;  and,  secondly,  of  keeping  back  from  a 
person  named  Gale,  a  letter  addressed  to  one  Ehden,  although  Gale  was, 
as  the  plaintiff  knew,  authorised  to  receive  the  same,  such  refusal  to 
deliver  the  letter  being  made  upon  the  ground  that  it  contained  a  bank 
billi  and  that  Ehden  was  indebted  to  the  plaintiff.  The  defendant, 
besides  pleading  the  general  issue,  had  filed  a  plea  of  justification  setting 
out  with  an  averment  of  the  truth  of  the  statements  made  in  the  letters 
said  to  be  libellous,  and  concluding  with  an  averment  that  the  defendant 
"  felt  bound  for  the  sake  of  justice  and  the  public  to  draw  the  Postmaster- 
GeneraFs  attention  to  the  safety  of  the  said  Post  Office,  and  that  it  was  for 
the  public  benefit  that  the  said  matter  should  be  published."  The  letter 
to  the  Postmaster-General  which  had  been  declared  upon,  stated  that  the 
letters  on  which  extra  postage  had  been  demanded  were  respectively 
charged  6d.,  4d.,  and  2d.,  and  it  was  averred  in  the  declaration,  by  an 
innuendo,  that  these  statements  conveyed  an  insinuation  that  the  charges 
named  were  extortionate,  nor  did  it  state  that  they  were  made  before 
the  transmission  of  the  letter  declared  upon  as  libellous.  Also,  as  to 
the  letter  containing  the  bank  bUl,  there  was  no  averment  either  of  its 
having  been  demanded  by  Gale,  or  of  its  being  the  duty  of  the  plaintiffs 
to  deliver  it  to  Gale  without  such  demand  ;  or  that  Gale  was  ever  at  the 
Post  Office  after  the  letter  in  question  had  arrived  there  and  awaited 
delivery.     The  demurrer  to  the  plea  was  based  upon  these  omissions,  as 

(1)  The  Sydney  Morning  Herald,  Oct.  30,  1857.    Cited  3  S.C.R.  56. 
O 
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1857.        also  upon  the  ground  that  it  contained  no  statement  of  fabt  or  reasons 


ARMCTaoNG  showing  why  it  was  for  the  puhlic  benefit  that  a  letter  containing  these 

-,      ^'  charges  should  be  written. 

Pabkinson.  ® 

The  Attorney-General^  in  support  of  the  demurrer. 

Faucett^  contra. 

The  Court  held  that  the  plea  was  bad  in  several  respects.  The 
declaration  would  be  good  even  if  the  innuendo  was  struck  out.  It  was 
not  disputed  that  the  plea  would  be  bad  unless  it  could  be  collected  from 
the  whole  of  it  that  the  facts  which  were  set  oat  as  amounting  to  a 
justification  occurred  before  the  publication  of  the  libel  (t.6.,  before  the 
transmission  of  the  letter  to  the  Postmaster-Creneral).  Now,  in  the 
opinion  of  their  Honors,  this  could  not  be  collected  It  was  quite  con- 
sistent with  the  terms  of  this  plea  that  there  were  no  such  occurrences 
before  the  publication,  but  that  they  had  taken  place  subsequently.  No 
tx  post  facto  occurrences,  however,  could  be  made  matter  of  justification 
for  the  publication  of  a  libel.  As  to  the  specific  charge  of  fid.,  4d.,  and 
2d.,  there  were  no  averments  that  these  charges  had  been  made  by  the 
plaintiff  himself,  or  with  his  knowledge,  or  that  they  were  improper  or 
extortionate,  and  it  appeared  to  their  Honors  that  the  letters  to  the 
Postmaster-General  would  lead  to  an  inference  on  the  part  of  the  reader 
that  these  charges  were  improper,  even  without  such  a  conclusion  being 
pointed  at  by  an  innuendo,  consequently,  that  this  part  of  the  libel  ought 
to  have  been  justified.  That  part  of  the  plea  which  referred  to  the  non- 
delivery of  the  letter  to  Gale  was,  in  the  opinion  of  their  Honors^ 
sufficient  The  plea  was  also  bad,  upon  the  ground  that  it  did  not  set 
forth  the  reason  why  the  publications  of  the  facts  thus  averred  in  justi- 
fication were  for  the  public  benefit.  It  was  not  sufficient  to  say  that 
this  fact  might  be  gathered  from  the  plea  and  from  the  libel  itself,  as 
declared  upon.  The  act  which  made  this  species  of  defence  admissible 
(the  Libel  Act  of  Mr.  Windeyer\  expressly  required  not  only  an  allega- 
tion that  such  publication  was  made  for  the  public  benefit,  but  also  an 
averment  of  the  particular  fact  or  reason  which  was  relied  upon  as 
proving  this.  If  there  had  been  a  positive  averment  that  the  publica- 
tion, in  this  instance,  was  for  the  public  benefit,  it  might  perhaps  ha?e 
been  sufficient ;  but  the  defendant  had  merely  averred  in  effect,  that  he 
thought  so,  which  was  clearly  not  matter  of  justification* 

Demurrer  upheld. 


SUPREME   COURT  CASES,  1^8 


REGINA  V.  TUDOR.  (1)  1857. 


Evidence — 16  Vic,  No,  14,  ate,  8 — Copy  of  record  of  conviction— Negligen  escape, 

Stephen  C,  J. 
A  certificate  by  the  Clerk  of  the  Peace  of  a  prisoner's  conviction,  accompanied  ■^**w*o»  J* 
by  a  copj  of  the  information  and  of  the  minutes  of  conviction,  is  sufiicient  proof     ^j^^  j 
of  such  conviction  under  the  Evidence  Act  of  1852  (the  Chief  Justice  dissentiente), 

A  constable  is  liable  for  negligently  permitting  a  prisoner  to  escape,  notwith- 
8tanding*that  the  prisoner  was  not  delivered  to  him  by  name,  bat  the  warrant 
addressed  to  all  constables  generally. 

This  was  a  special  case  from  the  Goulbum  Circuit  Court.  The  prisoner 
had  been  oonvicted  of  negligently  permitting  the  escape  of  a  prisoner. 
The  points  for  determination  were : — 1.  The  prisoner  who  had  escaped 
was  not  placed  in  the  charge  of  Ttuior  by  name,  but  the  warrant 
"was  addressed  to  all  constables,  and  the  chief  constable  of  the  town 
had  committed  the  charge  of  the  escort  to  one  constable,  directing 
other  officers,  the  defendant  being  one,  to  accompany  him.  Was  the 
prisoner,  therefore,  under  the  charge  of  Tudor  ?  2.  The  conviction  of 
the  escaped  prisoner  was  proved  by  a  certificate  under  the  hand  of  the 
Clerk  of  the  Peace  presenting,  as  a  copy  of  the  record,  under  the  pro> 
visions  of  the  Law  of  Evidence  Act  of  1852,  a  copy  of  the  indictment 
and  of  the  minutes  of  trial  and  conviction.  This  was  clearly  not  a  copy 
of  a  record,  though  certified  to  be  so,  and  the  question,  therefore,  was- 
whether  the  certificate  of  the  Clerk  of  the  Peace  alone  rendered  this 
piece  of  evidence  sufficient  under  the  statute. 

Their  Honors  at  once  decided  as  to  the  first  that  the  facts  therein 
mentioned  were  sufficient  to  sustain  the  information.  Upon  the  second 
point  argument  was  called  for. 

Butler^  for  the  Crown,  contended  that  the  act  made  the  certificate 
conclusive,  and  that  the  Court  must,  upon  the  production  of  the  certifi< 
cate,  assume  its  correctness,  and  that  the  accompanying  document  was  a 
copy  of  the  record,  with  formal  matters  omitted,  according  to  the  terms 
of  this  act,  until  error  had  been  established  by  another  proceeding.  He 
cited  the  Queen  v,  Finney  (2). 

(1)  The  Sydney  Morning  Herald,  Nov.  2,  1857.    Cited  2  S.C.R.  75. 

(2)  2  Car.  and  K.  774. 


V, 

Tudor. 
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1857.  The  Court  held  (the  Chief  Justice  dissenting),  that  the  conTiction 

Regixa  must  be  sustained.  The  certificate,  accompanied  as  it  was  by  a  copy  of 
the  information  and  of  the  minutes  of  conviction,  was  sufficient  proof 
of  such  conviction  under  the  clause  in  question,  not  indeed  as  an  actual 
copy  of  the  record,  but  as  evidence  which  the  Legislature  had  substituted 
for  such  actual  copy.  In  the  opinion  of  the  Chief  Justice^  however,  it 
was  a  certified  copy  of  the  record  that  was  meant,  and  the  Court  could 
take  judicial  notice  that  this,  notwithstanding  the  certificate,  was  not 
such  a  document. 

Conviction  sustained. 
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COOPER  V.  DUMARESQ.  (1)  1857. 

Appeal  from  judge  in  Chambirs— Application  dc  novo. 


Xov.  2. 


Stephen  C.J. 
and 

Where  a  Judge  in  Chambers  has  refused  to  make  any  order  in  an 'application  to  I^icldnmn  J, 

set  aside  a  judgment,  but  has  dismissed  the  application  with  costs,  the  Court  is 

not  debarred  from  hearing  the  same  motion,  although  not  by  way  of  appeal. 

This  was  a  motion,  upon  notice,  to  set  aside  judgment  and  execution  in 
an  action  of  ejectment,  on  the  ground  that  the  defendant  was  not  in 
possession. 

The  same  motion  was  made  before  a  Judge  in  Chambers,  and  he  had 
refused  to  make  any  order,  dismissing  the  application  with  costs.  This 
application  was  now  made  to  the  Full  Court,  but  not  by  way  of  appeal. 

The  Attorney  •General^  for  the  plaintiff,  objected  that  the  applicant  had 
elected  to  go  before  a  Judge  in  Chambers,  and  therefore  should  apply  to 
the  Full  Court  only  by  way  of  appeal.  The  Court  could  not  review  the 
Judge's  decision. 

Darvallj  Q.C.,  and  laaaea^  in  support  of  the  motion,  The  Judge  in 
Chambers  had  made  no  order.  Peterson  v,  Davie  (2),  and  Smith  t\ 
Goldeworthy  (3). 

f    The  Court  oyerruled  the  objection. 

P^  After  going  into  the  evidence,  the  application  was  finally  allowed  by 
Dieir  Honors,  on  the  ground  that  the  evidence  as  to  the  possession  was 
conflicting. 

(1)  The  Sydney  Morning  Herald,  Nov.  3,  1857.  (2)  6  C.B.  236. 

(3)  2Q.B.  717j  6Jur.  343. 
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1857 


Nov.  14 


HALL  V.  GIBSON.  (1)    [No.  1.] 


SUpktn  C.J.     Ordei-s  in  Councilor  owr  iff  the  Crown  to  ddegak^-^udidai  notice  qfOovemor'i 
Dickm$0H  J.  powfrs. 

and 

Therry  J, 

The  Court  cannot  take  judicial  notice  of  the  powers  of  the  Qovemor  derived  from 

an  Order  in  Council,  Lut  only  those  given  by  statute. 

The  Crown  is  not  empowered  by  statute  to  delegate  to  the  GovenMr  the  gimtiig 
of  occupation  li< 


DfiMUBBBR  to  defendant's  plea  in  an  action  for  treq»a&  The  plaintifiTB 
declaration  averred  that,  having  been  a  purchaser  of  Crown  landi,  lie 
had  occupied,  in  right  of  such  purchase  and  for  pastoral  purpoeeB,  the 
lands  contiguous  to  those  which  he  had  purchased,  and  that  upon  the 
land  tiiQs  ooca{aed  defendant  had  trespaased.  The  d^endaat's  plea 
denied  the  right.  The  right  was  based,  as  was  averred  in  the  dedsntion, 
upon  a  regulation  made  bj  the  QoTemor-Greneral  under  a  delegated 
power  from  the  Queen  in  Council,  such  delegation  being  under  the  Land 
A.ct. 

The  right  of  the  Queen  in  Ck>unoil  aa  to  a  delegation  of  the  powen 
conferred  upon  her  by  this  statute  was,  by  the  terms  of  the  statute  iteel^ 
limited  to  a  delegation  of  such  powers  as  were  not  therein  directed  to  be 
exendsed  bj  Her  Majesty  "  by  and  with  the  advice  of  the  Privy  Oounal." 
The  question  was  whether  there  had  been  a  delegation  to  the  Gkyvernoiv 
General,  under  the  authority  of  the  statute,  of  a  right  to  make  a  regols- 
tion  of  this  nature,  whereof  the  Coart  must  take  judicial  notice. 

Faucett  in  support  of  the  demurrer. 

JBlake,  eotUra, 

The  Court  sustained  the  plea.  The  Queen  having  already  the  power 
of  delegating  to  the  Governor  a  right  to  grant  titles  in  fee,  it  was  prob- 
able that  the  greater  power  would  be  found  to  include  the  lesser,  and 
that  she  must  have  the  right,  although  derived  from  some  other  scarce 
than  the  statute  now  in  question,  of  delegating  the  power  exercised  bj 
the  Governor-General  in  this  instanca  By  the  statute,  however,  this 
power  was  not  conferred,  and  for  the  purposes  of  the  present  question 

(1)  The  Sydney  Morning  Herald,  Nov.  3  and  16,  1857- 
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the  Court  must  oonfine  its  attention  to  the  power  derived  from  this        1857. 
source.     Consequently,  the  right  of  the  Governor-General  to  make  this        Hall      ' 
regulation,  and  the  plaintiff's  title  under  it,  were  matters  of  which  the  v* 

Court  could  not  take  judicial  cognizance.  This  right  was  probahlj 
derived  from  the  GovemorOeoeral's  oommisgians,  w  in  some  other  way, 
but  its  source  was  one  of  which  the  Court  could  not  take  notice,  and 
which  must  therefore  be  stated  in  the  form  of  a  replication. 

Demurrer  overruled. 


The  Gourt. 


[See  5  ft  6  Vict,  cap.  96,  9  ft  10  Vict.,  oa>  lOi,  and  18  ft  10  Viot|  mp.  Sl^ 
relating  to  the  dispoeal  of  "  waste  lauds.'*] 
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1858.  HARDY  v.  RAYMOND.  (1) 


Feb,  23. 

DiUy  of  Prothonotary  to  deliver  pleadings  in  causes  to  Judge's  clerh — Plaintiff 

Stejihen  C.J.  contributory  to  his  own  damage. 

Dickinson  J. 
and 
Therry  J.         ^^  ^  ^^®  ^^^y  ^^  ^^®  Prothonotary  to  deliver  the  pleadings  in  all  causes  for  trial 

before  a  Circuit  Court  to  the  Clerk  of  Assize,  and  if  on  his  failure  to  do  so  the 

Judge  refuses  to  hear  a  cause,  the  plaintiff  therein  is  immediately  entitled  to 

recover  from  him  damages  for  the  injury ;  it  is  no  excuse  that  the  papers  in 

question  were  delivered  out  of  the  Prothonotary*s  possession  for  use  in  a  Chamber 

application  and  not  returned  to  him. 

But  a  plaintiff  cannot  recover  for  such  a  breach  if  he  had  no  right  of  action 
against  the  original  defendants,  or  if  by  the  exercise  of  ordinary  skill  on  the  part 
of  his  legal  representatives  the  pleadings  could  have  been  made  sufficiently  complete 
for  trial. 

The  reserved  judgment  of  the  Court  in  this  case  was  delivered  by — 

The  Chief  Justice.  The  declaration  in  this  case  stated,  that  the 
defendant  at  the  several  times  therein  mentioned  was 'Prothonotary  of 
the  Supreme  Court,  and  that  a  certain  action  was  pending  in  the  said 
Court,  wherein  the  plaintiff  sued  George  Foster  Wise  and  John  Milbourn 
Marshy  and  that  the  plaintiff  filed,  in  the  office  of  the  defendant,  as  such 
Prothonotary,  a  declaration  in  the  said  action,  and  that  the  defendants 
in  answer  filed  in  the  said  office  certain  pleas,  and  that  the  plaintiff  filed 
in  the  same  office  as  to  one  of  the  said  pleas  a  replication  traversing 
certain  facts,  and  as  to  the  other  pleas  a  joinder  in  issue  thereon ;  and 
that  the  defendants  filed  in  the  said  office  as  to  the  said  replication  a 
joinder  in  issue. 

The  declaration  proceeds  to  allege  that  the  plaintiff  caused  the  action 
to  be  set  down,  and  the  same  was  set  down  to  be  tried  on  the  twenty- 
seventh  day  of  March,  one  thousand  eight  hundred  and  fifty-six,  at  the 
Goulburn  Circuit  Court,  whereof  the  now  defendant,  and  said  defendants 
Wise  and  Marsh  had  notice ;  and  that  it  thereupon  was  the  duty  of  the 
defendant,  as  such  Prothonotary,  at  a  convenient  time  before  the  holding 
of  the  Circuit  Court,  to  deliver  the  pleadings  in  the  action,  with  all 
particulars  filed  therein,  to  the  clerk  of  assize  of  the  said  Court ;  and 
that  the  plaintiff  attended  at  the  said  Court,  on  the  said  twenty-seventh 
day  of  March,  with  his  attorney  and  counsel,  ready  and  willing  to 

(1)  The  Sydney  Morning  Herald,  Nov.  ]0,  1857 ;  Feb.  24  and  25,  1858. 
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proceed  with  the  trial ;  and  caused  a  large  number  of  persons  to  attend        1858 

at  the  said  Court  on  the  day  aforesaid  for  the  purpose  of  giving  evidence      Hardy  ~ 

in  the  said  action  on  the  plaintiff's  behalf :  and  that  the  defendants    ^    ^' 

*^  '  Raymond. 

attended  with  their  attorney  and  counsel,  and  caused  several  persons  to 
be  present  for  the  purpose  of  giving  evidence  on  behalf  of  the  said 
defendants. 

The  declaration  then  charges,  that  the  now  defendant,  neglecting  his 
duty  as  such  Prothonotary,  did  not  at  any  time  before  the  holding  of 
the  Circuit  Court  deliver  to  the  clerk  of  assize  the  pleadings  in  the 
action,  or  any  part  thereof;   and  that  the  said  pleadings  were  not 
brought  into  Court  by  the  said  clerk,  or  by  any  other  person  ;  and  that, 
by  the  defendant  so  neglecting  his  duty  as  aforesaid,  the  plaintifi  was 
prevented  from  proceeding  with  the  trial  at  the  said  Court,  and  was 
compelled  to  take  the  necessary  proceedings  for  causing  the  action  to  be 
tried  at  the  next  ensuing  Circuit  Court  at  Goulbum ;  and  the  said 
action  was  accordingly  tried  at  the  said  next  Court ;  when  a  verdict 
was  returned  on  certain  of  the  issues  for  the  plaintiff,  and  on  the  other 
inues  for  the  defendants  :  on  which  verdict  judgment  was  signed,  and 
execution  issued  thereon ;  and  that  the  plaintiff  was  thereupon  com- 
pelled to  pay  the  said  defendants  in  addition  to  other  matters,  their 
costs  incurred  in  proving  the  issues  found  for  them,  and  also  their  costs 
incurred  in  attending,  and  in  causing  their  attorney  and  counsel  and 
other  persons  to  attend,  at  the  Circuit  Court,  on  the  said  twenty-seventh 
day  of  March,  one  thousand  eight  hundred  and  fifty-six ;  and  that,  by 
the  defendant's  neglect  of  duty  as  aforesaid,  the  defendant  had  also  lost 
and  been  deprived  of  the  costs  incurred  by  him  in  attending,  and  in 
causing  bis  attorney,  counsel,  and  other  persons  to  attend,  on  the  said 
twenty-seventh  day  of  March,  and  in  causing  new  pleadings  to  be  filed, 
and  taking  the  necessary  proceedings  for  afterwards  bringing  on  the 
action  for  trial. 

The  defendant  pleaded  several  pleas,  of  which  the  second  alleged  that 
it  was  not  the  duty  of  the  defendant  to  deliver  the  pleadings  and  par- 
ticulars to  the  clerk  of  assize  in  the  manner  and  form  as  alleged. 

The  third  plea  states,  that  after  filing  the  pleadings  in  the  office  of 
the  defendant  as  alleged,  and  while  the  pleadings  and  particulars  were 
in  the  legal  custody  of  the  defendant,  as  Prothonotary,  and  before  the 
alleged  breach  of  duty  of  the  defendant,  the  said  pleadings  were  duly 
and  according  to  law  delivered  by  the  defendant,  in  the  discharge  of  his 
duty,  to  one  of  the  Judge's  clerks,  for  the  purpose  of  being  used  in  certain 
proceedings,  for  which  they  were  then  required  in  the  cause,  then  had 
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1858.  in  Ghambers  before  one  ol  the  Justioes  of  this  Court,  with  the  know* 
HAKD7  ledge  of  the  plaintiff  and  def^dante,  aitd  under  the  authority  of  thk 
Ck>urt,  and  that^  after  audi  delireiy  to  the  said  cleric,  the  said  pleadings 
were  never  returned  to  the  said  eostody  of  the  said  defendant,  and  it 
therefore  became  impoesihle  for  him  to  deliver  them  to  the  derk  of 
Assize  as  he  otherwise  would  have  done. 


BATMOKDb 


The  fourth  plea  alleges  that  aooording  to  the  praedoe  of  this  Goarfc, 
all  pleadings  and  jMiiiculars  filed  in  the  ofiioe  of  the  defendant  as  Fro- 
tiiODotary  may  from  time  to  time^  when  required  for  that  purpoes  uader 
the  sanction  oi  the  Oourt,  be  removed  from  the  said  office  by  the  fizst 
derk  of  the  defendant,  for  ^e  purpose  of  being  produced  on  i^pplicstna 
in  Chambers,  or  on  interloeutory  prooeedings  in  Court,  in  the  vaiwos 
causes  m  whidi  such  pleadings  are  fiied,  and  may  for  such  puiposes  be 
delivered  to  any  one  of  the  Judges'  clerics  in  that  bdialf  duly  employed ; 
and  that,  after  the  said  pleadings  and  particulars  were  so  lodged  wilh 
the  defendant  as  aforesaid,  and  before  the  supposed  breach  of  duty,  the 
said  pleadings  and  pacticulan  were  by  the  said  firet  derk  delivered  out 
of  the  custody  of  the  defendant  on  various  occasions^  for  the  puiposBB 
aforesaid,  to  the  proper  officers  in  that  behalf ;  and  that,  on  the  occesiioa 
when  they  were  last  delivered  as  aforesaid,  they  were  mishtid  and  loet, 
without  any  d^ault  or  neglect  of  the  defendant,  and  were  never 
returned  into  his  custody ;  wherefore  the  d^endant  did  of  necessity  o«t 
to  deliver  to  the  derk  of  assize  the  said  pleadings  and  particulars ;  beng 
the  supposed  breadi  of  duty  in  the  declaration  mentioned. 

The  fifth  plea  was  as  follows : — ^That  the  plaintiff  had  no  good  cause 
of  action  against  the  defendants  Wise  and  Marsh  in  the  said  sait,  and 
the  plaintiff  sustained  no  damage,  in  respect  of  the  costs  of  the  issaes 
found  for  him  as  in  the  declaration  stated,  by  reason  of  the  alleged 
breach  of  duty. 

The  sixth  plea  stated,  that  although  a  certain  portion  of  the  pleadings 
and  particulars  filed  in  the  action  were  not  delivered  to  the  derk  of 
assize  for  the  Circuit  Court,  yet  another  portion  was  delivered  to  sndi 
clerk  in  pursuance  of  the  duty  of  the  defendant,  and  such  last-mentioned 
portion  was,  as  the  plaintiff  wdl  knew,  in  the  Court  with  the  derk  of 
assize  at  the  time  when  tho  action  came  on  to  be  tried  for  the  first  time 
as  alleged ;  and  that  at  that  time  the  plaintiff  might  by  the  ex^dse  of 
ordinary  skill  and  care  by  his  counsel  and  attorney  then  pres«it,  have 
procured  the  last-mentioned  portion  of  the  pleadings  and  particulars  to 
be  amended  and  made  complete,  by  the  Judge  presiding  at  the  Circuit 
Court,  according  to  the  due  course  of  law,  and  pursuant  to  the  Common 
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Law  Procedure  Act  of  1853,  so  that  the  said  action  vonld  then  and  there        ISSB. 
have  been  tried ;  but  the  plaintiff,  and  his  counse],  and  attorney,  neg-      Habdy 
leoted  to  exercise  such  skill  and  care  in  that  behalf,  and  did  not  take  the 
requisite  steps  to  have  the  said  amendment  made. 

The  plaintiff  demurred  to  the  said  second,  third,  fourth,  fifth,  and 
raxth  pleas ;  and  the  demurrers  were  argued  in  November  last  hy  Mr. 
Faneett  for  the  plaintiff,  and  by  Mr.  Wise  for  the  defendant.  The  fol- 
lowing authorities  were  cited  and  relied  on  upon  the  argument : — 
Broom's  Com.  666-7 ;  Broom^s  Maxims,  64 ;  Whitfield  v.  Lord  Despenser 
(2),  L€uw  V,  CoUan  (3),  PUkingUm  v.  Cooke  (4),  Covling  v.  Coxe  (5), 
Ferguson  v,  Kinnoul  (6),  Wade  v.  Simeon  (7),  Dimes  v.  Pellet/  (8),  Mayor 
of  CoUhester  v.  Brooke  (9),  Edwards  v.  Hodges  (10),  Mtdlett  v.  Hunt  (11), 
Needham  v.  FroMv  (12),  and  Clayards  v.  Dethick  (13).  The  Common 
Law  Procedure  Act  of  1853,  s.  172,  and  several  other  Acts  relating  to 
the  Court,  from  1210,  1216,  1224,  and  1230  of  CaJJaghavls  Statutes, 
were  also  referred  to. 

We  have  considered  the  arguments,  and  perused  the  cases  cited,  and 
also  the  case  of  Nicholson  v,  Mouncey  (14),  and  the  following  is  our 
conclusion  on  the  several  demurrers : — 

We  are  of  opinion  that  the  second  plea  is  bad,  for  traversing  the  duty 
of  the  defendant  alleged  in  the  declaration.  Whether  upon  a  certain 
state  of  facts  a  particular  duty  arises,  is  so  obviously  a  question  alone  of 
law  as  to  be  a  matter  with  which  a  jury  can  have  no  concern ;  and, 
therefore,  the  defendant  ought  not  to  have  submitted  it  for  the  decision 
of  such  a  tribunal. 

We  are  also  of  opinion  that  the  third  and  fourth  pleas  are  bad.  By 
the  third  plea  the  defendant  excuses  himself,  upon  the  ground  that, 
after  the  several  pleadings  were  delivered  to  the  Judge's  Clerk,  to  be 
used  in  Chambers,  they  were  never  returned  to  the  defendant  This, 
we  think,  is  no  valid  excuse ;  for  at  the  time  when  the  papers  ought  to 
have  been  before  the  Circuit  Court,  as  mentioned  in  the  declaration, 
there  was  in  existence  a  rule  of  this  Court,  that,  '*  at  a  convenient  time 
before  the  holding  of  any  Circuit  Court,  the  Prothonotary  shall  deliver 
the  pleadings  in  all  causes  for  trial  before  such  Court  to  the  clerk  of 
assize."  As  such  was  the  defendant's  duty,  he  was  bound  to  take  all 
proper  measures  to  enable  him  to  perform  it ;  and,  as  it  is  clear  that 

(2)  Cowper.  764.  (8)  1  Ld.  Ray.,  6*6.  (4)  16  M.  &  W.,  615.  (5)6C.  B. 
703.  (6)  9  CI.  &  Fin.  261.  283.  (7)  2  C.  B.  664.  (8)  16  Q.  B.  276.  (9)  7  Q. 
B.  377.  (10)  16  C.  B.  477.  (11)  1  C.  &  M.  752.  (12)  1  C.  B.  815.  (13)  12 
Q.  B.  439.       (14)  16  East.  384. 
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Hardy  enjoyment  (JAforcPa  caWf  11  Rep.  52a),  and  that  where  a  power  is  oon- 
Raymond  ^®"^^»  ^  matters  are  granted  which  are  necessary  to  make  the  power 
effectual  {PcUey  on  Principal  and  Agent,  Ed.  I.,  p.  137  ;  Story  on 
Agency,  S.  85  ;  Bac.  Ahr,  Authority  A  ;  Com,  Dig,  Authority,  C.  16, 
and  Windeyer  v.  Riddle  (15),  in  this  Court,  Feb.  3,  1847)— it  follows, 
by  parity  of  reasoning,  that,  when  a  person  is  obliged  by  law  to  execute 
a  duty,  he  must  adopt  the  proper  measures  to  enable  him  to  fulfil  his 
obligation.  The  defendant  ought,  therefore,  to  have  demanded  the 
papers  from  the  Judge's  Clerk,  and  to  have  applied  to  the  Court  or  a 
Judge  to  compel  the  Clerk  to  deliver  them  up  to  him ;  or  he  ought  to 
have  applied  to  the  Court,  in  case  the  papers  were  not  forthcoming,  for 
leave  to  make  up  other  documents  from  the  pleadings  delivered  between 
the  parties,  or  otherwise  to  remedy  the  loss.  But  the  plea  does  not 
state  that  the  defendant  demanded  the  papers  of  the  Clerk,  or  applied 
to  a  Judge  to  order  him  to  give  them  up,  or  that,  when  it  was  known 
that  the  papers  could  not  be  found,  the  defendant  applied  in  the  proper 
quarter  to  remedy  the  deficiency.  We  think,  therefore,  that  this  plea 
is  insufficient 

Having  delivered  this  opinion  on  the  sufficiency  of  the  third  plea,  it 
is  unnecessary  to  say  more  respecting  the  fourth  than  that  we  consider 
it  invalid,  because  the  defendant  has  not  stated  in  it  that  he  applied  to 
the  Court,  or  to  a  Judge,  for  leave  to  substitute  other  papers  in  the 
place  of  those  alleged  to  have  been  lost,  or  took  any  other  steps  to  supply 
the  omission. 

We  are  of  opinion,  however,  that  the  fifth  plea  is  good.  It  alleges, 
first,  that  the  plaintiff  had  no  cause  of  action  against  the  two  defendants 
sued  by  him,  and  secondly,  that  the  plaintiff  sustained  no  damage,  in 
reference  to  the  costs  of  the  issues  which  were  found  for  him.  Taking 
the  allegations  in  this  plea  to  be  true,  as  they  are  confessed  to  be  by  the 
demurrer,  it  follows  (in  legal  contemplation)  that  the  plaintiff  must  at 
all  events  have  been  defeated  in  his  action,  and  so  have  been  as  much 
subjected  to  costs,  if  the  papers  had  been  properly  in  the  Court,  and  the 
cause  tried  on  the  first  occasion,  as  he  states  that  he  has  been  by  the 
defendant's  neglect  then  to  produce  the  pleadings.  According  to  the 
circumstances  stated  in  the  plea,  it  appears  that  though  the  defendant 
was  guilty  of  neglect,  the  plaintiff  lost  nothing  by  it ;  for,  as  he  had  no 
cause  of  action,  he  would  have  been  equally  damnified,  even  if  the  utmost 
care  had  been  exercised  by  the  defendant. 

(15)  Ante,  p.  295,  vol.  1. 
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It  was  urged  for  the  plaintiff,  that  by  reason  of  the  defendant's  neglect        1858. 
he  was  obliged  to  bring  the  cause  on  a  second  time  for  trial,  and  thereby       Habdt 
that  the  expenses  for  preparing  for  trial  on  the  first  were  utterj  lost    ^    ^- 
to  him,  and  that  he  was  compelled  also  to  pay  the  defendants  their  costs 
of  the  two  preparations  for  trial,  instead  of  one  only.     As  to  this,  we 
think  that  since  the  plaintiff  had  at  no  time  a  right  of  action,  he  was 
not  justified  in  bringing  his  case  on  for  trial,  either  upon  the  first  or  the 
second  occasion,  and  that  the  defendant  is  not  called  upon  to  reimburse 
him,  therefore,  for  expenses  incurred  in  respect  of  his  first  experiment, 
any  more  than  for  those  incurred  in  preparing  for  the  second. 

The  plaintiff^s  right  to  recover  in  this  present  action,  as  a  little  reflec- 
tion will  show,  wo  aid  have  been  quite  as  complete,  had  he  not  gone  to 
trial  on  the  second  occasion,  as  it  is  by  his  having  taken  that  step. 
Whatever  injury  the  plaintiff  sustained,  aud  whatever  expenses  he 
incurred  by  the  act  of  the  now  defendant,  were  thoroughly  in  existence 
the  moment  that  the  Judge  refused  to  try  the  cause ;  and  whatever  that 
damage  was,  it  would  equally  have  been  sustained  if  the  cause  had  then 
been  tried — since  the  plaintiff  must  equally  have  been  defeated  then,  as 
he  was  subsequently.  It  is  clear  that  the  plaintiff  could  have  brought 
his  action  against  the  defendant  upon  the  day  after  that  on  which  the 
Judge  refused  to  try  the  cause  at  the  Circuit  Court ;  and,  as  the  cause 
of  action  was  then  complete,  the  Statute  of  Limitations  would  run  from 
that  day,  and  such  damages  only  could  have  been  recovered,  as  should 
have  arisen  from  the  circumstances  which  then  existed.  The  second  trial 
was  not  then  in  progress,  and  of  course  no  costs  attending  that  trial 
could  have  formed  part  of  the  damages  claimed.  And  the  costs  attending 
the  first  attempt,  although  they  may  have  been  the  natural,  were  not 
the  legal  damages,  for  the  reasons  already  given.  See  in  addition  to 
the  other  cases  cited,  Vicars  v.  WUcocks,  2  Sm.  L.C.  300. 

We  are  therefore  of  opinion  that  by  reason  of  his  having  no  cause  of 
action  against  Wise  and  Marsh,  the  plaintiff  sustained  no  damage  by  the 
non-trial  upon  the  first  occasion  ;  and  that,  this  being  so,  he  could  not 
afterwards  entitle  himself  to  damages,  or  acquire  a  cause  of  action,  by 
bringing  the  same  suit  to  trial  upon  the  second,  and  then  becoming 
unsuccessful  therein.  The  fifth  plea,  consequently,  is  in  our  opinion  a 
complete  defence  to  this  action. 

We  are  of  opinion  also  that  the  sixth  plea  is  a  good  defence ;  for 
although  the  matter  stated  in  it  affords  no  excuse  for  the  defendant's 
negligence,  yet  it  shews  that  the  plaintiff  (on  the  facts  so  stated)  was  by 
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18S&        his  l^jal  advisers  contributory  to  his  own  damnification.   Sach  a  drcum- 
•QxBs>Y      stance  necessarily  precludes  the  plaintiff  from  having  an  acticm  by  reason 
-^  ^-  of  that  damaga     This  is  an  action  upon  the  case,  to  maintain  whidi  the 

plaintiff  must  shew,  not  only  a  wrongful  act  on  the  defendant's  part, 
but  also  t^at  the  plaintiff  has  sustained  a  damage  by  it,  which  he  ocmld 
not  by  reasonable  skill  avoid,  and  to  which  he  was  not  oontributoiy. 
BuUerfield  v,  Fcrrester  (16).  Upon  the  question,  however,  had  it  been 
raised  on  this  record,  whether  the  amendment  in  the  plea  would  have 
been  made,  if  applied  for,  we  here  give  no  opinion. 

Demurrer  uphetd, 

(16)  a  East  60. 
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MINTOSH  V,  POLLARD.  (1)  1867. 

Nov.  11. 

Estoppel  of  tenant  to  deny  larullonffs  tUU—Diddoeure  qf  d^ective  title  by  plaintiff,     «,^    .      -,  _ 

otepMn  C«  J. 

Dickhuoji  J. 
A  defendant  in  ejectment,  proved  to  have  paid  rent  to  the  person  who  conveyed      nr^^^ 
to  the  plaintiff,  is  estopped  from  relying  upon  defects  in  the  latter's  title,  disclosed        f^^^  «'• 
by  him  in  an  unnecessary  attempt  to  trace  title  from  the  original  grantee.    0*Neil 
r.  Bymt  (2)  distinguished. 

Nkw  Trial  Motion.  This  was  an  action  of  ejectment  in  which  the 
plaintiff  had  succeeded.  The  plaintiff  claimed  as  assignee  of  an  heir  at 
law,  and  there  was  evidence  of  a  payment  of  rent  to  the  latter  by  the 
defendant.  But  instead  of  relying  upon  the  tenancy  alone,  plaintiff 
attempted  to  trace  his  title  from  the  original  grantee. 

Butler  moved  for  a  new  trial,  contending  that  several  defects  had  been 
disclosed  in  the  plaintiff's  titla  The  fact  of  tenancy  did  not  under  the 
circumstances  estop  the  defendant  from  relying  thereon.  He  cited 
(yjfeU  V.  Byrne, 

Isaacs^  for  the  plaintiff. 

The  Court  held  that  there  was  here  such  an  estoppel     In  the  case 

of  O'NeU  V.  Byrne  (2)  the  defect  in  the  landlord's  title  was  shown  in 

the  course  of  the  proofs  which  it  was  neeeseary  for  him  to  adduce  to 

make  out  his  case — one  not  only  of  tenancy,  but  of  a  surrender  of 

possession — and  the  defect  there  was  that  the  relationship  of  landlord 

and  tenant  had  been  established  under  a  mistake  on  the  part  of  the 

defendant  as  to  the  nature  of  the  plaintifi's  rights.     Here  the  plaintiff 

need  not  have  proved  more  than  the  tenancy,  and  it  had  been  made  out 

not  only  that  there  had  been  a  payment  of  rent  to  the  heir-at-law,  but. 

to  his  mother.     The  judgment  of  the  Privy  Council  in  the  case  of  Devine 

V,  Wilean  (3),  on  the  question  of  estoppel,  was  cited  by  their  Honors  as 

confirmatory  of  this  view. 

New  irial  rejueed. 

(1)  The  Sydney  Morning  ffercUdj  Nov.  12, 1857.    (2)  The  Sydney  Morning  Herald, 

April  29,  1854.        (3)  Ante,  p.  742;  voL  1. 
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1857.  BYRNES  AND  ANOTHER  V.  WILLIAMS  and  othebs.  (1) 


-ATow.  30. 
SUnJ      r  T    ^^^'^  of  Frauds,  sections  4  and  17 — Quarantet — Names  qf  parties — Dtfence  oftU 
Dickhison  J.  *^^  «<**  pleaded. 

and 
Therry^,  The  declaration  stated  that  one  H.  was  desirous  of  obtaining  certain  machinery 
but  was  unable  to  pay  for  the  same,  and  that  a  writing  was  given  to  H.  by  J., 
signed  by  himself,  and  in  the  following  words  : — *'  I  will  furnish  Mr.  Hardy  with 
funds  for  the  purchase  of  a  steam  engine  and  machinery  for  a  flour  mill,  on  bu 
suiting  himself  with  the  same,  and  notifying  the  purchase  to  me.  Yass,  29 
January,  1854.  John  Jobbins  ";  and  the  plaintiffs  averred  that  H.  delivered  to 
them  the  said  writing,  on  the  faith  of  which  they  supplied  him  with  the  said 
machinery.  An  action  having  been  brought  against  the  executors  of  J.  for  the 
price  of  the  goods. 

Held  that  the  instrument  must  be  taken  to  mean  an  undertaking  to  the  vendon, 
whoever  they  might  be,  to  pay  the  price  of  the  required  machinery  to  /A«m,  snd 
not  merely  a  collateral  undertaking  within  section  4  of  the  Statute  of  Fraadfl 
{JHchnson,  J.,  dissentiente). 

Held,  also,  the  writing  was  a  sufficient  memorandum  of  the  contract  to  satia^ 
the  requirements  of  the  4th  and  17th  sections,  although  the  plaintiffii  were  not 
named  therein.     {Dickinson,  J.,  dissentiente,) 

Notwithstanding  the  rule  of  Court,  excluding  all  defences  under  the  Statute  of 
Frauds,  unless  pleaded,  where  a  declaration  is  demurred  to  and  discloses  the  faet 
upon  its  face  that  there  is  no  sufficient  writing,  the  Court  will  give  efifect  to  the 
defence,  although  not  pleaded. 

The  Court  not  being  unanimous  in  this  case,  the  following  judgment  of 
himself  and  Mr.  Justice  Therry  was  delivered  by — 

The  Chief  Justice.  The  questions  in  this  case  arise  on  a  demurrer 
to  the  second  count  of  the  declaration.  That  count  states,  that  in  the 
life  time  of  John  JohhinSy  the  testator,  one  Hardy  was  desirous  of  obtain* 
ing  a  steam  engine  and  machinery  for  a  flour  mill,  but  was  unable  to 
pay  for  the  same  out  of  his  own  funds,  or  obtain  it  on  his  own  credit^ 
and  that  the  testator,  knowing  the  premises,  in  order  to  enable  Hardy 
to  obtain  such  steam  engine,  gave  to  the  said  Hardy^  for  the  purpose  of 
being  given  to  the  plaintiffs,  an  instrument  in  writing  in  the  words 
following  ''  I  will  furnish  Mr.  Hardy  with  funds  for  the  purchase  of  a 
steam  engine  and  machinery  for  a  flour  mill,  on  his  suiting  himself  with 
the  same,  and  notifying  the  purchase  to  me.  Yass,  29  January,  1854, 
John  Jobbins"    And  the  plaintiffs  aver, '  that  the  said  Hardy  gave  the 

(1)  The  Sydney  Morning  Herald,  July  10,  Dec.  1,  1857. 
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said  instrument  to  the  plaintiffs,  who  thereupon  and  upon  the  basis        ld57< 
thereof,  and  for  no  other  reason,  agreed  with  Hardy  that  thej  would      Byrnes 

obtain  for  him.  a  steam  engine  and  machinery,  of  a  description  then    -^   ^* 

Williams* 


specified,  and  would  pay  all  necessary  expenses  for  the  same,  all  which 
premises  were  then  notified  to  the  testator. 

The  count  proceeds  to  allege,  that  thereupon  the  plaintiffs  obtained 
the  steam  engine  and  machinery  for  a  flour  mill,  so  agreed  upon  and 
specified,  and  expended  in  so  doing  a  large  sum,  to  wit,  three  thousand 
pounds.  And  the  plaintiffs  aver  that  they  have  performed  all  the  con- 
ditions precedent,  to  be  by  them  performed,  and  that  all  things  have 
happened  to  entitle  them  to  be  paid  the  said  sum  expended  ;  but  never- 
theless that  neither  the  said  Hardy  nor  JobbirUj  nor  the  defendants  as 
executors,  have  paid  the  same  or  any  part  thereof. 

To  this  count  the  defendant  demurred,  assigning  the  following 
reasons : — ^that  it  shows  no  cause  of  action,  that  no  promise  by  Jobbins 
to  the  plaintifis  is  alleged,  nor  any  privity  of  contract  shown  between 
them,  nor  any  liability  on  the  part  either  of  Jobbviia  or  his  executors, 
to  repay  the  plaintiff  the  expenses  alleged ;  and  that,  even  if  in  point 
of  law  a  contract  is  shewn,  there  is  no  averment  that  Hardy  was  suited 
with  an  engine,  or  that  any  purchase  by  Hardy  was  notified ;  and  that 
the  agreement  between  the  plaintiffs  and  Hardy  varies  from  the  terms 
of  the  written  instrument. 

There  are  counts  for  goods  bargained  and  sold  to  the  testator,  and  for 
work  done  and  money  paid  for  him,  which  are  as  follows : — "And  for 
that  the  said  Jobbins  in  his  lifetime  was  indebted  to  the  plaintiffs,  in 
money  due  and  payable  by  the  said  Jobbins  to  them,  for  goods  bargained 
and  sold  by  the  plaintiffs  to  the  said  Jobbins,  and  for  work  done  by 
the  plaintifis  for  the  said  Jobbins  at  his  request,  as  agents  for  buying 
and  importing  certain  goods  and  machinery,  and  for  commission  in 
respect  thereof  " — and  for  money  paid  by  the  plaintiff  for  Jobbins,  at 
his  request 

To  these  counts  there  was  also  a  demurrer,  on  the  ground  that  they  do 
not  show  that  the  alleged  debts  existed  at  the  time  of  Jobbins^  death, 
or  that  the  executors  are  bound  to  pay  them,  or  that  they  have  refused 
to  pay  them,  or  that  such  debts  were  due  at  the  commencement  of  the 
action. 

Both  these  demurrers  were  argued  before  us  two  terms  ago,  when,  as 
to  the  common  counts,  we  held  that  the  demurrer  was  untenable,  for 
the  following  reasons :  Special  demurrers  have  been  forbidden  by  the 


Stephen  C.J. 


loss 
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1857.        Procedure  Act  of  1853  ;  and  the  Court  therefore  can  only  regard  defects 


Stephen  C.J. 


Byrnes  ^  substance.  But  these  counts  are  substantially  good.  They  allege 
Williams.  ^**  JobhinSy  in  his  life-time,  became  indebted  to  the  plaintiffs.  Now 
the  law  presumes  the  continuance  of  that  indebtedness,  till  the  defendant 
shows  that  the  debts  have  been  paid.  To  have  stated,  therefore,  that 
Jobhhia  had  not  paid  these  debts,  and  that  the  defendants  as  execators 
had  not  paid  them,  would  merely  have  been  a  formal  expression  of  that 
continued  liability,  which  is  presumed  from  the  existence  of  the  debts. 

We  on  the  same  occasion  intimated  also  our  opinion,  as  to  the  other 
demurrer,  that  the  count  (though  awkwardly  expressed)  disclosed  in 
substance  a  good  contract  of  guarantee.  Many  cases  were  cited  to 
establish  the  old  rule,  that  parol  evidence  is  inadmissible  to  affect  written 
documents ;  but  we  expressed  our  opinion,  that  supposing  such  evidence 
might  have  been  objected  to,  yet  on  this  demurrer  we  must  consider  it 
as  admitted  without  objection,  and  then,  that,  having  all  the  facts  before 
us,  we  were  not  estopped  from  giving  the  truth  its  proper  effect.  And 
the  following  then  appeared  to  us  to  be  the  facts — that  Jobbins,  being 
aware  of  Hardj/s  desire  to  buy  a  steam  engine,  but  knowing  that  the 
latter  had  not  sufficient  funds  or  credit  for  the  purchase,  delivered  to 
him  the  written  paper  in  order  that  the  plaintiffs  on  the  security  of  it 
might  assist  Hardy j  by  becoming  vendors  to  him  of  the  article ;  Jobbws 
thereby  tendering  his  own  engagement  to  the  plaintiffs,  to  pay  them  for 
the  same  if  Hardy  did  not  We  conceived  that  the  latter  was  himself 
to  be  liable,  as  the  written  document  mentioned  a  purchase,  of  an  article 
which  he  {Hardy)  was  to  select,  and,  as  Jobbins  was  aware  that  Hardy's 
credit  would  not  suffice,  we  thought  the  meaning  was  not  that  the 
testator  would  give  Hardy  the  money,  in  order  to  pay  the  plaintiffs,  hot 
that  he  (Jobbint)  would  pay  it  to  them  himself. 

Upon  committing  our  opinion  to  writing,  however,  some  doubts 
occurred  to  us  ;  and  among  them  the  following : — Assuming  that,  from 
the  whole  of  the  count  as  framed,  we  collect  a  contract  of  guarantee,  the 
difficulty  suggested  itself  whether  we  might  not,  by  upholding  that 
count,  enable  the  plaintiffs,  in  violation  of  the  fourth  section  of  the 
Statute  of  Frauds  to  succeed  in  effect  on  an  unwritten  contract,  that  is 
to  say,  on  a  contract  of  which  only  a  portion  was  in  writing.  On  the 
other  hand,  we  doubted  whether  (under  our  Rule  of  Court  in  that  behalf) 
the  defendant  ought  not  to  have  relied  on  the  statute,  by  pleading  that 
the  contract  was  not  in  writing.  Having  intimated  our  difficulty  to  the 
counsel  on  both  sides,  the  validity  of  the  count  was  again  argued  in  the 
next  following  term,  by  Mr.  Wise  for  the  plaintifis,  and  by  Mr.  Martin 
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for  the  defendants ;  and  we  then  took  time  to  consider  our  judgment.         1857. 


We  have  since  that  argument  looked  into  all  the  cases  cited,  and  our      Bybnss 

conclusion  finally  is,  for  the  reasons  presently  to  he  adduced,  that  the  Wtt^^ams. 

contract  declared  was  an  original  undertaking  hj  Jobbina  to  the  plaintiff,  g,    j     ^  . 
and  therefore  is  not  within  the  section  of  the  statute  relied  on. 

The  cases  referred  to  on  either  side  are  the  following  : — C/iampion  v. 
Plummer  (2)  ;  WJieeler  v.  Collier  (3) ;  Shortrede  v.  Cheek  (4)  ;  Graham 
V,  Mvsson  (5) ;  Bateman  v.  PhiUipa  (6)  ;  Laythoarp  v.  Bryant  (7) ;  AUen 
«.  Bennet  (8) ;  Charleivood  v.  2>.  of  Bedford  (9) ;  Jenkins  v.  Reynolds 
(10)  ;  Egerton  v.  Mathews  (11)  ;  Bainbridge  v.  Wade  (12)  ;  JSdtvards  v, 
Jevons  (13) ;  Birkmyr  v.  Darnell  (14) ;  Stadt  v.  LiU  (15)  j  Kennatoay  v, 
Treleavan  (16) ;  Leroux  v.  Brovni  (17) ;  Jones  v,  Williams  (18)  ;  GarraU 
V.  ffandley  (19)  ;  Walton  v.  Dodson  (20) ;  Galley  v.  Taylor  (21)  ;  Gaunt 
V.  HiU  (22). 

The  case  may  be  considered,  as  if  the  testator  had  published  an  adver- 
tisement in  a  newspaper  in  the  terms  stated.  He  thereby  undertakes  ta 
supply  funds,  for  the  purchase  of  certain  machinery,  such  as  should  suit 
Mr.  Hardy,  on  being  apprised  by  him  of  that  purchase.  The  terms  used 
are  peculiar  ;  but,  on  a  careful  consideration  of  them,  the  meaning 
appears  to  us  to  be  intelligible.  The  person  who  might  eventually  sell 
the  chattel  being  at  that  period  unknown,  the  promise  is  genei'al,  to  any 
one  who  might  be  induced,  on  the  faith  of  the  promise,  to  suit  Hardy 
with  the  article.  There  is  nothing  which,  necessarily,  implied  a  sale  to 
that  individual,  and  therefore,  an  undertaking  primarily  by  him  to  the 
seller.  The  paper  shows,  that  Hardy  had  no  funds  of  his  own.  They 
were  to  come,  therefore,  and  in  the  first  instance,  from  Jobbins.  The 
latter  consequently  was  in  effect  the  purchaser,  for  the  use  of  Hardy. 
In  ordinary  acceptation,  the  person  who  requires  a  chattel,  and  is  to 
select  (or  be  *'  suited ''  with)  it,  would  doubtless  be  so  regarded ;  but,  in 
point  of  law,  he  clearly  is  the  purchaser,  who  causes  or  authorises  the 
article  to  be  supplied,  on  the  faith  of  a  promise  by  him  to  pay  the 
vendor  for  it,  whether  the  article  be  delivered  to  the  party  promising, 
or  to  another.  And  I  cannot  distinguish  this  case  in  substance,  from 
that  of  Birkmyr  v.  DameUy  where  the  words — '*  Let  him  have  the  goods 
— ^I  will  see  you  paid,"  were  held  to  constitute  an  original  undertaking. 

(2)  1  N.  R.,  252.  (3)  1  M.  &  M.,  123.  (4)  1  A.  &  E.,  67.  (5)  5  Bing.  N. 
C,  e03.  (6)  15  Enftt,  272.  (7)  2  Bing.  N.  C,  735.  (8)  3  Taantoif,  169. 
(0)  1  Atkins,  497.  (10)  3  a  &  R,  14.  (11)  6  East,  307.  (12)  16  Q.  B.,  89. 
(13)  8  C.  B.,  436.  (14)  1  Salk.,  27.  (15)  9  East,  348.  (16)  5  M.  &  W.,  498. 
(17)  12  C.  B.,  801.  (18)  7  M.  &  W.,  493.  (19)  3  B  A  C,  462.  (20)  3  C.  & 
P.,  102.      (21)  2  C.  ft  K.,  551.       (22)  1  Stark.  Rep.,  10. 
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1857.  The  terms  of  the  paper  writing,  literally  taken,  cannot  determine  this 

BYBNE.S      question.      But,  were  the  law  otherwise,  the  document  (as  already 
,Tr    ^*  observed)  mentions  no  purchase  bj  Hardy,     The  engine  and  machinery 

are  to  be  purchased,  it  does  not  say  by  whom,  with  funds  to  be  famished 
by  Jobbins,  The  former  was,  obviously,  to  select  the  property,  and  be 
its  owner.  But  the  purchase  is  to  be  notified  to  Jobbins.  Why  f  That 
the  latter  may  thereupon  supply  the  funds.  He  may,  therefore,  ha?e 
been  the  purchaser,  in  strict  accordance  with  the  terms  of  the 
instrument. 

If  we  construed  the  testator's  undertaking  to  have  been,  according  to 
its  literal  tenor,  to  pay  the  price  (or  furnish  the  funds)  to  Hardy,  the 
contract  might  still  be  one  with  the  plaintiffs,  and  by  so  supplying  the 
money,  Jobbins  would  certainly  have  enabled  Hardy  to  pay  them.  Bat, 
taking  that  to  be  the  construction ;  the  defendant's  counsel  argued  that 
Jobbins*  contract  was  with  Hardy  alone.  Such  a  conclusion,  we  think, 
would  be  most  unreasonable.  Our  opinion  is,  however,  that  the  contract 
was  not  to  give  Hardy  the  money  directly,  but  indirectly,  by  paying  it 
over  to  those  who  should  deal  with  him.  The  furnishing  of  funds,  in 
other  words  the  paying  of  the  price,  to  the  person  who  selected  the  goods, 
would  afiord  practically  no  security  to  him  who  should  supply  them.  AU 
the  parties  must  have  known  this.  It  is  admitted  on  the  pleadings, 
that  Hardy  was  not  a  person  in  credit.  The  writing  shows  Jobbings 
money  was  the  only  source  of  payment.  And,  by  paying  the  price  to 
i;he  vendors,  in  pursuance  of  the  selection  and  the  contract,  Jobbins 
tnrould  virtually  have  furnished  Hardy  with  funds,  in  accordance  vith 
Jthe  object  of  the  undertaking. 

It  appears  to  Mr.  Justice  Therry  and  myself,  therefore,  that  the 
instrument  in  question  cannot  reasonably  be  taken  to  mean  anything 
less,  than  an  undertaking  to  the  vendors,  whoever  they  might  be,  to  pay 
the  price  of  the  required  machinery  to  Hi^em.  And,  for  the  reasons 
assigned,  we  are  of  opinion  that  it  was  an  original  and  primary— not 
a  collateral  undertaking.  Our  learned  colleague,  it  will  be  seen,  is 
of  opinion  that  the  testator's  undertaking,  was,  to  pay  the  money  to 
Hardy,  but  that  undertaking,  his  Honor  conceives,  was  a  primary  one. 
Clearly,  indeed,  an  undertaking  of  that  kind  could  not  in  the  nature  of 
things  be  collateral 

.  We  are  all  of  opinion  that  the  count  demurred  to  sufficiently  shows 
the  cause  of  actioiL  Funds  were  to  be  furnished,  for  the  purchase  or, 
more  accurately,  the  procuring  of  the  things  desired,  when  Hardy  should 
be  suited  with  them,  and  the  purchase  should  be  notified  to  JMnns, 


V. 

Williams. 
Stephen  C.J. 
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Now,  the  plaintiffs  say,  that  they  procured  for  Hardy  the  articles  speci-  1857. 
fied,  and  that  they  have  performed  all  the  conditions,  and  all  the  things  Byrnes 
have  happened,  to  entitle  them  to  be  paid.  Those  are  the  general  and 
loose  terms  allowed  by  the  Procedure  Act.  It  may  therefore  be  taken 
to  be  asserted,  that  Hardy  in  fact  was  "  suited"  with  the  articles,  and 
that  the  purchase  was  notified  to^  Jobbins.  The  "  expenses"  alleged  in 
the  count,  it  appears  to  us,  mean  the  plaintiff's  outlay  in  procuring  the 
machinery.  Such  expenses,  therefore,  we  infer,  although  the  fact  is  not 
stated,  must  of  necessity  have  included  its  price. 

As  to  the  omission  to  allege  a  promise  of  Johbma  to  the  plaintiffs, 
and  the  objection  that  no  privity  between  him  and  them  specifically  is 
shown,  the  contract  is  in  my  opinion  sufficiently  stated.  If  the  provi- 
sions  of  the  Statute  of  Frauds  did  not  supervene,  Mr.  Justice  DickinsorCs 
opinion  would — as  I  understand  it — be  the  same  on  this  point ;  but  he 
conceives  that  the  count  under  consideration,  founded  as  it  is  upon  a 
writing,  rendered  necessary  by  that  statute,  discloses  no  contract  Mr. 
Justice  Therry  thinks  with  me,  that  the  count  is  sufficient.  The  pur- 
pose, as  already  observed,  was  general — to  any  one  who  should  supply 
the  required  article.  On  the  plaintiff^s  procuring,  and  being  ready  to 
supply  it,  however,  in  pursuance  and  on  the  faith  of  that  promise,  it 
appears  to  us  that  a  contract  with  them  specifically  was  completed,  just 
as  an  individual  who  performs  a  certain  act,  or  gives  certain  informa- 
tion, in  consequence  of  an  advertisement  offering  a  reward  for  such 
service,  becomes  in  effect  the  party  ah  initio  contracted  with,  by  him 
who  promised  that  reward.  No  other  privity  could,  possibly,  from  the 
very  nature  of  the  transaction,  exist  between  such  persons. 

This  leads  me  to  the  remaining  point  in  the  case  being  that  to  which 
the  second  argument  was  almost  exclusively  directed  ;  but  on  which,  so 
far  as  it  respects  the  fourth  section  of  the  statute,  the  judgment  now 
delivered  renders  it  unnecessary  to  express  an  opinion.  The  same  ques- 
tion however  in  effect  arises,  or  will  eventually  arise  under  the  seventeenth 
section,  for,  whether  the  testator's  contract  was  a  guarantee,  or  an 
original  contract,  the  articles  being  doubtless  far  beyond  ten  pounds  in 
amount,  a  written  promise  was  of  course  equally  necessary.  There  is, 
indeed,  no  allegation  that  the  goods  procured  were  of  that  price  or 
upwards,  and  there  is  no  plea,  setting  up  the  provisions  of  either  section 
of  the  statute.  But  as,  on  the  delivery  of  this  judgment,  the  Court 
would  certainly  be  asked  by  the  defendants,  and  we  assuredly  should 
grant  them  leave  to  plead  such  a  plea,  our  abstaining  now  from  an 
opinion  on  the  effect  of  that  defence,  we  all  think,  would  be  to  occasion 
uselessly  further  expense  and  delay. 
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1857.  Our  rule  of  Court  excludes  all  defences  which  otherwise  would  be 

Byrnes  available  under  the  Statute  of  Frauds,  unless  the  particular  proTision  be 
Wtluam  pl6*<^6<l'  Here,  however,  the  count  demurred  to  discloses  the  fact  on 
its  face,  that  there  was  no  writing  other  than  the  one  that  set  oot.  We 
should  feel  no  difficulty,  therefore,  in  giving  effect  to  any  objection  to  it, 
arising  under  the  statute,  notwithstanding  the  absence  of  a  plea  insisting 
on  the  statute.  But,  whether  the  enactment  in  the  fourth  or  the 
seventeenth  section  be  regarded,  it  appears  to  Mr.  Justice  Therry  and 
myself  that  the  writing  is  sufficient  In  other  words,  we  think  that,  if 
considered  as  a  guarantee,  the  document  is  a  good  memorandum  of  an 
agreement  within  the  former — and,  if  evidencing  a  primary  contract  of 
purchase,  that  it  is  a  good  memorandum  of  a  bargain,  within  the  latter 
enactment 

On  this  point,  as  on  the  construction  of  the  contract,  we  have  not  the 
good  fortune  to  be  unanimous,  Mr.  Justice  Dickinson  being  of  opinion 
that  the  writing  does  not  constitute  a  sufficient  memorandum  under 
either  section,  because  the  plaintiffs  are  not  named  or  specifically  referred 
to  in  the  writing.  In  that  which  follows,  therefore,  I  am  to  be  under- 
stood as  speaking  for  Mr.  Justice  Therry  and  myself  only. 

It  will  have  been  observed,  that  the  writing  is  not  stated  to  be  signed 
— as  the  statute  requires.  The  name  of  the  testator,  however,  appears 
to  be  attached  to  the  writing,  and  we  shall  assume,  for  the  purposes  d 
the  argument,  that  it  was  signed  by  him.  We  think  that  the  document, 
then,  is  a  sufficient  memorandum  of  an  agreement  or  bargain  within 
either  section.  We  will  take  it  to  have  been  decided,  in  Champion  v. 
Plummer  (23)  and  some  other  cases,  that,  where  a  contract  or  bargain 
has  to  be  shown  between  two  parties,  the  names  must  either  appear  in, 
or  be  indicated  by  the  writing.  But. such  a  rule,  if  oonstmed  to  ezclade 
the  written  undertaking  in  this  case,  would  put  an  end  to  all  similar 
undertakings  in  every  case.  It  is  impossible  to  hold  that  the  writing 
here  is  insufficient,  under  the  fourth  section,  without  deciding  one  of 
these  two  things,  either  that  a  promise,  by  advertisement,  or  otherwiw, 
to  pay  a  sum  of  money  to  persons  in  general,  or  one  of  several  un- 
specified persons,  who  should  do  a  particular  thing,  could  not  be  enforced 
by  law,  or  that  such  a  promise,  if  valid  against  the  party  making  it,  could 
not  be  efficaciously  guaranteed. 

It  will  hardly  be  disputed,  however,  that  such  a  promise  conld 
(irrespectively  of  the  statute)  be  enforced  against  the  maker,  by  any 
party  doing  the  act  desired.     The  familiar  e}cample  already  given,  of 

(23)  1  N.R.  252. 
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position.     He  who  in  a  similar  manner,  then,  promises  to  pay  money      Bybnbs 

to  any  person  not  named,  who  shall  supply  a  particular  chattel,  to  him-    ««.   ^' 

^f  or  another,  must  at  common  law  be  equally  liabla     But,  according 

to  the  doctrine  supposed,  such  an  undertaking  if  reduced  to  writing 

could  not  be  enforced  because  of  the  statute,  that  is  to  say,  because  of 

its  not  naming  or  specifically  indicating  ascertained  parties,  whom  the 

very  nature  of  the  case  rendered  it  impossible  so  to  indicate. 

We  think,  however,  that  the  statute  cannot  reasonably  be  understood 
to  have  that  operation.  In  effect,  the  party  to  whom  the  promise  relates 
is  indicated,  and  that,  we  conceive,  is  sufficient.  But,  if  such  a  promise 
be  enforcible  against  the  principal  making  it,  why  not  against  his  surety  1 
Or  can  it  be  successfully  contended,  that  the  same  identical  undertaking, 
good  against  the  one,  would  be  valueless  in  the  case  of  the  other  ?  The 
enactments  require  merely  that  the  agreement  or  bargain  (or  a  memo- 
randum or  note  of  it)  shall  be  in  writing,  signed  by  the  party  to  be 
charged.  But  neither  the  fourth  nor  the  seventeenth  section  makes  any 
alteration  in  the  effect,  or  the  nature  of  a  contract,  otherwise  valid  at 
law. 

The  case  may  be  put  thus :  A  merchant  advertises,  or  writes  to  an 
agent,  that  he  will  purchase  and  pay  a  specified  price  for  certain  mer- 
chandise, which  parties  may  sell  and  ship  to  him  before  a  certain  day. 
The  advertisement  or  letter,  although  signed,  is  no  agreement  or  contract 
— in  the  sense  contended  for  by  the  defendants — because  in  this  stage 
there  is,  and  can  be,  no  assent  or  act  on  the  other  side.  The  agent 
addressed,  or  some  other  individual,  guarantees  by  signed  memorandum 
the  payment  of  the  price.  Upon  the  faith  of  these,  a  tradesman  sells 
and  transmits  the  specified  goods,  within  the  prescribed  time,  to  the 
merchant.  We  confess  that  we  cannot  understand,  as  the  statute  has 
not  altered  the  nature  of  contracts,  and  requires  a  writing  only  from  the 
party  to  be  charged,  upon  what  principle  either  the  merchant's  under- 
taking, or  that  of  the  person  guaranteeing  it,  could  be  deemed  unen- 
forcible  by  law. 

It  is  said,  indeed,  that  in  such  cases  both  sections  alike  require  a 
memorandum  of  the  bargain ;  and  that  there  can  be  no  bargain,  which 
most  for  this  purpose  be  synonymous  with  contract^  where  there  is  no 
existing  second  party.  Now  certainly.  Champion  v,  Plummer  was  a 
decision  under  the  seventeenth  section,  and,  if  the  name  of  the  contractee 
be  necessary  there,  it  must  equally  (or  cl  fortiori)  be  necessary  in  cases 
under  the  fourth.     Such  oan  nevertheless  only  be  the  rule,  we  apprehend, 
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1857*  where  the  agreement  or  bargain  is  with  Specific  parties.  And,  even  in 
Byrnes  those  cases,  although  the  text  books  appear  not  to  have  noticed  the  dis- 
WiLLiAMs  ^i^^^^^^)  A^  indication  of  the  contractee  has  been  held  equivalent  to 
naming  him.  Then  as  to  the  necessity  for  an  existing  second  party, 
that  is  to  say,  a  party  existing  as  "  contractee,"  when  the  memorandum 
is  signed.  We  discover  no  authority  and  no  reason  for  such  a  rule ;  and 
several  of  the  cases  on  the  fourth  section,  as  we  conceive,  show  that 
there  can  be  no  such  rule.  For  guarantees  and  offers  to  guarantee  have 
been  holden  good,  where  at  the  time  there  was — and  could  be — no  second 
contracting  party.  Stadl  v.  Lill  (24)  is  a  case  of  that  kind.  It  does 
not  appear  in  those  cases  that  the  party  guaranteed  had  then  entered 
into  any  engcigement  to  supply  the  goods,  or  advance  the  moneys,  con- 
templated by  the  guarantee.  So  that,  notwithstanding  Wain  v,  WaHters 
(25),  and  the  cases  which  have  confirmed  it,  the  word  "  agreement " 
does  not  always  import  under  the  statute  that  agregatio  mentium,'whk\\ 
implies  a  then  existing  mutual  contract. 

In  Champion  v.  Plummet  (26),  there  was  a  contract  to  sell  goods  to 
some  one,  specifically ;  but  nothing  in  the  memorandum  to  indicate  the 
buyer.  So,  in  Wheeler  v.  Collier  (27),  the  name  of  the  plaintiff  not 
appearing  as  owner  in  any  portion  of  the  writing,  and  the  contract 
being  with  the  owner,  the  defect  was  held  fatal.  But,  where  the  party 
is  otherwise  indicated,  he  need  not  be  designated  by  name.  In  Jones  t, 
WiUiama  (28),  there  was  an  indemnity  promised  to  an  unnamed  brother 
of  the  party  addressed.  The  brother  was  held  entitled  to  sue,  and  the 
nature  of  the  thing,  moreover,  to  which  the  indemnity  applied,  was 
shown  by  parol.  In  Shorirede  v.  Cheek  (29),  a  guarantee  by  the 
defendant  that  a  third  person  should  pay  a  promissory  note,  not  specified, 
was  holden  to  be  good.  In  Bateman  v.  Phillip8(S0)j  a  guarantee  addressed 
to  the  plaintiff's  attorney,  not  naming,  nor  indeed  indicating,  the 
plaintiff,  was  sued  on  by  the  latter,  evidence  being  given  to  show  who 
was  indicated,  and  what  was  the  particular  debt  In  Walton  v.  Dodson 
(31),  Mr.  Justice  Gaselee  expressed  an  opinion  favouring  still  greater 
latitude.  Bainhridge  v.  Wade  (32),  Leroux  v.  Brown  (33),  and  Laytkoarp 
V,  Bryant  (34),  are  all  cases  having  the  same  tendency. 

The  parties  contracted  with,  or  intended  so  to  be,  let  it  be  conceded, 
must  be  indicated  by  the  writing.  But,  in  this  case,  referentially  to  the 
matter  in  hand,  they  are  so  indicated,  as  far  as  in  the  nature  of  things 

(24)  9  East  348.  (25)  5  East  10.  (26)  1  N.R.  252.  (27)  3  M.  &  M.  123. 
(28)  7  M.  &  W.  493.  (29)  1  A.  &  E.  57.  (30)  15  East  272.  (31)  3  C.  &  P.  162. 
(32)  16  Q.B.  89.      (33)  12  C.B.  801.      (34)  2  Bing.  N.C.  735. 
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contract  because  of  incompleteness  in  the  writing^  but  to  defeat  every      Bybnes 
such  contract^  whether  in  writing  or  not,  unquestionably  there  was  here  ^* 

W  ILIjIAMS* 

no  contract  whatever  existent^  when  the  paper  was  signed  by  Johbins, 
His  undertaking  was  specifically  with  no  one.  It  no  more  related  to 
the  plaintiffs,,  therefore,  than  to  any  other  person  who  might  procure  the 
engine.  But,  when  that  paper  was  communicated  to  them,  and  his  offer 
accepted  by  the  procuring  of  the  article,  the  contractee  was  defined,  and 
the  right  of  action,  it  appears  to  us,  became  complete. 

The. argument  before  the  Court,  it  will  be  understood,  was  addressed 
wholly  to  the  fourth  section  of  the  statute,  on  the  assumption,  that  the 
testator's  undertaking  was  that  of  a  surety.  But,  for  the  reasons 
explained,  the  validity  of  the  memorandum  has  necessarily  been  con'^ 
sidered  in  reference  also  to  the  provision  in  the  seventeenth  section — 
treating  the  testator's  undertaking  as  that  of  a  principal.  Before  Lord 
Tenterden'a  amendment,  9  Geo.  lY,  c  14,  s.  7,  there  might  have  been 
considerable  doubt  whether  the  engine  and  machinery,  being  matters  to 
be  procured  before  they  could  be  supplied,  were  '*  goods"  within  the 
statute.  The  modem  enactment,  however,  has  prevented  all  question 
on  that  head. 

The  judgment  of  the  Court  being  with  the  plaintiffs,  unanimously  on 
the  greater  number  of  the  points,  and  by  a  majority  on  the  remainder, 
the  demurrer  is  now  overruled.  Leave  is  given  to  the  defendants,  how- 
ever, in  a  view  of  ulterior  proceedings,  to  plead  the  provisions  of  the 
statute,  and  the  plaintiffs  may,  eventually,  amend  their  declaration  as 
they  may  be  advised. 

Dickinson,  J.  After  several  alterations  of  opinion,  I  much  regret 
that  I  am  constrained  to  differ  from  that  delivered  by  the  Chief  Justice. 
The  plaintiffs  in  the  second  count  have  stated  their  complaint  to  be  that 
neither  Hardy  nor  JobbinSy  nor  the  defendants  as  executors,  have  paid 
them  the  expenses  of  procuring  the  steam-engine.  I  am  of  opinion  that 
there  is  no  promise  disclosed  in  that  count,  co-extensive  with  the  sup- 
posed breach. 

Jobbins  gave  the  writing  to  Hardy  in  order  that  he  might  give  it  to 
the  plaintiffs.  When  the  latter,  therefore,  agreed  with  Hardy  on  the 
basis  of  it,  and  told  Jobbins  that  they  had  so  acted,  a  contract  immedi- 
ately aerose  between  Jobbins  and  the  plaintiffs  in  the  terms  of  the  written 
instrument.  That  contract  was,  in  my  opinion,  that  if  the  plaintiffs 
would  sell  to  Hardy  a  specific  steam-engine,  selected  by-  the  latter, 
Jobhins  would  furnish  Hardy  with  money  to  pay  for  it.     That  was 
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1857.        really  the  oontract,  and  no  other.     It  was  not  I  conceive  a  coatract 
Bybkxs      ^^  argued  by  Mr.  Wise^  that  Jobbine  should  pay  the  plctirUiffs  tbe  Taloe 
V-  of  that  steam-engine,  so  that  Jolbin»  and  not  Hardy  should  be  primarily 

liable  to  the  plaintiffs ;  neither  was  it,  as  suggested  by  Mr.  Mariin^  a 
contract  that  Hardy  should  be  liable  to  the  plaintiffs  in  the  first  instance^ 
and  that  Johhins  would  pay  the  plaintiflb  it  Hardy  did  not.  It  was 
simply,  as  I  think,  the  contract  I  have  mentioned.  That  contract 
seems  the  natural  construction  of  the  written  instrument,  and  we 
cannot  import  into  the  declaration  any  understanding,  however  probabk, 
that  we  may  conceive  existed  between  JobhiM  and  the  plaintiffs.  We 
may  certainly  imagine  that  they  would  not  be  likely  to  furnish  Ready 
with  a  steam-engine,  on  the  expectation  that  he  would  pay  for  it 
with  the  money  Jobbina  should  furnish  it  with,  and  we  might  also 
fairly  think  that  Jobbins  would  not  have  expected  that  they  woald 
supply  Hardy  on  such  an  expectation.  It  may  be  that,  under  such 
circumstances  as  those  stated  in  the  declaration,  a  jury  would  conclude 
that  there  was  such  a  contract  as  that  asserted  by  Mr.  Wise,  or  such  aa 
engagement  as  that  contended  for  by  Mr.  Martin.  But,  either  way,  the 
breach  of  contract  set  forth  in  the  second  count  is  co-extensive,  not  with 
the  contract  alleged  in  it,  but  only  with  an  engagement  of.  which  some 
evidence  is  set  out  in  that  count. 

If  the  written  paper  was  a  bad  security  for  the  plaintiffs,  they  might 
have  declined  to  treat  with  Hardy  on  the  basis  of  it.  But  I  am  not 
prepared  to  say  that  the  writing  was  altogether  an  unsafe  basis  for  the 
plaintiffs  to  act  upon.  For  by  its  terms  Jobbins  was  to  famish  tbe 
money,  not  when  a  steam-engine  should  be  delivered,  but  when  it  was 
purchased.  Upon  the  purchase  being  notified  to  Jobbins,  he  was  to 
furnish  Hardy  with  the  money  ;  and,  by  the  contract,  the  plaintifib  had 
a  right  to  exercise  their  lien  over  the  steam-engine  till  Hardy  paid  tfaem. 
I,  therefore,  conclude  to  give  to  the  instrument  what  appears  to  me  to 
be  its  natural  construction,  and  consequently  think  that  the  only  breach 
of  contract  which  the  plaintififa  could  sue  on  was,  not  the  non-payment 
of  the  money  to  the  plaintiffs,  but  that  neither  Jobbins  nor  his  execatois 
furnished  Hardy  with  funds  to  pay  them.  Upon  this  ground  I  am  of 
opinion  that  the  second  count  of  this  declaration  is  defective  in 
substance. 

As,  however,  the  view  now  taken  of  this  matter  was  only  slightly,  if 
at  all  mentioned  in  the  argument^  I  will  ex  abundanti  consider  the  case 
as  it  was  presented  to  us.  Let  us  assume,  that  by  the  written  instru- 
ment Jobbins  engaged,  in  some  event,  to  pay  the  plaintiffs  the  value  of 
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that  there  was  a  direct — and  not  a  collateral  engagement  by  JohhinB^  at      Btbnxs 
all  events,  to  pay  the  plaintiffs — and  not  on  Hardy's  de&ult  only.  ^' 

On  this  view  it  will  be  observed,  that  it  is  not  stated  in  the  second  Dickvnaon  J 
count  that  the  price  of  the  steam-engine  was  to  be  £10  or  upwards ;  and 
therefore,  upon  this  demurrer,  the  defendants  can&ot  say  that  the  con. 
tract  shall  not  be  allowed  to  be  good,  because  there  is  no  note  in  writing 
of  the  bargain.  But,  as  we  could  with  no  propriety  refuse  to  permit  the 
defendants  to  plead  (under  the  special  rule  of  this  Court)  the  17th  sec- 
tion of  the  Statute  of  Frauds,  the  count  ought  now  to  be  considered  as 
if  svch  a  plea  had  been  set  up  as  a  defence ;  and  then,  as  a  defendant 
Diay  both  plead  and  demur  to  the  same  part  of  the  declaration,  the  plea 
may  be  added  to  the  record  before  tlie  judgment  is  formally  entered  on 
it.  The  question,  therefore,  will  be  virtually  the  same,  whether  we 
consider  the  promise  of  Jdbhins  to  have  been  collateral  upon  ffardy'a 
default,  under  the  4th  section,  or  a  direct  engagement  with  the  plaintiffs 
under  the  17th  section  of  the  statute.  And  the  question  is  simply  this, 
whether  there  can  be  a  written  note  of  the  agreement  under  the  4th 
section,  or  of  the  bargain  under  the  17th  section,  unless  both  the  parties 
are  named  or  indicated  by  the  writing. 

Of  the  cases  cited,  only  one  seems  to  me  directly  in  point  with  that 
before  us.  In  WaJton  v,  Dodson  (35),  Mr.  Justice  Gaselee  is  reported  to 
have  decided,  that  a  written  guarantee  addressed  to  no  particular  person 
would  enure  to  the  benefit  of  any  body  who  acted  in  pursuance  of  it.  It 
was,  however,  a  decision  at  nisi  prius,  and  there  seems  to  have  been  no 
argument  upon  the  point.  On  the  other  hand,  the  judgment  of  the 
Common  Fleas,  as  delivered  by  Mansfield^  C.  J.,  in  Champion  v.  Plum" 
mer  (36)  the  language  of  Tindaly  0.  J.,  at  the  beginning  of  his  judgment 
in  Laythoarp  v.  Bryant  (37),  and  the  words  of  Mr.  Smith  in  his  work 
on  Mercantile  Law,  ed.  5,  p.  476,  are,  to  my  mind,  most  convincing 
on  this  question.  Mr.  Smith,  commenting  on  the  17th  section,  says  : — 
"  The  word  bargain,  used  in  the  section,  does  not  render  so  .strict 
a  statement  of  the  transaction  necessary,  as  the  word  agreement  used  in 
the  fourth,  of  matters  within  that  section.  But  the  note  must  express 
the  names  of  both  the  contracting  jHxrties" 

The  last-mentioned  dicta  appear  to  my  mind  more  consistent  with 
reason,  than  the  Nisi  Prius  decision  of  Mr.  Justice  Gaselee.  As  it  is  clear 
that  there  can  be  no  transaction  without  parties  to  it,  no  transaction 

(36)  3  C.  &  P.,  162.  (36)  1  N.R.,  252.  (37)  2  Bing.  N.C.,  735. 
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1857.  can  be  described  without  specifying  the  agents.  Murder  is  defined  to 
Byrnes  ^  ^^®  killing  of  one  person  by  another  with  malice  aforethought 
Sheep-stealing  is  said  to  be,  when  a  man  takes  another's  sheep  with 
intent  to  acquire  the  ownership  of  it,  and  every  ordinary  legal  definition 
shows,  that  no  action  can  be  described  unless  an  agent  as  specified. 
How  then  can  there  be  a  bargaining,  or  an  agreement,  without  t%DO 
bargaining  or  agreeing  parties  ?  And  if  no  bargain  or  agreement  can 
exist  without  such  parties,  how  can  there  be  a  note  in  writing  of  such 
transactions,  unless  both  the  parties  are  specified  in  the  document  1 

As  therefore  we  have  three  weighty  dictOy  against  one  decision  at 
Nisi  Prius,  as  those  dicta  seem  to  me  more  reasonable  than  the  decision, 
and  as  no  one  of  the  other  cases  seems  to  me  distinctly  in  point,  I  am 
of  opinion,  on  the  authority  of  the  c^icto,  that  the  contract  set  out  in 
the  second  count  of  declaration  was  not  sufi&ciently  in  writing,  either 
under  the  4th  or  17  th  section  of  the  statute. 

Demurrer  overruled. 
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HARGRAVES  v.  HARRISON  and  another.  (I)  1858. 

Cross  cLotions  in  different  courts. 


March  1. 


Stephen  C.J 
Dickinson  J« 
The  Justices  have  jurisdiction  in  a  suit,  notwithstanding  the  commencement  of  ^nd 

a  cross  action  by  the  defendant  in  the  Supreme  Court,  in  regard  to  the  same      ^^^'^  J» 

subject-matter. 

This  was  an  application  for  a  mandamus  to  compel  certain  Justices  to 
reopen  and  bear  a  suit,  which  they  had  dismissed  on  the  ground  that  an 
action  had  been  commenced  in  the  Supreme  Court  in  reference  to  the 
same  subject-matter.  In  that  action,  however,  the  then  defendant  was 
plaintiff. 

Wise  moved  to  make  the  rule  absolute. 

.    Isaacs  showed  cause. 

The  Court  made  the  rule  absolute.  The  suit  before  the  Supreme 
Court  was  not  to  be  regarded  as  identical  with  the  suit  before  the  Court 
below,  but  as  a  cross-action  between  the  same  parties.  Consequently 
the  Court  below  had  jurisdiction,  and  was  bound  to  exercise  it. 

Evle  absohUe, 
(1)  Tlie  Sydney  Morning  Herald^  Maroh  2,  1858. 
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1858.  SIMMONS  V.  TAYLOR  (1) 

CosU-^Z  Geo,  III,  c.  46,  aec,  3. 
Stephen  C.  J. 

DicJdi^  J.  ^^  statute,  43  Geo,  HI,  c.  46,  see.  3,  is  not  in  force  in  the  Colony. 

TherryJ, 

This  was  an  application  by  rule  nm,  under  the  provisions  of  43  Gea 
III,  c.  46,  s.  3,  for  an  order  that  plaintiff  should  pay  defendant  his 
oosts.  The  plaintiff  here  had  caused  the  defendant  to  be  arrested  and 
held  to  bail  for  between  £400  and  X500,  but  had  obtained  a  yerdict  for 
leas  than  half  that  amount 

laaaca^  in  support  of  the  rule. 

Wise  showed  cause.  Ricketi  v,  Ifoble  (2)  showed  that  the  statute  was 
only  applicable  to  actions  which  were  commenced  by  writ  of  ectpias, 
and  consequently  it  could  not  be  in  force  here. 

The  Court,  upon  the  authority  of  the  case  cited,  discharged  the  rule. 

Order  (Accordingly. 

(1)  The  Sythiey  J^witing  Herald,  March  2,  1868 ;  and  11  S.C.R.  68,  note.    Cited 

11  S.C.R.  68.  (2)  3  Exch.  Rep.  521. 
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[In  Equity.]  iqss. 


COCKCROFT  AND  0THBB8  V.  HANCY  and  another.  (1>  n^'**,?" 

Crovni  GrarU'-RigJU  of  promisee  and  occupatU  of  Crown  land^Clcunu  to  grants —  Stephen  C.J. 

4  WULIVy  No.  9;  5   WilL  Ko.  21— C7otir«  of  ClaigM^FinalUy  of  Comnua-  DicldnsonJ. 
sioners*  decision — Exceptions  in  grant — Notice  to  purclioser — Costs,  mx*^^ 


TherryJ. 


Certain  Crown  land  was,  in  1796,  in  the  poasession  of  P.,  from  whom  by 
auccosaive  transfers  it  came  in  1825  to  T.,  who  died  in  1827  leaving  a  widow  and 
two  children.  The  widow,  claiming  as  administratrix,  sold  to  H.,  one  of  the 
defendants,  and  there  was  eyidence  to  show  that  he  knew  the  deceased  had 
children. 

Subsequently,  a  proclamation  having  been  issued  by  the  Grovemor,  promising 
grants  to  persons  who  had  been  in  occupation  of  lands  in  Sydney  in  the  year  1823, 
or  to  their  representatives,  H.  applied  to  the  Court  of  Claims  for  a  grant  of  the 
said  land,  and  a  grant  was  made  to  him  in  1836.  The  other  defendant  was  a 
mortgagee  of  H.,  and  the  plaintiffs  the  daughter  of  T.,  claiming  that  EL  was  a 
trustee  for  them,  and  should  be  decreed  to  execute  a  conveyance. 

HM  (by  the  Primary  Judge,  Mitford,  J,),  the  issue  of  the  grant  was  not 
conclusive  of  the  rights  of  the  parties,  and  the  defendants  being  affected  with 
notice  were  trustees.  The  plaintiffs  Juzd  an  interest  giving  them  a  locus  standi^ 
The  Court  being  bound  by  Spenser  v.  Gray  {ante  p.  477,  vol.  1). 

Where  one  attorney  acts  for  both  mortgagor  and  mortgagee,  the  latter  is 
affected  with  notice  of  any  facts  known  to  the  attorney. 

ffeld  (on  appeal,  by  the  Full  C]k>urt,  reversing  the  decree  below),  the  plaintiffis, 
as  representatives  of  a  promisee  of  Crown  land,  and  also  as  representatives  of  a 
mere  occupant,  had  no  title  or  interest,  known  to  and  cognizable  by  Courts  either 
of  law  or  of  Equity.  {Spenser  v.  G^ray  distinguished.)  The  plaintiffs,  therefore,  had 
no  locus  stajidij  notwithstanding  H.'s  fraud  in  obtaining  the  grant. 

The  Statute,  4  Will.  IV,  No.  9,  clearly  intended  that  the  Commissioners* 
decision  should  be  authoritative,  and,  if  adopted  by  the  Crown,  final ;  4  Will.  IV, 
No.  9,  and  6  Will.  IV,  No.  21,  distinguished. 

The  legal  rights  and  interests  of  the  plaintiffis  were  not  altered  by  Governor 
Darling's  proclamation. 

The  proviso  in  the  grant  in  these  words,  "  Provided  alao»  that  the  lawful  right 
of  all  parties,  other  than  the  grantee  hereof,  in  the  land  hereby  granted,  shall 
enure  and  be  held  harmless — anything  herein  to  the  contrary  notwithstanding, '* 
following  a  similar  proviso  in  the  proclamation,  would  probably  not  be  sustained, 
but  at  any  rate  could  only  apply  to  parties  having  a  lawful  right  to  the  land. 

Walker  v,  Webb  (2),  Spenser  v.  Oray  (3),  Macintosh  v.  Macintosh  (4),  Terry  t;. 
Wilson  (5),  Freake  v.  Holt  (6),  Clarke  v,  Terry  (7),  considered. 

Decree  below  reversed,  without  costs  to  H.,  with  costs  to  other  defendant,  who 
was  held  not  affected  with  notice  ;  no  costs  of  appeaL 

(1)  The  Sydney  Morning  Herald,  April  7,  Sept.  7  and  8,  Dec.  3,  1858,  and  Jan. 
3.  1859 ;  also  judgment  on  appeal  9  S.aR.  App.  1.  Cited  9  S.C.B.  217 ;  9  S.C.R. 
Eq.  127  ;  10  S.C.R.  Eq.  68,  81,  89  ;  12  N.S.W.L.R.  Eq.  162.  (2)  Ante,  p.  253, 
vol.  1.  (3)  Ante,  p.  477,  vol.  1.  (4)  May,  1848.  (5)  AnU,  p.  522,  vol.  1. 
(6)  The  Sydney  Morning  Herald,  Aug.  9  and  30,  1851.        (7)  AnU,  p.  753,  voL  K 
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1858.        The  facts  in  thb  case  appear  in  the  reserved  judgment  of  the  Conrty 
Ck>cKCROFT   delivered  April  6th,  by— 

V, 

^^^^*  MiLPORD,  P.J.,  in  Eq.     This  case  was  argued  before  me  on  the  26th 

and  27th  of  last  month  by  Mr.  Gary  and  Mr.  William  Gary  for  the 
plaintiffs,  and  Mr.  Murray  and  Mr.  Gordon  for  the  defendants. 

The  facts  of  the  case  are  these  :  In  the  year  1822  a  person  named 
Ball  had  possession  of  a  piece  of  land  in  Clarence-street^  Sydney,  with 
an  old  house  on  it  He  had  entered  into  possession  by  means  of  several 
assurances  not  necessary  to  be  particularised,  but  there  is  no  evidence 
of  any  grant  from  the  Grown  or  any  promise  of  a  grant.  In  1825  Bail 
sold  this  piece  of  land  to  one  Turner^  and  it  was  conveyed  to  him  bj 
deed,  dated  the  10th  of  August  in  that  year.  Turner  occupied  the 
premises,  and  died  in  1827,  leaving  a  widow,  Margaret  (now  Margarei 
Fitzpatrick\  and  an  infant  daughter,  the  plaintiff^  Jane  Ann  Turner^ 
an  infant,  now  Jane  Ann  Cobcro/t,  Eliza  Turner^  the  plaintifT,  now 
Eliza  McDonough,  another  daughter,  was  born  a  few  months  after 
Turner's  death.  In  1829  the  widow  sold  the  premises  to  the  defendant 
nancy y  and  a  conveyance  was  made  to  him  dated  the  19th  of  January 
in  that  year.  In  June,  1829,  the  proclamation  was  issued  by  which 
the  Government  declared  that  grants  should  be  given  to  persons  who 
had  been  in  the  occupation  of  lands  in  Sydney  in  the  year  1823  or 
their  representatives. 

On  the  1st  of  May,  1834,  the  defendant  Hancy  applied  to  the  Court 
of  Claims  for  a  grant  of  this  piece  of  land,  and  about  the  same  time  for 
a  small  additional  piece  adjoining  to  it,  which  he  had  purchased  from 
one  Fielder. 

The  Commissioners  reported  in  his  favour,  and  a  grant  of  these  two 
pieces  of  land  issued  on  the  2nd  of  December,  1836,  to  Hancy ^  who 
afterwards  by  deed  dated  the  15th  of  May,  1849,  mortgaged  all  the 
premises  to  the  defendant  Nighiingalei  to  secure  £250  and  interest,  with 
the  usual  power  of  sale.  Nightingale  afterwards  put  the  premises  up  for 
sale  under  the  power,  when  they  were  bought  by  lUidge  for  Nightingale, 

Before  considering  the  facts  of  the  case  I  will  state  what  in  my 
opinion  was  the  position  of  a  person  having  possession  of  Crown  land  in 
Sydney  before  1823,  without  any  grant  or  promise  of  a  grant,  for  that 
goes  a  great  way  towards  the  determination  of  this  case. 

There  is  no  doubt  but  that  as  between  the  occupier  of  such  land  and 
the  Crown,  the  occupier  had  no  right  or  estate  whatever,  he  was  an 
intruder,  and  liable  to  account  to  the  Crown  as  if  he  were  a  bailiff,  Co, 
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Liu.  576,  Sir  Moil  Finch's  case  (8);  Taylor  v.  Horde  (9),  judgment  of         1858> 
Lord  Mansfield.     The  diificulty  lies  in  this,   whether,  as  between  the    Cockcroft 
occupier  and  the  rest  of  the  world  the  occupier  has  any  estate,  or  has      Hanct 
merely  the  possession  not  transmissible  to  any  person.     If  he  has  any  «^  p  t 

estate  it  must  be  a  fee-simple,  for  he  is  in  by  wrong,  which  necessarily 
creates  a  fee,  it  cannot  give  any  partial  interest.  It  certainly  would 
have  been  my  opinion,  but  for  the  case  of  Spencer  v.  Gray  (10)  decided 
in  this  Court  on  the  22nd  of  September,  1848,  that  the  occupier  of  these 
lands  had  no  estate  whatever,  and  no  interest  that  could  be  transmitted. 
I  do  not  see  how  a  person  can  Iiave  an  estate  as  against  the  world  and 
no  estate  as  against  the  Crown.  A  man  cannot  have  a  coat  in  reference 
to  one  person  and  no  coat  in  reference  to  another.  Lord  Mansfield  says 
in  Taylor  v.  Uorde^  "  Nobody  can  disseize  the  King,  neither  can  any  one 
be  disseized  to  the  use  of  the  King.  The  King  may  be  wrongly  dispos- 
sessed, but  the  intruder's  injurious  possession  is  sine  aliquo  vestimento, 
and  called  intrusion."  The  occupier  no  doubt  had  a  possession  from 
which  no  person  but  the  Crown  could  put  him  out,  but  he  had  no 
estate ;  the  estate  remained  in  the  Crown.  On  his  death,  or  on  a  transfer 
of  his  possession,  or  rather  attempted  transfer,  as  it  seems  to  me,  no 
right  passed  to  any  one,  the  next  occupier,  whoever  he  might  be,  would 
then  have  a  right  to  retain  the  possession  against  everybody  but  the 
Crown.  Such  is  the  view,  putting  authority  out  of  the  question,  that  I 
should  take  of  the  case,  but  I  find  the  matter  settled  in  a  different  way 
by  the  case  of  Spencer  v.  Gray  (11)  decided  subsequently  to  Walker  v. 
Webb  (12),  and  Mcintosh  v.  Mcintosh  (13),  cases  relating  to  similar 
points,  which  I  conceive  T  am  bound  to  follow.  The  Judge  there  says, 
speaking  of  a  right  by  occupancy,  that  an  informal  assignment  passed 
the  fee,  which  it  could  not  do,  unless  the  occupier  had  an  estate  to  pass, 
and  indeed  the  whole  case  arises,  or  at  least  is  argued  by  the  Judge, 
upon  a  dealing  with  the  occupancy  of  a  person  named  Spencer^  as  if  he 
had  an  estate  in  land. 

I  found  the  whole  of  ray  reasoning  in  this  case  then  on  that  decision, 
which  takes  for  granted  that  an  occupier  of  Crown  lands  before  the 
grant  had  an  estate  in  fee,  as  against  all  the  world  but  the  Crown.  But 
for  that  case  I  should  have  been  of  opinion  that  the  plaintiffs  {Turner's 
daughters)  had  no  locvs  standi  here,  that  they  never  took  any  right  from 
their  father,  and  could  not  institute  a  suit  with  reference  to  an  alleged 
right  which  they  never  had. 

(8)  2Xeonard  143.       (9)  1  Burr.  60.       (10)  Ante,  ^.'4ni,  voL  1.       (11)  Ibid. 

(12)  Ante,  p.  253,  vol.  1.        (13)  May,  1848. 

Q 
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1858.  This  then,  was  BcdVs  position  in  1822,  and  that  of  the  persons  claiming 
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GocKOBOVT    under  him,  at  least  up  to  the  issaing  of  the  proclamation  of  June,  1829 ; 
_^  and  I  do  not  think  that  proclamation  altered  their  position,  except  as 

creating  a  sort  of  good-will,  or  expectation,  likely  to  be  exercised  in 
favour  of  the  occupiers  of  land  in  Sydney  in  1823.  It  did  not  amount 
to  a  declaration  of  trust,  for  it  does  not  at  all  take  the  form,  and  it 
cannot  be  looked  upon  as  a  binding  promise,  for  it  lacks  a  consideration. 
In  this  respect  a  promise  from  the  Crown  to  an  indiyidaal  of  a  piece  of 
land  is  similar. 

The  proclamation,  therefore,  left  the  rights  of  the  parties  as  they  were 
before.  In  1825,  Ball  being  seized  in  fee,  conveyed  to  7}wi^ner^  and  he 
being  so  seized,  died,  leaving  Margaret^  now  Margaret  FUzpcUrick,  his 
widow,  entitled  to  dower,  and  the  plaintiffs  Jane  Ann  Cohcrqft  and  EUza 
McDonoughj  his  coheiresses,  entitled  to  the  fee,  subject,  to  this  right  to 
dower.  She  was  entitled  to  dower  for  the  estate  of  Turner  was  a  legal 
estate,  if  anything,  by  virtue  of  his  wrongful  possession. 

The  widow,  then,  having  only  this  partial  interest  or  right  by  inden- 
ture,  dated  the  19th  January,  1829,  and  made  between  herself  of  the 
one  part,  and  the  defendant  Eancy  of  the  other,  in  consideration  of 
JC102  3s.  6d.,  granted,  bargained,  sold,  and  assigned  X^Hancy^  his  heirs, 
executors,  administrators,  or  assigns,  all  her  right,  title,  claim,  or  interest 
of,  into,  or  in  any  way  belonging  to  that  house,  &c.,  describing  the 
premises.  To  hold  the  said  house  and  allotment  of  ground  situated  as 
aforesaid,  not  all  the  premises  conveyed  to  the  said  Hancy,  his  heirs, 
executors,  and  assigns  for  ever. 

Upon  this  transaction  the  first  argument  between  the  parties  arises. 
The  plaintiffs  say  that  Uancy  purchased,  with  notice  of  the  claims  of 
the  coheiresses,  and  that  he  is  bound  to  make  those  claims  good,  eithw 
as  a  person  having  a  partial  interest  in  the  estate,  obtaining  the  remainder 
of  the  interest,  t.6.,  the  grant  from  the  Crown,  which  he  ought  to  hold 
for  the  other  persons  rightfully  entitled  to  it,  or  as  purchasing  the  fee 
with  notice  of  their  equitable  rights.  He  says,  in  answer,  that  he  was 
a  purchaser  without  notice  for  a  valuable  consideration,  or  having  notice, 
the  coheiresses  had  no  equitable  right  of  which  he  was  bound  to  take 
notice. 

The  coheiresses  had  no  right  whatever  at  this  time  as  against  the 
Crown,  but  as  between  them  and  the  rest  of  the  world,  they  had  a  fee- 
simple,  subject  to  the  right  to  dower  in  their  mother.  This,  however, 
was  only  a  right  to  dower ;  it  had  never  been  assigned  to  her.  The 
mother  was  in  possession,  therefore,  altogether  by  wrong,  but  she  had 
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a  title  to  dower,  deriving  title  to  it  tinder  the  same  owner  of  the  fee  as        19SS. 

the  coheiresses.     If  she,  therefore,  had  obtained  the  grant,  she  would    OocKOEorr 

have  held  it  as  well  for  the  benefit  of  herself  as  of  her  daughters.     Then      ha^ct 

how  does  Uancv  stand  ?    The  widow  sells  and  conveys  all  her  interest      .^ 

M.VJQTO1  Jt  .J* 

in  the  premises  to  him,  to  hold  the  premises  themselves  to  him  and  his 
heirs.  Now,  as  she  had  a  lawful  interest  in  them,  namely,  her  right  to 
dower,  the  deed  must  be  taken  to  convey  no  more  than  that,  and  the 
habendum  could  not  enlarge  the  parcels  as  described  in  the  operative 
part  of  the  deed.  Hancy^  however,  takes  possession  of  the  whole  of  the 
premises,  though  he  had  no  right  to  take  possession  of  any  part,  dower 
not  having  been  assigned.  He  is  thus,  by  wrong,  seized  in  fee  of  the 
whole  of  them,  and  yet  has  a  right  to  have  dower  assigned  for  his 
benefit  He  has,  therefore,  a  lawful  interest  under  the  same  title  as 
the  coheiresses,  viz.,  the  right  to  dower  out  of  their  inheritance,  both 
taking  from  Turner,  though  his  actual  possession  was  wrongful. 
Having  such  a  right,  any  benefit  which  he  may  obtain  by  reason  of  his 
having  it,  as  for  instance  a  grant  of  the  land,  shall  be  held  by  him  for 
the  benefit  of  himself  and  the  coheiressea  See  Neshett  v,  Tredennech 
^14) ;  Pickering  v.  Vowlea  (15).  I  have  felt  some  difficulty  arising  from 
the  cases  of  Norria  v,  Le  Neve  (16);  Randall  v,  Russell  (17);  and 
Hardman  v,  Johnson  (18).  They  none  of  them  however  resemble  the 
present.  The  first  depended  upon  this,  that  the  intention  of  the 
testator  in  making  the  bequest  of  a  term  of  years,  of  which  the  purchaser 
was  a  trustee,  and  obtained  the  reversion,  did  not  extend  beyond  the 
teim.  The  second  was  decided  because  the  owner  of  the  reversion  had 
assigned  after  the  lease  had  been  granted,  and  the  tenant  for  life  had 
purchased  after  the  assignment.  As  if  in  our  case  the  Crown  had  made 
«t  grant  to  a  stranger  and  Hancy  had  purchased  from  him.  The  reasons 
for  the  decision  in  the  third  case  are  not  given,  but  it  seems  similar  to 
the  first  All  these  were  cases  of  bequests  of  terms  for  years ;  the 
present  does  not  arise  from  any  bequest  or  under  any  will  or  settlement, 
but  from  the  position  of  the  parties.  A  person  having  obtained  a  partial 
interest  in  the  estate,  by  means  of  that,  acquires  a  benefit  incidental  to 
the  whole  estate,  his  interest  being  derived  from  the  same  seisin  and 
part  of  the  same  fee  as  that  in  which  the  persons  entitled  to  the  estate, 
subject  to  his  interest,  have  the  reversion.  The  Crown  is  just  in  the 
position  of  a  college  or  other  corporate  body,  from  whom  a  person 
having  a  lease  may  reasonably  expect  a  renewal,  and  whether  from  the 
circumstances  of  the  particular  case,  which  may  be  under  consideration, 

(14)  1  BaU.  &  B.  46.        (15)  1  Bro.  C.  C.  198.        (16)  3  Atk.  38. 
(17)  3  Mer.  197.        (18)  Ibid,,  352. 
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1858.         the  position  of  the  party  having  a  partial  interest  leads  to  the  expecta- 


CocEGROFi   ^^^^  0^  ^^^  grant  of  the  fee  or  of  a  new  lease,  is,  as  it  appears  to  me, 
^  ^'  immaterial     The  cases  similar  to  the  present  may  be  divided  into  two 


Mil/ord  P.J. 


classes  :  in  the  one  relief  is  granted  on  account  of  the  fiduciary  position 
of  the  party  obtaining  the  benefit ;  in  the  other,  on  account  of  his 
having  a  partial  interest,  which  gives  him  an  advantage,  which  he  has 
no  right  to  use  to  the  injury  of  persons  claiming  under  the  same  title. 
The  present  comes  under  the  second  class  of  casea 

But  Hcmcy  says  I  am  a  purchaser  for  a  valuable  consideration  without 
notice,  and  having  the  legal  estate,  nobody  can  displace  me.  Ko  doubt 
it  would  be  a  good  defence  if  it  were  proved,  or,  indeed,  if  in  this  case 
the  plaintiffs  had  failed  to  prove  that  he,  Hancyy  was  a  purchaser  with 
notice.  It  rests,  then,  with  the  plaintiffs  to  prove  notice,  of  a  state  of 
circumstances  haviog  in  equity  the  same  effect.  Hancy  himself  broadly 
denies  notice,  and  all  the  facts  which  are  alleged  as  showing  notice, 
except  as  I  shall  presently  mention.  The  facts  are  affirmed  with  perfect 
confidence  by  the  witness,  Mrs.  Fitzpatrick,  formerly  TumeVy  perhaps 
not  a  disinterested  witness,  but  not  so  interested  as  Hancy  himself.  Let 
one  be  weighed  against  the  other,  there  are  still  circumstances  proved 
that  incline,  it  appears  to  me,  the  balance  against  Hancy,  It  is,  doubtless, 
not  only  necessary  for  the  plaintiffs  to  show  that  the  coheiresses  were 
daughters  of  Turner,  and  that  Hancy  knew  it,  but  also  to  show  his 
knowledge  of  the  estate  having  belonged  to  Turner,  or  of  circumstances 
which  would  oblige  him  (Hancy)  to  make  enquiries,  and  further  to  show 
that  such  enquiries,  if  made,  would  have  led  to  the  knowledge  of  the 
estate  having  been  Turner%  and  of  the  descent  of  it  on  his  daughters. 

It  seems  to  me  that  the  very  form  of  the  deed  of  conveyance  from  the 
widow  to  Hancy  was  enough  to  put  him  upon  enquiry  as  to  what  he  was 
buying,  and  the  title  to  it.  It  is  not  a  conveyance  of  the  fee  out  and 
out,  but  a  conveyance  of  all  Mrs.  Turner's  interest  in  the  land.  There 
are  no  covenants  for  title.  If  the  knowledge  that  there  are  leases  or 
charges  in  existence  puts  a  purchaser  upon  enquiry  as  to  what  they  are, 
the  knowledge  that  there  are  outstanding  claims  generally,  also  puts  a 
purchaser  to  the  enquiry  of  what  they  are,  and  the  conveyance  of  all  a 
person^s  interest  implies  that  there  are,  or  may  be,  other  persons  who 
have  some  interest.  Again,  Hancy,  at  the  time  of  the  execution  of  this 
conveyance,  has  the  deeds  handed  over  to  him.  He  knew  then  in  all 
probability  before  he  paid  the  purchase  money  that  there  were  deeds, 
for  we  can  hardly  suppose  that  they  were  hidden  till  the  money  was 
paid,  and  then  taken  out  of  Mrs.  Turner^e  pocket.     Indeed,  we  can 
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the  production  of  some  muniments  of  title,  unless  he  should  wish  to  avoid    Ck)OEOKOFT 

notice  of  some  fact  which  they  would  discover;  and  this  in  equity  would      hanct 

be  equivalent  to  notice  of  that  fact.     Again,  Hancy  himself  says  that 

when  negotiating  about  the  purchase  of  this  property  Mrs.  Fitzpatrick 

told  him  that  her  husband  left  a  will.     Whether  this  be  true  or  false  I 

know  not  (but  it  mast  be  taken  to  be  true  as  against  Hancy,  who  affirms 

it) ;  he  therefore  was  bound  to  enquire  for  the  will,  and  the  state  of  the 

title,  and  not  to  rest  satisfied  with  the  statement  that  it  had  been 

destroyed  after  Turner^ a  death.     If  Hancy  had  required  evidence  of  the 

will  he  would  have  found  that  there  was  none,  and  that  the  land  had 

not  vested  in  the  widow,  which  would  again  have  shown  in  whom  it  had 

vested.     Again,  Hancy  B&ys  that  a  conversation  about  the  will  took 

place  at  Mr.  Allen^Sy  and  that  he  said  letters  of  administration  must  be 

taken  out  to  Mr.  Turner.     All  this,  to  my  mind,  shows  that  Hancy 

either  had  actual  notice  that  Turner  had  had  been  possessed  to  the 

estate,  and  that  it  had  descended  on  his  daughters,  or  shows,  at  least, 

that  he  had  representations  made  to  him,  which  ought  to  have  set  him 

on  enquiry. 

Taking  another  view  of  this  defence,  how  can  Hancy  say  he  was  a 
purchaser  for  valuable  consideration  of  the  fee,  when  the  deed  by  which 
he  claims  only  passes  what  Mrs.  Turner  had,  viz.,  her  right  to  dower. 

On  this  part  of  the  case  then  I  am  of  opinion  that  Hancy  was  affected 
with  actual  or  constructive  notice  of  the  claim  of  the  coheiresses,  and 
that  his  defence  on  that  point  fails.  Then  having  notice,  and  getting 
the  grant  more  especially  when  obtained  under  the  circumstances  I 
shall  refer  to,  he  must  hold  it  for  himself  and  the  other  persons  entitled 
to  the  estate  which  descended  on  Tur7ier'8  death. 

The  memorial  of  Hancy  to  induce  the  grant,  states  that  he  (Hancy) 
had  purchased  from  the  widow  and  administratrix  of  Turner,  which  was 
false.  The  evidence  before  the  Commissioners  was  that  Turner  pur- 
chased from  Ball  and  sold  to  Hancy,  leaving  out  his  (Turner's)  death 
and  the  sale  by  the  widow.  The  Commissioners  in  their  report  state 
that  Turner  died  without  issue,  and  that  the  widow  sold  to  Hancy, 
saying  nothing  to  show  how  the  widow  became  entitled.  All  this  does 
not  leave  a  favourable  impression  on  the  mind,  though  it  is  not  very 
material,  because  the  question  is  whether,  at  the  time  of  the  purchase, 
Hancy  had  notice,  not  whether  he  had  at  time  the  grant  was  obtained. 

Then  the  next  question  is  whether  the  defendant,  Nightingale,  can 
insist  on  being  a  purchaser  for  valuable  consideration  without  notice. 
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1868.  It  appears  that  Mr.  ffayward  was  an  attorney  for  both  Mr.  Nigldin^ 

CocicoBOFT   ^'^^  Hancy  when  the  mortgage  for  £250  was  made,  and  therefore  what- 

V*  eyer  knowledge  he  had  as  agent  and  attorney  for  Baney  must  be  taken 

Mif  <z  p  T  ^  have  been  commanicated  to  Nightingale.     Moreover,  if  any  matten 

shown  to  Hayward  in  investigating  the  title  either  in  themselves  gave 

notice  of  prior  rights  or  should  have  induced  an  investigation  which 

would  have  led  to  the  discovery  of  those  rights,  Nightingale  would  he 

affected  with  notice  of  them. 

Mr.  Hayward  swears  that  he  knew  nothing  whatever  of  the  title  prior 
to  the  grant,  so  that  the  question  of  actual  notice  is  disposed  of.  He, 
however,  admits  that  the  grant  was  before  him,  which  refers  to  the 
proceedings  before  the  Court  of  Claims,  and  which  contains  a  proviso 
that  the  lawful  right  of  all  parties  other  than  the  grantee  shall  ennre 
and  be  held  harmless,  anything  in  the  grant  to  the  contrary  notwith* 
standing.  These  clauses  certainly  rendered  it  necessary  for  Mr.  Hof- 
ward  to  have  made  enquiries,  at  least  as  to  the  proceedings  before  the 
Commissioners.  If,  however,  the  proceedings  themselves,  or  secondary 
eridenoe  of  them,  could  not  have  been  obtained,  I  will  not  say  that  he 
would  be  considered  as  not  having  done  all  that  was  necessary  if  he 
endeavoured  to  obtain  them,  but  he  does  not  even  attempt  an  investi- 
gation. If  he  had  seen  these  proceedings,  he  would  have  found  a  state- 
ment by  Haticy  that  he  (Hancy)  had  purchased  the  property  from  the 
widow  and  administratrix  of  Turner,  showing  that  there  was  in  aU 
probability  no  will,  and  that  yet  the  widow,  who  could  not  have  in  other 
way  been  entitled  to  the  property,  had  sold.  The  Commissioners  also  in 
their  report  state  that  the  purchase  was  from  the  widow  without  showing 
how  she  became  entitled.  The  knowledge  of  this  fact  would  at  once  have 
led  to  the  inquiry  as  to  who  became  entitled  on  Tiumer^s  death.  Surely 
Hayioard  did  not  ubo  due  diligence  in  inquiry  as  to  prior  claims,  so  as 
to  enable  Nightingale  to  set  up  the  defence  of  a  purchaser  for  valuable 
consideration  without  notice. 

I  am  of  opinion,  therefore,  that  this  defence  fails  as  to  both  the 
defendants,  and  that  Nightingale,  to  the  extent  of  his  mortgage,  he 
ha  ang  the  legal  estate,  and  that  Hancy,  so  far  as  the  equity  of  red^oap- 
tion  is  concerned,  are  trustees  for  the  plaintiffs,  the  coheiresses,  subject 
to  the  right  to  the  widow's  dower  which  Hancy,  and  Nightingale^  his 
mortgagee,  have  in  the  property. 

It  was  said  that  the  Governor,  with  the  assistance  of  the  Court  of 
Claims,  having  a  right  to  issue  the  gprant  to  whomsoever  he  thought  fit, 
and  having  issued  it,  the  grant  itself  is  conclusive.     I  think  not    The 
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case  is  similar  to  that  of  a  person  haying  a  partial  interest  in  a  lease  for        1S58. 
years,  bat  having  no  claim  on  the  reversioner  obtaining  a  new  lease.    CooKOBorr 
Neither  the  Crown  nor  the  reversioner  need  have  given  the  new  lease,      „  ^' 
or  made  the  grant.     There  was  no  obligation  on  either,  but  in  both 
cases  the  party  obtaining  it  would,  J  apprehend,  hold  it  for  himself  and 
the  other  persons  claiming  under  the  same  title  as  the  persons  obtaining  it. 

Then  as  to  the  small  piece  of  land  purchased  by  Hancy  from  Fielder, 
The  plaintiffs  have  not  made  out  any  right  to  this,  but  it  is  desirable 
that  something  should  be  done  with  respect  to  it,  as  the  present  house 
extends  over  it.  I  do  not  see,  however,  that  I  have  any  power  to  make 
a  decree  so  as  to  assist  the  parties. 

Then  as  to  the  terms  upon  which  the  plaintiffs  are  to  have  this  relief. 

The  principle  on  which  the  decree  is  founded  is  that  the  right  to 
dower  of  the  widow  put  Hancy  in  the  same  situation  as  if  he  had  been 
a  tenant  for  life  under  a  will  or  settlement,  and  on  that  account  he  was 
not  justified  in  treating  the  coheiresses  at  law  as  strangers,  but  was 
obliged  to  treat  them  as  entitled  under  the  same  title  that  he  was.  This 
being  so,  it  seems  to  me  that  he  ought  to  be  allowed  what  he  laid  out 
for  the  benefit  of  the  estate,  both  in  obtaining  the  grant  and  in  perma- 
nent improvement  with  interest. 

The  Master  will  have  to  take  an  account  of  the  rents  and  profits  of 
the  premises,  including  the  .piece  of  land  bought  from  Fielder^  and  after 
making  a  fair  allowance  in  respect  of  that  piece  of  land,  he  will  appor- 
tion  the  remainder  into  three  equal  parts,  with  two  of  which  parts  and 
interest,  the  defendant,  Hancy,  will  be  charged.  The  Master  will  also 
have  to  ascertain  the  amount  expended  by  Hancy  in  obtaining  the  grant, 
and  in  permanent  improvements,  and  to  calculate  interest  thereon,  and 
let  the  amount,  after  deducting  one-third  of  the  interest,  be  set-off  against 
what  shall  be  due  in  respect  of  the  rents  and  profits  as  aforesaid  ;  and  if 
in  making  such  setoff  anything  shall  be  coming  to  Hancy^  let  it  be  paid 
to  Nightingale  by  the  plaintiffa  in  reduction  of  his  mortgage,  and  upon 
such  payment  (if  any  shall  be  coming,  or  otherwise  on  the  account  being 
asoertained),  Nightingale  and  Hancy  are  to  convey  the  premises  to  the 
coheiresses  subject  to  the  right  of  dower  of  the  widow  which  will, 
together  with  the  piece  of  land  bought  by  Fielder^  remain  subject  to 
NigJUvngaiUs  mortgage. 

The  defendants  will  have  to  pay  the  costs  of  the  suit,  except  so  far  as 
they  have  been  incurred  in  respect  of  the  claims  to  the  small  piece  of 
land  purchased  from  Fielder^  which  will  be  paid  by  the  plaintiff  and  set 
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1858.        off  against  the  general  costs.     The  defendant^  Nightingale^  will  have  to 


CocKCROFi    ^6  repaid  his  share  in  the  costs  hy  Hancy  for  he  knew  of  the  state  of 
_  ^*  the  title  when  the  mortgage  was  made,  and  did  not  communicate  it 

Milford  P.J.      This  decree  was  appealed  from,  and,  on  Dec.  31,  the  following  reserved 
judgment  of  the  Full  Court  was  delivered  by 

The  Chief  Justice.  The  two  female  plaintiffs  in  this  case,  sniDg 
with  their  hasbands,  are  the  daughters  and  coheiresses  at  law  of  WiUiam 
Turner,  who  died  in  1827,  possessed  of  certain  land  in  Sydney,  recently 
before  purchased  by  him  of  one  BaU,  The  defendant,  Hancy^  is  the 
grantee  from  the  Crown  of  that  land  ;  he  having  purchased  it,  or  each 
title  as  she  could  give  to  it,  from  Turner'a  widow,  the  mother  of  the 
plaintiffs,  in  1829.  Under  this  purchase,  however,  Uancy  obtained  a 
report  in  bis  favour  in  the  year  1835,  from  the  Commissioners  for 
deciding  on  Claims  to  Grants,  and  a  grant  was  issued  to  him  accordingly. 
The  defendant,  Nightingale,  is  mortgagee  from  Hancy,  The  plaintiff's 
bill,  charging  against  the  latter  knowledge  of  their  title,  as  representing 
Turner,  and  that  he  fraudulently  concealed  from  the  Commissioners  the 
fact  that  Turner  left  children,  seeks  from  this  Court  a  declaration,  that 
Hancy  was  in  equity  a  trustee  for  them,  and  then  charging  notice  to 
Nightingale  (or  conduct  equivalent  to  notice)  of  their  title,  a  decree  is 
asked  against  both  defendants,  for  a  conveyance  of  .the  property. 

At  the  hearing  before  Mr.  Justice  Milford,  as  Primary  Judge,  the 
defendants  insisted  that  they  were  purchasers  severally  for  value,  and 
without  notice ;  that  in  cases  of  this  kind,  the  Crown  was  entitled  to 
exercise  its  discretion,  in  selecting  a  grantee  ;  that  the  plaintiffs  had  no 
title  or  right,  legal  or  equitable,  to  land  circumstanced  as  this  was ;  that 
there  was  no  evidence,  even,  of  any  promise  of  a  grant  from  the  Crown 
to  any  person  under  whom  they  claimed ;  but  that,  in  any  events  the 
plaintiffs  had  no  interest  cognisable  in  this  Court,  on  which  they  could 
find  a  claim  to  sue.  The  Primary  Judge  thought  that  they  had  no  such 
claim  ;  since  there  was  no  estate,  and  no  descendible  interest  in  Twrner^ 
and  therefore  no  title  in  the  plaintiffs  as  representing  him.  His  Honor 
conceived,  however,  that  in  the  case  of  Spencer  u  Gray  (19)  (decided  by 
Mr.  Justice  Manning  in  1848)  such  an  estate  and  interest  had  been 
clearly  recognised,  in  all  occupants  of  Crown  land  holding  by  sufferance 
from  the  Crown.  By  that  case,  the  Judge  thought  himself  bound ;  and, 
therefore,  being  of  opinion  that  fraud  had  been  established  against  Eancn, 
and  that  Nightingale  could  not  be  deemed  a  purchaser  without  notice, 
he  held  that  the  plaintiffs  as  heirs  to  their  father  were  entitled  to  relief. 

(19)  Ante,  p.  477,  vol.  1. 
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His  Honor  decreed,  accordingly,  that   (with  certain  allowances  for        1858. 


improvements)  the  defendants  should  convey  the  land  to  them,  subject    Cocecroft 

however,  to  their  mother's  dower,  the  right  to  which — on  his  construction      _..  ^' 

of  Spencer  v.  Gray — ^he  held  had  passed  by  her  conveyance.  «     r     ^^  t 

.  Stephen  C.  J» 

From  that  decree,  the  defendant,  Nightingale,  appealed,  insisting  again 
on  the  same  points,  as  had  been  urged  on  behalf  of  both  defendants 
below.  The  arguments  before  us  have  been  on  either  side  very  able  and 
elaborate,  every  authority  having  been  cited  and  discussed,  we  believe, 
which  could  assist  the  Court  in  arriving  at  a  conclusioD.  Before  we 
announce  that  conclusion,  however,  it  will  be  necessary  to  take  a  short 
review  of  the  facts,  and  of  the  enactments  under  which  Hancj/s  appli- 
cation for  a  grant  was  entertained,  and  under  which,  in  effect,  the  grant 
was  eventually  issued  to  him. 

The  first  occupier  of  the  land,  it  appears,  so  long  ago  as  the  year  1796, 
was  one  Palmer.  It  is  not  ascertained,  nor  would  it  now  be  possible 
distinctly  to  ascertain,  by  what  authority,  if  any,  Palmer  so  occupied. 
But  it  seems  reasonable  to  infer,  that  such  occupancy  by  permission  of 
the  then  Governor,  and  not  improbably  under  promise  of  a  legal  title, 
by  lease  or  grant  to  be  thereafter  executed.  Recitals  in  colonial  enact- 
ments, and  many  cases  litigated  in  this  Court  during  the  last  twenty-five 
years,  afford  ample  evidence  that  there  had  been  at  all  times,  but 
especially  in  Sydney,  a  great  number  of  persons  holding  Crown  lands 
without  a  legal  title,  improving  and  building  on  those  lands,  and  selling, 
mortgaging,  or  devising  them,  or  assuming  so  to  do,  without  disturbance 
on  the  part  of  the  Crown  at  any  time.  There  are  numerous  instances 
of  land,  so  holden,  being  sold  under  writs  of  execution  against  the 
possessor.  The  transfers,  moreover,  have  been  generally  registered  in  a 
public  office,  established  by  legislative  authority.  This  state  of  things, 
the  land  occupied  by  its  first  claimant  openly  sold  to  a  second  person, 
and  by  him  similarly  claimed  and  occupied,  and  disposed  of  to  a  third, 
and  so  in  succession  for  a  series  of  years  renders  the  presumption  highly 
probable,  that  in  every  such  case  the  occupation  was  by  authority  of  the 
Crown,  or  its  colonial  representative,  and  under  a  promise  eventually  of 
a  grant  of  the  property.  There  is  no  actual  proof,  however,  unless  by 
the  defendant's  own  statement  hereafter  noticed,  that  Palmer  held  under 
such  promise. 

Palmer,  it  seems,  remained  in  possession  until  his  death ;  and  the  land 
was  sold  under  an  execution  (as  ffancj/a  memorial  to  the  Commissioners 
states)  against  his  'Megal  representative"  in  the  year  1814.  In  those 
days,  however,  less  learned  than  the  present,  we  know  historically  that 
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1858.  lands  held  by  a  deceased  debtor,  have  been  seized  and  sold  under  &  fieri 
CocKGBOFT  faciei  against  his  executor.  But  the  term  legal  representative,  used  bj^ 
ffaney  appears  to  hare  meant  Palmer's  transferee.  For  it  seema  to 
have  been  proved  that  one  ^^BlaoMeV*  purchased  the  land  in  18H,  and 
sold  it  to  Crossley,  whose  interest  as  such  purchaser  the  Sheriff  sold  to 
BalL  The  latter  continued  possession  from  1817  until  1825,  when  he 
sold  to  Turner,  who  died  intestate  two  years  afterwards.  Of  his  children 
(the  plaintiffs),  one  was  then  very  young,  and  the  other  not  bom  until 
after  the  father's  death.  Mrs.  Turner,  according  to  Hancy,  but  denied 
by  her,  said  that  there  was  a  will  leaving  her  this  property,  but  that  it 
had  been  taken  away  by  her  brother.  In  his  memorial,  however,  Hancy 
describes  her  as  ctdmimstrcUrix,  There  was  a  small  house  on  the  allot- 
ment, out  of  repair,  and,  in  January,  1829,  the  widow  sold  it  to  Hanc\f 
as  already  mentioned.  The  conveyance  simply  so  describes  her,  recites 
no  estate  or  possession  in  any  one,  and  purports  to  convey  all  her  rights 
title,  and  interest  to  him,  his  "  heirs,  executors,  and  assigns  "  for  ever. 
The  purchase  money,  it  is  satisfactorily  proved,  was  the  full  value  of  the 
fee-simple,  being  four  times  as  much  as  Ball  gave,  but  X35  less  than 
Turner  paid  for  the  property. 

Let  us  consider,  then,  what  title,  what  available  and  cognisable  estate, 
those  infant  children  at  that  timo  had  to  or  in  this  land.  We  apprehend 
that  they  had  none,  either  at  law  or  in  equity.  In  his  memorial  ^aney 
speaks  of  Falmer  as  the  original  possessor  and  grantee  of  the  premises, 
an  expression  which  may  perhaps  be  reasonably  taken  to  mean  that  be 
was  the  promisee  of  the  property.  And  we  have  already  observed  that 
the  existence  of  a  promise  to  issue  a  grant,  or  at  ail  events  a  lease,  that 
is  to  say,  a  legal  title  of  some  kind,  to  persons  occupying  and  expending 
money  on  land  itself  held  by  the  Crown  only  for  purposes  of  colonisation 
may  in  cases  like  this  be  fairly  presumed.  But,  assuming  the  existence 
of  such  a  promise,  or  even  of  a  promise  to  grant  the  land  in  fee,  what 
estate  or  interest  descended  thereby,  or  by  the  occupation  imder  it|  to 
these  children  ?  No  legal  estate,  clearly ;  no  interest  recognisable  at 
law.  Was  it,  then,  an  equitable  estate ;  an  interest,  in  other  words, 
cognisable  in  Equity  1  To  hold  this  would  be  to  determine  that  the 
Crown  is  in  such  cases  a  trustee,  and  compellable  as  such  to  convey  to 
the  party  in  any  case  having  that  interesL  We  know  of  no  authority 
for  such  a  doctrine,  nor  has  any  been  suggested. 

The  authorised  occupant  of  Crown  land  may,  indeed,  maintain  trespass 
against  a  wrongdoer  intruding  on  such  occupation.  Without  seeking  to 
define  the  degree  or  kind  of  interest  conveyed,  we  have,  moreover. 
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recognised  the  right  of  such  an  occupant  to  transfer  the  interest  implied        1858. 

by  or  involved  in  such  occupancy ;  and  actions  have  been  successfully    Gockcboft 

brought,  for  breaches  of  contract  connected  with  such  transfers.     It  is      „^' 

possible,  also,  in  cases  where  a  grant  has  been  promised,  that,  under   „     ,     ^  . 

I       .  » 1        '       f       ^  .  ^         f  Stephen  C. J. 

circumstances  showing  a  consideration  for  the  promise,  or  the  outlay  of 

money  induced  by  it,  and  on  the  faith  of  its  fulfilment,  the  promise 

might  be  enforced  against  the  Crown.     Nor  do  we  say,  that  under  no 

circumstances  whatever  can  the  transferee  or  heir  of  such  an  occupant* 

be  entitled  to  redress  against  a  person  obtaining  a  grant  of  land,  by 

imposing  on  him  the  character  of  a  trustee.     Persons  in  the  same  privity 

with  the  grantee,  or  claiming  title  or  a  qitctH  title  from  the  same  party 

(as  in  Yem  v,  Edwards  [20])  might  perhaps  ordinarily  have  that  right. 

But  all  this  is  very  different  from  the  position  contended  for,  that  an 

estate  or  cognisable  interest  in  the  land  itself,  descendible  as  at  law, 

exists  in  every  such   occupant  or  party  promised,  capable  of  being 

enforced — against  strangers,  or  persons  claiming  adversely — by  those 

who  at  law  represent  him.     And  without  such  an  estate  or  interest, 

described  on  these  plaintiffs,  we  do  not  at  present  understand  how  they 

can  maintain  a  suit  of  this  description. 

To  proceed,  however,  with  the  facts.  Hancy^  it  has  been  seen,  pur* 
chased  the  land  in  January,  1829.  In  June  following  was  issued  the 
well-known  Proclamation,  under  the  hand  of  Governor  Darling^  in  which 
a  grant  in  fee  of  land  in  Sydney  is  promised  on  application,  to  "  every 
petBon,  or  his  lawful  repreaentcuHvey  who,  on  or  before  the  30fch  June, 
1823,  was  in  possession  by  lease  or  by  mere  right  of  occupancy,"  of  any 
land.  So  that,  as  BaU  was  at  the  time  prescribed  in  possession  of  the 
lands  claimed,  it  having  been  assumed  on  all  hands  (though  what  was 
meant  by  '^  right  of  occupancy  "  is  by  no  means  clear,  that  he,  or  who- 
soever might  be  his  lawful  representative,  became  thenceforth  a  promisee 
from  the  Crown  thereof,  if  he  never  was  so  previously.  In  what  respect, 
however,  did  this  proclamation  alter  the  legal  rights  or  interest  of  these 
plaintiffs  ?  We  apprehend  in  none.  If  neither  Turner,  nor  Ball,  or 
any  of  their  predecessors,  obtained  possession  under  promise  of  a  grant, 
the  proclamation  could  not  alter  that  fact.  It  merely  conferred  such  a 
promis^  on  persons  already  in  possession.  But  the  promise,  whensoever 
given,  created  no  estate.  The  proclamation,  therefore,  so  far  as  we  can 
discover,  left  all  parties  affected  thereby  just  where,  in  point  of  title^ 
they  were  before.  It  gave  such  persons,  no  doubt,  a  claim  on  the  faith 
and  honour  of  the  Crown,  and,  so  far,  their  condition  was  improved. 

[20]  3  Jur.  N.  S.  462. 
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1858.        Beyond,  this,  the  proclamation  appears  to  us  to  have  effected  nothing. 


CocKCROFT   ^^®  promise  conveyed  by  it  was  no  more  efficacious  than  if  conveyed  in 

„  ^'  any  other  form. 

Hancy.  "^ 

Stephen  C  J  ^^®  thing  may  be  collected,  however,  from  this  proclamation,  and 
that  is,  that  the  persons  in  possession  by  ''  right  of  occupancy "  were 
supposed  to  be,  in  many  instances,  parties  claiming  derivatively  only, 
that  is  to  say  from  some  previous  possessor,  by  transfer  or  right  of 
representation.  This  strengthens  the  presumption,  that  individuals 
occupying  lands  in  the  town  for  many  years,  and  building  thereon,  held 
them  originally  (they  or  the  first  occupiers)  under  promises  of  some  title 
from  the  Crown.  But  the  extent  of  that  title  is  not  so  apparent  Leases 
are  mentioned  in  the  proclamation ;  and  the  conveyance  to  Ball,  it  is 
remarkable,  is  to  the  executors  and  administrators  only,  while  that  from 
Ball  to  Turner  is,  in  terms,  to  the  latter's  heirs.  In  point  of  fact, 
therefore,  we  do  not  certainly  know  that  Ball,  or  Palmer^  was  a  pro- 
misee in  fee  ;  but  if  not,  then  Turner^s  legal  representatives  (it  was 
insisted)  became  such  promisees  by  virtue  of  the  proclamation.  On  this 
assumption,  the  land  was  leasehold,  or  quoBi  leasehold,  only,  when  Hancy 
purchased  from  Turner^s  widow,  and  was  made  an  estate  in  fee,  or  quasi 
estate  in  fee,  in  favour  of  the  plaintiffs  as  his  coheirs.  But,  for  reasons 
already  given,  we  do  not  see  any  substantial  difference  in  point  of  title^ 
and  therefore  of  capacity  to  sue  between  the  two  cases.  The  widow  had 
no  right,  obviously,  on  either  supposition.  And  on  neither,  as  it  appears 
to  us,  had  the  children  an  enforcible  right — as  against  a  stranger 
obtaining  the  grant  adversely  to  them.  It  is  to  be  observed,  moreover, 
that  Harvey  purchased  before  the  proclamation.  He  ought  not  to  be 
prejudiced,  therefore,  by  any  promise  therein,  in  favour  of  persons 
claiming  title  under  it  and  consequently  by  matter  ex  post  /ado. 

In  one  respect,  this  proclamation,  with  the  laudable  desire  of  correcting 
a  possible  evil,  has  been  the  source  of  much  uncertainty  and  mischief. 
In  order  to  preserve  the  rights  of  other  individuals  than  the  applicants 
under  it,  in  case  grants  should  be  issued  to  the  wrong  persons,  all  such 
rights  (it  is  declared)  will  be  ^*  reserved  "  and  held  harmless.  So  that  it 
was  intended  and  proposed  to  issue  grants,  with  the  strange  idea  of 
thereby  giving  security  to  private  property,  and  of  which  grants  might 
at  any  time  thereafter  be  defeated,  in  the  hands  of  any  person,  however 
innocent,  by  showing  that  the  grantee  ought  not  to  have  obtained  it. 

Perhaps  for  the  purpose  of  preventing  such  uncertainty,  but  unques- 
tionably in  order  to  supply  the  means  of  ascertaining  and  deciding 
(except  as  against  the  Crown),  who  were  the  parties,  in  every  case  of 


Stephen  C,  J » 


SUPREME   COURT   CASES.  10G5 

derivative  claim,  to  whom  gnmts  ought  to  be  issued,  the  Act  of  4  Will.  1858. 
IV,  No.  9,  was  passed  in  1833.  That  Act  recites,  that  many  persons  Cockcropt 
had  obtained  possession  of  land,  under  promise  of  grants  to  be  made  to  „  ^' 
them  by  the  Governor  ;  but  that  such  grants  had  been  delayed,  and  the 
land  had  come  into  the  possession  of  other  persons,  '^  claiming  to  bold 
the  same  as  their  just  and  lawful  right,  obtained  by,  through,  or  under, 
the  persons  who  originally  obtained  possession  thereof  as  aforesaid."  It 
recites  further,  that  by  reason  of  the  death,  incapacity,  or  absence  of  the 
original  possessors,  it  had  become  impossible  to  produce  such  titles  as 
would  enable  the  Supreme  Court  to  determine  thereon;  and  that  a 
remedy  ought  to  be  provided,  and  grants  made  and  delivered  "  to  and 
in  the  name  of  those  persons  who  have  now  tke  just  and  lawfid  riglU 
thereto,  obtained  as  aforesaid,"  that  is,  through  or  from  the  original 
possessors  or  promissees.  And  then  it  is  enacted  that  Commissioners 
shall  be  appointed,  who  shall  have  "  full  power  and  authority  to  hear 
and  determine  on  all  applications  for  grants,"  by  persons  so  claiming 
derivatively  as  aforesaid. 

By  section  5,  each  applicant  is  to  apply  by  memorial,  stating  the  cir- 
cumstances of  his  claim,  and  the  evidence  by  which  he  supports  it ;  and 
the  Commissioners  to  ''hear,  determine  and  report  upon,"  the  same. 
The  original  promisees  are  not  compelled,  unless  specially  required  by 
the  Governor,  to  proceed  under  this  Act.  And  by  s.  7,  the  Governor 
is  not  bound  to  adopt  the  report  of  the  Commissioners.  But,  in  all 
cases  inquired  into  by  them,  the  Commissioners  are  to  take  evidence 
"  the  best  that  they  can  procure,"  and  are  to  be  "  guided  by  the  real 
justice  and  good  conscience  of  the  case,"  and  are  to  report  who  is 
*'  entitled  in  equity  and  good  conscience  to  hold  the  land,  and  to  have  a 
grant  thereof  "  made  to  him.  The  determination  of  the  Commissioners, 
moreover,  is  to  be  "  pronounced  and  declared  with  open  doors  " — s.  8. 
They  are  to  take  evidence  on  oath,  and,  before  final  hearing,  are  to 
cause  the  claim  to  be  three  times  advertised  in  the  Gazette,  and  require 
'*  all  persons  having  any  pretensions  to  the  land  "  to  present  their 
claims,  on  pain  of  extinguishment  of  the  same. 

Then  follows  this  important  enactment,  section  9.  If  within  three 
months  no  opposing  claim  be  filed,  then  the  claim  of  the  applicant,  on 
satisfactory  proof  of  the  occupation  of  the  land  claimed,  as  by  the  Act 
is  provided,  shall  be  adjudged  by  the  Commissioners  "  to  be  good  and 
valid  to  all  intents  and  purposes  ;  and  the  land,  so  claimed,  shall  be  held 
to  be  considered  the  property  of  the  claimant"  The  provision,  it  will 
be  observed,  applies  only  where  there  is  no  opposing  claim  ;  and  not  to 
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1858.        cases,  where  after  opposition  the  Oommissioziers  decide  between  the 


CocKORorT   litigants.     Whether  this  defect  was  intended,  is  perhaps  doubtfal.    In 

„  ^'  the  present  case,  however,  there  was  no  opposition  (the  infants  indeed 

were  not  in  a  position  to  raise  any),  and  the  required  notifications  in  the 
Stephen  C.J. 

Gazette  were  proved,     nancy's  claim,  therefore,  is  within  the  enactment 

There  is  no'  exception  in  favour  of  persons  under  disability,  of  whatever 

kind,  and  the  provision  is  of  the  most  comprehensive  character. 

It  should  here  be  noticed,  that  in  June,  1835,  the  Act  of  4  Will.  IV, 
was  repealed,  except,  however,  as  to  matters  then  pending  before  the 
Commissioners,  all  of  which  are  to  be  determined  and  completed,  as  if 
the  said  Act  continued  in  operation.  Now,  of  those  matters  ffancys 
claim  was  one,  the  report  on  it  being  dated,  it  appears,  only  a  few  days 
after  the  repeal.  The  provision  in  section  9  is,  consequently,  unaffected 
by  such  repeal. 

If,  however,  the  grant  was  obtained  by  Hancy  hyfratul,  it  may,  no 
doubt,  be  contended,  and  perhaps  successfully,  that  this  provision  will 
avail  him  nothing.  We,  therefore,  do  not  decide  this  case,  on  the  abso- 
lute bar  afforded  by  that  enactment,  assuming  that  Hancy  is  entitled  to 
take  advantage  of  it.  There  are  yet  other  points  to  be  considered,  how- 
ever, before  we  enter  on  the  question  fraud.  For  it  was  contended, 
that,  independently  of  fraud  in  ffancy,  the  effect  of  a  clause  in  this 
grant,  to  be  mentioned  presently,  preserves  the  plaintiff's  rights.  We 
proceed,  then,  to  the  examination  of  this  point. 

The  Act  of  4  Will.  IV,  we  think  it  clear,  applies  only  to  such  deri- 
vative claims  as  respect  land  occupied,  originaUy,  under  the  promise  of 
a  grant ;  that  is,  either  in  fee,  or  for  some  estate  of  less  duration.  Bat 
we  think  it  reasonable  to  conclude,  as  already  intimated,  that  there  was 
such  promise  in  this  case.  If  so,  Hancy^s  claim  being  a  derivative  one, 
it  was  clearly  within  the  jurisdiction  of  the  tribunal,  which  was  created 
by  that  Act  for  the  investigation  of  such  claims.  It  appears  to  QS| 
further,  that  the  tribunal  so  created,  invested  as  it  was  with  judicial 
powers  and  attributes,  was  not  erected  for  merely  ministerial  functions, 
but  was,  and  was  intended  to  be  in  effect  a  Court.  The  Commissioners 
are  to  report,  declare,  and  determine,  in  all  cases  within  their  jurisdic- 
tion, who  is  entitled  to  the  land  claimed,  or,  more  correctly  speaking  to 
have  a  grant  of  such  land.  The  Crown,  no  doubt,  is  not  bound  by  the 
determination ;  and  the  principles  by  which  the  tribunal  is  to  be  guided, 
being  such  as  convey  no  distinct  and  fixed  idea,  are  vague  and  intangible. 
But  we  think  it  impossible  to  read  the  Act,  and  consider  its  provisions 
in  connexion  with  the  object,  which  evidently  the  Legislature  had  in 
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view  of  enabling  the  Crown  to  confer  legal  titles,  on  all  persons  justly        1868. 
entitled  to  them,  without  arriving  at  the  conclusion,  that,  as  between    Cockgboft 
rival  claimants,  and  those  having  adverse  interests  or  pretensions,      h^cv 
whether  actually  claiming  or  not,  the  Commissioners'  decision  was  meant 
to  be  authoritative,  and,  if  adopted  by  the  Crown,  final. 

In  deciding  on  the  claims  laid  before  them,  it  is  reasonable  to  suppose 
that  the  Commissioners  would  recognise,  and  in  general  pursue,  the 
analogies  to  estates  and  terms  of  inheritance  or  limitation  at  law.  Thus, 
probably,  the  occupation  of  a  father  would  be  regarded  as  a  title,  or 
quasi  title  in  fee,  clothed  with  the  legal  estate,  and  descendible  to  the 
heir  accordingly.  On  the  other  hand,  cases  would  arise  in  which  strict 
rules,  might,  perhaps,  be  thought  productive  of  injustice.  Take,  as  an 
instance,  a  will  not  in  all  respects  executed  according  to  the  statute,  or 
a  transfer,  having  no  words  whatever  of  limitation,  or  a  purchase  com- 
pleted without  writing.  In  cases  such  as  these,  it  seems  no  improbable 
conjecture,  that  the  determination  arrived  at  might  not,  always,  be  in 
accordance  with  legal  rights.  But  could  the  decision,  still  less,  the 
grants  be  impeached  on  that  ground  ?  And  if,  in  the  case  before  us, 
the  Commissioners  had  deemed  it  more  just  and  conscientious,  that 
Hancy  should  retain  his  purchase  from  the  widow,  under  the  circum- 
stances, than  that  the  land  should  be  granted  unprofitably  to  her 
children,  who  shall  say  that  the  determination  could  afterwards  by  any 
Court  be  reversed  or  altered  ?  We  assume,  in  the  case  supposed,  that  the 
facts  were  before  the  tribunal,  and,  therefore,  that  no  fraud  was  prac- 
tised. And  we  are  clearly  of  opinion,  that  in  no  such  case  could  the 
judgment,  however  erroneous,  be  called  in  question ;  but  that  the  grant, 
once  issued,  would  be  conclusive. 

Unhappily,  however,  the  proviso  or  reservation  clause  in  Governor 
Darling* 8  proclamation,  already  adverted  to,  has  been  introduced  into 
all  grants  recommended  by  the  Commissioners,  and  in  this  consists,  we 
think,  the  chief  difficulty  in  the  case.  The  grant  to  Uancy  states,  in 
terms,  that  the  instrument  is  issued  "  in  accordance  with"  a  Report 
by  the  Commissioners,  specifying  it  by  date  and  number ;  and  then, 
after  various  stipulations,  there  comes  the  following  clause,  '^  Provided 
ako,  that  the  lawful  right  of  all  parties,  other  than  the  grantee  hereof, 
in  the  land  hereby  granted,  shall  enure  and  be  held  harmless — anything 
herein  to  the  contrary  notwithstanding."  What,  then,  is  the  meaning 
of  this  clause ;  and  what  effect  shall,  or  can,  be  given  to  it  % — these  are 
the  questions  now  to  be  decided.  If  that  proviso  could  operate  as  an 
absolute  exception,  in  law,  in  favour  of  any  party,  whosoever  he  might 


V. 
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Id58.  be,  having  lawful  right  to  the  land  before  issue  of  the  grant,  the  instra 
*  CocKCBOFT  luei^t  itself  would  be  a  nullity.  A  conveyance  of  and  in  favour  of  a 
person  supposed  to  have  the  best  right  to  it,  but  which  nevertheless 
should  confer  no  title  if  some  one  else  had  a  better  right,  would  simply 
be  void.  This,  therefore,  cannot  be  the  operation  of  the  proviso.  Bat 
then,  it  is  said,  the  grantee  will  hold  the  land  only  in  trust.  That  is  to 
say,  if  any  individual  shall  at  any  time  appear,  who  had  "  lawful  right*' 
to  the  land  when  the  grant  issued,  and  who  ought  consequently  to  have 
obtained  the  grant,  that  individual  shall  prevail  over  the  grantee,  and 
the  latter  be  compelled  to  give  up  the  property,  as  to  the  true  owner. 
And,  doubtless,  if  any  effect  can  be  attributed  to  the  clause,  that  would 
seem  to  be  its  operation.  In  this  view,  no  fraud  in  the  gmntee  need 
have  existed : — no  notice  to  him,  or  to  any  subsequent  transferee,  would 
be  necessary.  The  legal  estate  would  pass  from  one  purchaser  to  another, 
subjected  in  perpetuity  to  a  stipulated  and  proclaimed  condition,  in  the 
nature  of  a  defeasance,  enforcible  in  Equity.  No  other  notice  conld 
be  requisite,  for  the  infirmity,  whatever  its  character,  is  stamped  and 
stereotyped  on  the  title  deed.  The  condition  is  in  favour  of  persons 
unknown  and  unindicated ;  but  possibly  they  may  some  day  be  dis- 
covered. Mortgagees,  being  in  legal  intendment  purchasers,  will  clearly 
be  in  the  same  predicament,  and  an  innocent  heir,  or  a  devisee,  would 
be  in  no  better. 

It  may  well  be  doubted,  whether  a  clause  of  such  a  nature,  inducing 
such  a  state  of  things,  so  destructive  of  security  to  property,  and  so 
opposed  in  the  spirit  to  the  provisions  of  the  Act  of  1833,  and  to  the 
object  of  the  Legislature  in  passing  that  Act,  can  in  point  of  law  be 
sustained.  A  clause  operating  in  the  way  supposed  would  except,  not 
strict  legal  rights,  but  the  rights  of  persons  claiming  under  the  first 
promisee,  and  would  clearly  therefore  be  in  restraint  of  the  grant  (Com. 
Dig.  Condition,  A. 6),  and  destructive  of  its  alienable  quality.  No  i)erson 
could  safely  purchase  land,  which,  by  the  terms  of  the  title  deed,  might 
afterwards  be  taken  away,  by  reason  of  some  uncertain  equity  arising, 
of  which  he  had  previously  neither  knowledge  nor  the  means  of  know- 
ledge. It  is  unnecessary,  however,  in  the  present  case,  to  determine  the 
validity  of  this  proviso.  For,  let  the  character  of  the  clause  be  what  it 
may,  it  applies  only  to  such  parties  as,  immediately  before  the  issue  of 
the  grant,  had  a  lawful  right  to  the  land.  And  who  can,  with  certainty, 
be  said  to  have  been  those  parties  here  1 

We  have  already  expressed  the  opinion,  that  Tumer^s  daughters  }iBd 
no  title  or  interest,  known  to  and  cognisable  by  Courts  either  of  X^v 
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or  of  Equity.  It  occurred  to  us,  however,  that,  as  the  expression  used  1858. 
in  the  proviso  was  the  same,  or  nearly  so,  as  the  terms  used  in  the  Act  CocKCROFr 
of  1833,  under  which  the  claim  here  was  investigated,  and  the  gi*ant  _  ^'* 
itself  issued,  that  Act  might  be  held  to  have  created  some  statutory  right, 
or  quasi  title,  which  under  such  circumstances,  this  Court  might  be  able, 
and  indeed  be  bound  to  recognise.  But,  for  the  purposes  of  this  case, 
the  consideration  already  in  part  adverted  to,  appears  to  us  to  be 
conclusive.  Whatever  the  right  or  interest  intended,  it  must  at  all 
events  be  such  as  the  Court  of  Claims,  or  the  Crown  ultimately 
adjudicating,  would  itself  certainly  have  recognised,  or  been  bound  '*  in 
equity  and  good  conscience  "  to  recognise.  If  not,  this  Court  obviously 
could  not  enforce  the  claim.  Now  we  are  of  opinion,  that  there  was 
nothing  in  the  nature  of  the  case,  or  the  position  of  these  plaintiffs,  in 
the  year  1835,  when  Hancy's  memorial  was  presented,  or  in  1829,  when 
their  mother  sold  (or  assumed  to  sell)  the  land  to  Hancy,  which  rendered 
a  decision  in  their  favour  imperative,  on  the  Crown  or  the  Commissioners. 
According  to  one  witness,  uncontradicted  as  to  this  point,  grants  have 
been  issued  on  their  recommendation,  to  the  widow  of  a  deceased 
occupant,  in  preference  to  the  heir-at-law.  And,  that  grants  might  law- 
fully have  been  decreed  so  to  issue,  or  that  the  Crown  might,  and 
probably  would,  under  particular  circumstances,  have  made  such  a 
selection,  we  entertain  no  doubt. 

Even  under  the  terms  of  the  proviso,  then,  we  think  that  the  plaintiffs 
in  this  suit  must  fail ;  for  they  have  established  no  rights  in  any  sense  of 
the  word,  to  the  land  which  they  claim.  The  Commissioners  might 
certainly  have  reported  in  favour  of  the  daughters,  had  they  preferred  a 
claim  in  opposition  to  nancy,  but  the  Crown  could  not  have  been 
compelled  to  adopt  the  recommendation.  What,  then,  was  the  lawful 
right  which  the  proviso  reserved  ? 

The  only  remaining  points  are  those  which  arise  on  the  question  of 
fraud,  llancy,  it  was  urged,  obtained  the  grant  by  fraud ;  for  he  knew, 
when  he  purchased  the  land,  that  there  were  children  of  the  deceased 
husband  living,  and  he  concealed  that  fact  from  the  Commissioners,  or 
at  least  omitted  to  disclose  it  to  them,  if  he  did  not  even  represent  that 
there  were  no  children.  There  is  no  doubt,  that  the  Commissioners 
were  ignorant  of  the  fact ;  for  they  expressly  report,  as  one  ground  of 
recommendation  in  nancy's  favour,  that  Turner  died  without  issue. 
But  they  also  report,  that  Hancy  had  purchased  from  the  widow  only ; 
and  they  mention  his  six  years'  possession  under  the  purchase,  as  a 
point  in  favour  of  his  claim.     Surely  this  affords  no  small  proof,  that 
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1858.        the  Commissioners  and  the  Crown  did  not  recognise  any  right  to  land 
CocKCBOFT   (that  is,  any  indefeasible  and  absolute  right,  under  all  circumstances), 
g^'  in  an  heir.     Yet,  according  to  the  argument  for  the  plaintiffs  Twrne^z 

brother  or  other  heir-at-law,  had  he  really  died  without  children,  could 
have  come  into  this  Court,  and  enforced  his  claim  as  such  heir,  in  spite 
of  a  deliberate  selection  of  the  widow's  vendee  in  preference  to  him. 
Fraud,  indeed,  whether  by  misrepresentation  or  concealment  of  facts, 
may  vitiate  any  transaction,  and  defeat  a  title  otherwise  unimpeachable. 
But  he  who  seeks  to  invalidate  a  title,  must,  we  apprehend,  be  one  in 
whom,  but  for  the  fraud  perpetrated,  that  title  legally  or  equitably 
would  have  vested,  or  in  whom  irrespective  of  that  fraud  it  legally  or 
equitably  ought  to  vest. 

The  difficulty,  therefore,  under  which  the  plaintiffs  have  hitherto 
laboured,  equally  encounters  them  here  also.  Unless  they  had  a  right 
to  the  land,  as  against  Hancy^  in  and  before  1835,  when  the  grant  issued, 
they  cannot  maintain  any  suit  in  respect  of  it  now.  The  objection  is 
not  overcome,  by  showing  that  the  grant  was  obtained  fraudulently. 
TlTe  fraud  can  obviously  confer  no  title  on  the  plaintiffs,  which  they 
would  not  have  had  otherwise,  or  in  fact  had  not  before  that  fraud  was 
perpetrated.  If  the  Crown  has  been  deceived,  it  is  possible  that  there 
may  be  (we  do  not  say  that  there  is)  a  remedy  of  another  kind  else- 
where. But  the  plaintiffs  can  obtain  no  decree  in  this  suit^  on  the 
ground  of  fraud  or  otherwise,  without  establishing  an  independent  right 
— or  locus  standi — of  their  own. 

We  have  not  formed  our  opinions  in  this  cause,  involving  as  it  does 
so  many  points  of  importance,  some  of  which  now  for  the  first  time  pre- 
sent themselves  for  decision,  without  referring  to  the  cases  determined 
in  this  Court,  in  which  the  same  or  similar  questions  have  incidentally 
arisen,  and  considering  how  far  those  opinions  are  supported  by,  or  are 
in  conflict  with  them.  We  do  not  think  it  necessary  to  enter  here  into 
a  detailed  examination  of  all  those  cases,  nor  have  we  leisure  at  present 
for  the  task.  It  may  be  desirable,  however,  to  notice  some  pf  them, 
which  have  been  most  prominent  on  the  argument,  and  to  make  a  few 
remarks  on  them,  as  we  proceed. 

The  first  is  the  case  of  Walker  v,  Webb  (21),  decided  by  Mr.  Justice 
a* Beckett,  then  Primary  Equity  Judge,  in  1845.  That  was  a  suit  by 
the  heir  and  executors  of  one  Cliffe,  against  a  grantee  of  land  in  Sydney, 
praying  that  he  might  be  declared  a  trustee  thereof  for  the  plaintiffs,  and 

(21)  AnU,  p.  253,  voL  1. 


Stephen  O.J. 


8XTPREME   COXTRT  CASES.  1^^ 

decreed  to  convey  it  as  they  should  direct     The  original  occupant  was        ^858. 
«  person  named  Stewart^  from  whom  the  plaintiffs  clearly  deduced  an    CocKOBorr 
equitable,  if  not  a  strictly  legal  titla     Stewart  held  under  a  Crown  lease      h  a^ov- 
for  21  years,  reserving  rent,  executed  to  him  in  1803 ;  and  the  lease 
contained  a  provision  for  the  purchase  of  the  feensimple,  by  the  lessee, 
his  executors  or  assigns,  at  a  specified  price,  or  by  erecting  buildings  on 
the  land  of  a  stiptdated  value.     In  either  of  those  cases,  the  Crown  (in 
effect,  undertook  to  give  a  grant  of  the  land,  "  to  the  lessee,  or  oilier  legal 
prajyrieior  "  thereof.     Now  Stewart,  it  was  proved,  conveyed  his  interest 
in  that  lease  to  one  Payne ;  and  from  the  latter,  although  not  quite  so 
clearly  shown,  it  passed  by  sundry  mesne  assignments  to  Cliffe — whom 
the  plaintifib  represented. 

The  defendant's  claim,  such  as  it  was  (for  title  he  had  none),  appears 
to  have  been  as  devisee  of  one  Chadsworthy  who  on  his  part  was  devisee, 
from  Stetoart.  Under  colour  of  that  claim,  Webb  in  the  year  1842 
applied  to  the  Qovemor,  citing  and  relying  upon  the  clause  for  that 
purpose  contained  in  the  lease,  to  purchase  the  property.  The  Governor 
referred  the  claim  for  investigation  to  the  Commissioners  for  Claims  to 
Grants.  In  what  manner  the  defendant,  in  his  application,  endeavoured 
to  show  a  continuing  title  in  Stewart  at  the  time  of  his  death,  or  what 
in  particular  he  represented  on  that  point,  is  not  mentioned  in  the 
judgment.  The  Commissioners,  however,  without  having  the  lease  before 
them,  reported  in  Webb's  favour,  and  a  grant  was  issued  to  him  accord- 
ingly^ in  course  of  the  same  year.  The  grant  recited,  that  it  was  in 
pursuance  of  a  report  by  the  Commissioners,  and  that  the  land  was  the 
same  as  had  been  leased  to  Charles  Stewart ;  and  then  followed  a  proviso, 
in  the  same  terms  as  in  this  case,  for  preserving  the  "  lawful  right ''  of 
all  parties  other  than  the  grantee. 

Shortly  afterwards  (and  before  expiration,  it  would  seem,  of  the  21 
years'  terms),  the  plaintiffs  applied  to  Webb  to  give  up  the  property, 
offering  to  repay  his  purchase  money  and  expenses,  and,  on  his  refusal, 
filed  their  bill.  The  plaintiffs  alleged  entire  ignorance  of  Webb's  appli- 
cation, until  after  he  had  taken  possession  under  the  grant,  and  insisted 
that  they  alone,  as  representing  Stewart,  whose  estate  they  had,  and 
whose  lease  they  produced,  were  entitled  to  the  benefit  of  the  clause 
therein  which  gave  the  right  of  purchase.  They  alleged  knowledge  in 
the  defendant)  of  the  fact  of  Stewart's  conveyance  to  Payne,  and  relied 
on  the  latter^s  continuous  possession  of  the  lease,  followed  by  similar 
possession  in  those  afterwards  purchasing  the  term,  as  notice  in  effect  to 
WM  of  title  thereto  in  them.    And  the  plaintiffs  charged  that  he  was 
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1858.        guilty  of  fraud  Id  concealing  those  facts  from  the  Commissioners.    On 
CocKGBOFr   that  ground,  and  on.  terms  of  the  proviso  in  the  grant,  the  plaintiffs 
jj^   ,       sought  the  relief  prayed  by  them. 

Stephen  C.J.  On  the  effect  of  that  proviso,  Mr.  Justice  a^ Beckett  gave  no  distinct 
opinion.  "We  infer,  however,  that  he  would  not — ^in  the  absence  of 
fraud  practised  by  the  grantee — have  placed  any  reliance  on  it  His 
Honor  rests  his  judgment  against  Webby  entirely,  on  the  conclusion  that 
he  had  been  guilty,  in  the  course  of  the  proceedings  before  the  Com- 
missioners, both  of  concealment  and  misrepresentation.  The  Judge 
expressly  says,  that  the  Commissioners'  decision  ought  to  be  oonclasive, 
unless  it  would  be  "  unconscientious  "  in  the  party  thereby  benefited,  to 
retain  that  benefit.  But,  under  the  circumstances  stated,  Mr.  Justice 
a^ Beckett  held  that  such  retention  was  unconscientious ;  that  equity 
would  imply  therefore  a  trust,  from  the  existence  of  the  duty  thus 
arising ;  and  he  decreed,  accordingly,  a  conveyance  of  the  property  as 
prayed. 

There  are  passages  in  the  judgment  which  render  it  doubtful  whether, 
even  under  such  circumstancef),  the  Judge  thought  this  Court  entitled 
to  interfere  in  any  case  where  the  Commissioners  for  Grants  have  juris- 
diction. His  Honor  intimates  a  strong '  impression  that,  the  Crown 
having  already  given  a  legal  title  in  that  case  by  lease,  with  an  under- 
taking in  the  same  deed  to  grant  tlie  reversion,  for  considerations 
specified,  there  was  no  ^^ promise"  such  as  the  Acts  either  of  1833 or 
,  1835  contemplated.  A  promise  of  that  kind,  he  observes,  would  "convey 
no  legal  title "  to  the  different  transferees,  and,  therefore,  ordinaiy 
form  and  rules  were  dispensed  with  in  investigating  claims  flowing  from 
such  a  course.  But  the  claim  made  by  Webb,  it  is  clear,  he  regarded  as 
one  of  a  different  character — for  there,  he  says,  legal  evidence  only 
would  be  receivable.  "We  conclude,  consequently,  that,  in  Mr.  Justice 
a! Beckett^ 8  opinion,  the  Commissioners  in  that  case  had  no  jurisdiction ; 
but,  whether  so  or  not,  that  he  thought  the  plaintiff,  Walker,  claiming 
under  a  party  having  the  legal  estate,  had  established  a  title,  in  the 
proper  sense  of  the  term,  in  the  suit  then  pending.  There  is  nothing 
therefore,  to  justify  the  supposition  that,  had  the  case  been  one  of  naked 
promise  merely,  conveying  no  estate  or  interest,  legal  or  equitable,  as 
here,  any  relief  would  have  been  granted. 

The  proceedings  of  the  Commissioners  for  Grants  in  that  case,  it  is  to 
be  observed,  were  under  the  Act  of  1835 — the  5  Will  IV,  No.  21. 
This  statute  varies  from  the  former,  in  some  essential  particulars ;  for 
it  gives  no  power  to  hear  and  determine,  but  only  to  "  examine  and 
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report  upon "  claims  to  grants.     The  clause,  therefore,  in  4  Will.  IV,         1868. 

vhich  required  an  adjudication  with  open  doors,  and  the  important  Cockcboft 
provision  for  extinguishing  claims  not  preferred  in  due  time,  are  omitted.  ^' 


The  distinction  between  the  two  Acts  is  most  material  in  applying 
Walker  v.  Webb,  and  the  cases  of  later  date,  to  the  present.  But  both 
Acts  are  alike  as  to  the  nature  of  the  claims  to.be  investigated,  although 
the  terms  of  the  last  are  by  no  means  so  definite  as  in  that  of  1833. 

"We  will  take  the  next  case  of  Spencer  v.  Gray  (22),  decided  by  Mr. 
Justice  Mannivg  in  1848.  The  plaintiff  there  was  the  eldest  son  of  one 
Spencer,  deceased,  and  the  defendant  was  the  grantee  (on  a  claim  made 
by  him,  and  referred  to  the  Commissioners,  under  the  Act  of  1835)  of 
an  allotment  in  Sydney,  originally  promised  to,  or  at  least  occupied  by 
one  Melville,  in  or  Ubout  the  year  1813.  Melville  sold  this  land  in  1819, 
to  a  man  named  CrcMock,  who  conveyed  it  to  Spencer,  senior,  in  1822. 
There  seems  to  have  been  no  doubt  that  Spencer  purchased  the  property 
with  his  own  means  ;  but^  for  some  reason,  he  took  the  conveyance  in 
trust  for  his  son,  the  plaintiff,  then  an  infant,  and  under  this  the 
plaintiff  claimed.  In  the  year  1824,  however,  Spencer  sold  the  same 
land  to  the  defendant,  and  gave  him  up  the  possession,  which  possession, 
it  appears,  the  defendant  had  ever  since  retained.  The  price  paid  by 
the  defendant,  it  was  proved,  was  the  full  value  of  the  premises  ;  but, 
being  assured  (he  said)  that  there  were  no  title  deeds,  and  trusting  to 
Spencer's  apparent  right  by  occupation,  he  contented  himself  with  a  mere 
receipt  for  the  purchase  money.  On  this,  accompanied  and  followed  by 
80  long  a  possession,  the  defendant  obtained  a  report  in  his  favour,  and 
finally  the  grant  founded  thereon,  containing,  however,  the  usual  proviso 
for  protecting  the  lawful  rights  of  all  other  persons.  Upon  that  proviso, 
and  upon  the  defendant's  negligence,  it  was  insisted,  in  omitting  to  make 
further  inquiry  for  the  deeds,  and  ascertain  from  whom  and  how  Spencer 
acquired  the  land,  the  plaintiff  relied,  maintaining  that  his  father  was  a 
trustee,  only,  by  the  express  terms  of  CraddocHe  conveyance,  and  that 
the  defendant  was  fixed  with  constructive  notice,  in  Equity,  of  that 
trust.  The  bill  prayed  accordingly  a  declaration  to  that  effect,  and  a 
conveyance  by  him  to  the  plaintiff  of  the  property. 

In  Spencer  v.  Gh'ay,  therefore,  there  was  no  question  of  actual  fraud, 
or  of  concealment ;  and,  so  far,  the  case  does  not  resemble  either  this  or 
the  case  of  Walker  v.  Webb.  On  the  other  hand,  the  bill  charged  culpable 
negligence,  which,  in  general,  is  In  Equity  tantamount  to  fraud.  And 
the  case  is  like  the  present  in  this  respect,  that  in  each  the  grantee 

(22)  Ante,  p.  477,  vol.  1. 


Stephen  C.J. 


1074  BX7FBIMI  COUBT  CASKS. 

1858.        claims  adverse  I7  to  the  plaintiff,  by  a  different  title — Gray  from  the 

CocKCROFT    plaintiff  s  fatker,  Spencer^  the  son,  from  Craddock^  the  father's  vendw. 

g  *'•  So,  Hancy  claims  only  from  the  widow,  who  in  no  way  represented 

Turner^  whereas  the  plaintiffs  churn  immediately  from  Turner.    Mr. 

Justice  Mannvnj^%  decision,  therefore,  on  some  of  the  points  discaiaed 

here,  is  directly  applicable. 


*Sfej)Ji€n  C.J. 


The  Judge  decided  in  favour  of  the  defendant  on  the  merits,  or,  as  he 
expressly  states,  quoting  at  the  close  of  his  judgment  the  words  of  the 
statute,  on  'Hhe  real  justice  and  good  conscience"  of  the  case.  He 
decided,  that,  in  a  country  where  much  of  the  land  was  held  (in  the 
language  of  Governor  Darling's  proclamation),  by  mere  right  of  occn- 
pancy,  or  verbal  promises  of  title,  and  where  interests  in  land,  in  those 
times,  passed  from  hand  to  hand  with  almost  as  little  formality  as 
chattels,  the  defendant  himself  having  paid  his  purchase  money  on  a 
simple  receipt,  without  any  conveyance,  the  absence  of  the  title  deeds 
alone  did  not  in  a  case  of  that  kind,  compel  inquiry.  The  Judge  held, 
secondly,  that,  even  had  the  defendant  received  actual  notice  of  Cradr 
dock^s  conveyance,  his  purchase  from  Spencer  would  not  have  been 
a£S9cted,  as  the  declared  trust  for  the  plaintiff  was  purely  voluntaiy  and 
avoided  by  the  subsequent  sale  for  valna  Lastly,  his  Honor  expressed 
the  opinion,  that  whether  Graijs  or  the  plaintiff's  claim,  preferred  as 
the  former's  was  to  the  Commissioners  for  Claims,  was  founded  on  a 
promise  originally  to  MelvUle,  or  on  that  given  by  the  proclamation  to 
parties  in  possession  in  1823,  the  right  depended  on  the  same  principlei» 
and  ought  to  be  determined  by  the  same  considerations,  as  those  which 
were  prescribed  for  the  guidance  of  the  Commissioners,  and,  applying 
those  principles,  he  held  that  the  defendant  had  clearly  the  juster  and 
better  claim. 

Such  being  the  judgment  in  Spencer  v.  Gray,  it  is  clear  that  no 
opinion  was  required  on  that  question,  now  we  believe  for  the  first  time 
decided,  whether  the  promisee  of  a  grant  from  the  Crown,  still  Uts  a 
mere  occupant  holding  no  promise,  has  any  and  what  estate  in  the  land, 
susceptible  of  descent  or  transfer.  If  none,  the  short  answer  to  Spencer*i 
suit  doubtless  might  have  been,  that  he  had  no  estate,  and  no  interest 
cognisable  in  that  Court,  any  more  than  at  law.  And  it  may  reasonably 
be  argued  that  the  Jadge  must  have  recognised  some  such  interest  in 
the  plaintiff  there,  or  he  would  have  disposed  of  the  case  at  once  on 
that  ground.  We  think  it  possible,  however,  that  Mr.  Justice  Manniruf 
may  have  considered  him  entitled  to  sue,  as  having  or  pretending  to 
have  a  right  to  the  grant,  just  as  the  Legislature,  in  erecting  a  tribanal 


V 
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or  board  for  the  investigation  of  such  claims,  assumed  the  existence  of  1858. 
rights  of  that  character.  But  we  see  no  opinion  expressed  that  either  Cockcboft  " 
the  plaintiff,  or  Craddock  from  whom  he  claimed,  or  MelviUe^  had  any 
estate  or  interest  in  the  land  itself,  legally  transferable  or  descendable. 
Mr.  Justice  Milford  conceives,  on  the  contrary,  that  the  judgment  is 
founded  on  the  assumption,  and  that  all  the  reasoning  there  takes  for 
granted,  that  not  only  a  promisee  of  Crown  land,  but  a  mere  occupant  in 
expectation  of  a  promise,  has  an  estate  in  the  land  in  fee,  except,  at  all 
events,  says  his  Honor,  as  against  the  Crown.  Such  an  opinion,  how- 
ever, would  have  been  inconsistent  with  the  assumption,  on  which  the 
judgment  undoubtedly  proceeds,  that  neither  of  the  parties  had  any 
estate, — ^first,  because  MdviUe's  sale  to  Craddock^  the  predecessor  of 
Spencer,  was  never  by  any  actual  conveyance  (an  agreement  only  having 
passed  between  them) ;  and  secondly,  because  the  defendant  obtained 
merely  a  receipt  The  opinion,  moreover,  would  be  opposed  to  several 
passages  in  the  judgment,  of  which  some  will  now  be  mentioned. 

In  the  first  place,  the  Judge  deeds  with  the  claim  to  a  grant  as 
depending  necessarily  on,  not  on  estate  or  any  occupancy,  but  on  a 
promise  from  the  Crown  of  such  an  estate.  And,  indeed,  had  there  not 
been  such  a  promise,  the  Commissioners  would  have  had  no  jurisdiction 
in  the  case,  which,  however,  it  is  certainly  assumed  that  they  had.  Then 
follows  the  observation,  that  this  "  promise  was  an  act  of  grace,  which 
it  would  have  been  difficult,  if  not  impossible  to  enforce."  If  there  was 
already  an  estate  in  existence,  what  value  had  that  remark,  or,  indeed, 
what  application  had  it  to  the  case  at  all  ?  Thirdly,  there  is  the  opinion 
expressed,  that  the  Acts  of  1833  and  1835  gave  the  Commissioners 
power  to  alter  "the  ordinary  rules  as  to  the  devolution  or  proof  of 
titles,"  and  that  the  Qovemor  was  not  "  denuded  of  cJl  discretion  or 
power,  as  to  the  issue  of  grants  or  the  selection  of  grantees."  But^  if 
such  a  discretion  can  legally  be  exercised,  and  the  ordinary  rules  which 
govern  the  devolution  of  landed  property  be  altered,  on  the  recommen- 
dation of  the  Commissioners,  what  estate  or  certain  interest  in  land, 
independently  of  the  grant  itself,  can  any  person  be  said  to  possess, 
enforceable  in  this  Court,  in  any  case  ? 

In  one  portion  of  his  judgment,  Mr.  Justice  Manning  repudiates  an 
argument  used  for  the  plaintiff*,  that  the  "  title  "  of  the  parties  could  be 
discussed  as  if  the  grant  had  never  issued,  and  that  the  grant  operated 
only  in  confirmation  of  a  previous  "  title."  But,  in  adopting  the  term 
"  title  "  without  comment,  it  appears  to  us  to  be  probable  that  he  used 
the  word,  as  synonymous  merely  with  right,  just  as  the  same  word  is 


10^6  SUPREMB   COURT   CASES. 

1858.         used  in  another  place,  where  he  speaks  of  parties  claiming,  by  a  title 


CocKCRorr   adverse  to  another.     The  meaning  was  not  (and  certainly  the  word  does 

^;  ^       not  necessarily  mean),  that  a  legal  estate  was  vested  in  either  party,  in 

^     ,     ^  ,    the  case  supposed.     The  lerLi  was  only  used,  to  indicate  claims  derived 
Ste2)h€n  C»J    ^  '^^  ,  ,  ^         i 

from  different  sources,  m  <^ntradistinction  to  those  which  are  from  the 

same  source.     So,  in  speaking  of  the  defendant's  purchase,  Mr.  Justioe 

Manning  says  that  he  had  no  doubt  it  was  a  purchase  of  the  "  freehold." 

But,  if  we  look  at  the  context,  it  will  be  seen  that  Uiis  term  is  uaed, 

simply  to  indicate  the  entire  interest  or  quasi  title,  as  distinguished  from 

the  partial  interest,  or  remainder,  reserved  to  Spencer  the  father,  which 

alone  it  was  suggested  had  been  bought  by  the  defendant.    The  term 

"  legal  estate  "  is  used,  in  like  manner,  merely  as  distinguished  from 

the  equitable  (or  qiuisi  equitable)  interest,  or  trust  estate,  supposed  to 

have  been  created  in  favour  of  the  son. 

These  are  the  passages,  apparently,  on  which  Mr.  Justice  MVfor^i 
judgment  was  based.  In  our  opinion,  they  do  not  oppose  the  condafflon 
at  which  we  have  arrived  in  this  case,  while  all  the  other  passages  cited, 
we  conceive,  tend  strongly  to  confirm  it. 

The  construction  placed  by  us  in  the  judgment  in  Spencer  v.  Gray 
(23),  is  supported  equally  by  the  case  of  Terry  v.  Wilson^  decided  in 
the  following  year,  and  by  Macintosh  v.  Macintosh  (24),  decided  only  a 
few  months  before  Spencer  v,  Gray^  all  by  the  same  Judge.  The  plaintifis 
in  the  Macintosh  case  were  the  next  of  kin  of  Robert  Macintoshy  and  the 
defendant,  who  was  or  claimed  to  be  his  heir,  had  in  that  character 
obtained  a  grant  of  land  in  Sydney,  of  which  the  said  Madntoah  vu 
under  Governor  Darling's  proclamation  the  promisee.  The  deceased, 
however,  having  previously  to  1823  held  a  Crown  lease  of  the  premises, 
and  under  colour  of  that  document,  it  would  seem,  applied  in  1827  for 
a  grant  of  the  property  in  fee,  the  plaintiffs  contended  that  it  ought 
still,  as  between  them  and  the  heir,  to  be  deemed  personal  estate.  A 
reference  was  accordingly  made  to  the  Master,  to  report  of  what  estate 
in  the  land,  if  any,  the  deceased  died  seized.  The  Master  reported  that 
MachitosNs  term  had  expired  before  the  application  so  made  by  him, 
but  that  he  had  continued  in  possession  up  to  the  time  of  his  death, 
having  previously  thereto,  but  after  the  issue  of  the  proclamation, 
received  an  answer  from  the  Government  complying  (in  effect)  with  that 
application.  On  these  facts,  the  Master  found  that  the  deceased  had  m 
estate  whatever  in  the  land,  and  Mr.  Justice  Manning,  on  exceptions 
taken  to  the  report,  in  May,  1848,  after  argument,  confirmed  that  finding. 

(23)  Ante,  p.  477,  vol.  1.  (24)  May,  1848. 
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In  Terry  v,  Wilson  (25),  decided  in  October,  1849,  the  defendant  was        1868. 

^i^i^^— ■■■■  I    >        mm 

the  BUi'viving  grantee  of  land  in  Sydney,  under  a  report  by  the  Com-    Cockckoft 
missioners  for  Grants  in  1834,  in  favour  of  herself  and  her  husband,      hancy 
founded  on  a  possession  originally  in  her  father,  and  a  devise  by  him  to  ^  _ 

trustees  for  her.  And  Mr.  Justice  Manning,  in  reference  to  her  interest 
before  the  grant,  as  a  promisee  under  the  proclamation  of  1829,  thus 
expresses  himself :  "  It  would  seem  that,  in  strictness  of  law,  the 
defendant  had  no  defined  estate  whatever  before  the  grant.  But  sub- 
stantially the  promise  of  a  grant,  upon  application,  gave  her  that  which 
was  nearly  equivalent  to  &n  estate  in  fee,  from  the  date  of  the  pro- 
clamation." He  proceeds  to  observe,  that  her  right  (founded  on  that 
promise)  was  to  the  "  acquisition  "  of  an  estate  in  fee,  and  thus,  we 
think,  shows  clearly  that  the  word  **  title,''  and  the  word  "  right,"  as 
used  in  his  judgment  in  Spencer  v.  Gray,  were  used  in  the  same  sense. 

The  decision  in  Terry  v.  Wilson  having  been  appealed  from,  the  Full 
Court  in  December,  1849,  sustained  the  judgment  of  the  Primary  Judge. 
On  this  occasion,  the  interest  or  title  of  the  promisee  from  the  Crown, 
under  the  proclamation  of  1829,  is  spoken  of  as  a  ''right,  interest,  or 
claim,  flowing  from  the  grace  of  the  Crown."  In  one  portion  of  the 
same  judgment,  nevertheless,  the  defendant's  right  or  claim  to  the  fee 
is  described  as  an  "  equitable  "  interest  But  can  it  be  maintained  that 
such  an  interest  was  there/ore  thereby  implied,  as  is  cognisable  in  a 
Court  of  Equity  ?  There  is  nothing  in  the  case  we  conceive  to  support 
that  conclusion.  The  plaintiffs  relied  on  strictly  legal  grounds,  setting 
up  a  title  under  a  Crown  lease,  issued  before  1829,  and  not  under  any 
promise  to  themselves  or  any  other  person.  And  the  expression 
*'  equitable  interest "  was  probably  applied  to  the  de/endant^s  position 
under  a  promise,  solely  as  a  compendious  mode  of  representing  that 
which,  strictly,  was  neither  legal  nor  equitable — and  yet,  in  some  sense, 
was  an  interest  notwithstanding. 

We  come  now  to  the  case  of  Freaks  v,  UoU  (26)  decided  by  Mr. 
Justice  Tfierry,  as  Primary  Equity  Judge  in  1851.  That  was  a  suit  by 
the  creditors  of  one  Salter^  deceased,  against  his  administrator,  for  an 
account  of  the  personal  estate.  It  appeared  that  Salter^  at  the  time  of 
his  death,  was  possessed  of  a  Crown  lease  for  twenty-one  years,  and  that 
the  defendant  after  receiving  the  rent  for  some  years  as  such  adminis- 
trator, applied  for  and  obtained  in  his  own  name  a  grant  in  fee  of  the 
property.  Under  the  usual  decree  the  Master  charged  the  defendant 
not  only  with  the  rents  received  before,  but  all  which  he  had  received 

(25)  Ante,  p.  522,  vol.  1.       (26)  The  Sydney  Morning  Herald,  Aug.  9  and  30, 1851. 
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1858.        after  the  grant,  and  to  this  exception  was  taken,  on  the  ground  that  the 

CocKCBOFT   latter  were  the  produce  of  the  realty,  and,  therefore,  not  within  the 

BUJTC7       reference.   But  the  Judge  clearly  held  that  the  defendant  had  obtained 

^     ,     r  T    ^®  grant  in  his  representative  character,  and  was  consequently  liable 

in  Equity  to  account  for  the  profits,  Hnce  the  date  of  the  grant  as  well 

as  previously,  as  part  of  the  deceased's  personal  assets. 

This  case,  therefore,  was  one  of  a  lease ;  and  consequently  it  is  not 
wholly  in  point  The  judgment  does  not  state  whether  there  was  any 
clause  in  the  deed  providing  for  purchase  of  the  fee,  or  whether  the 
defendant  ffoU  applied  for  the  grant  under  Governor  Darling's  procla- 
mation, and  the  inquiry  was  probably  immaterial  to  the  decision.  Bat 
there  is  one  passage  in  the  judgment,  which,  taken  by  itself,  would  seem 
opposed  to  our  present  views.  It  intimates  that  had  Salter  in  his  life- 
time (under  the  promise  conveyed  by  that  proclamation)  applied  for  a 
grant  of  this  land,  Mr.  Justice  Therry  would  probably  have  held  that 
the  deceased  died  seized  of  it  in  fee.  The  opinion,  indeed,  is  not  abso- 
lutely expressed,  and  the  ground  of  it  would  appear  to  have  been,  that 
such  an  application  pending  the  lease,  would  have  converted  the  estate 
for  years  into  one  of  a  higher  nature.  An  opinion,  however,  that  the 
deceased  had  an  estate  of  any  kind,  under  a  promise  merdy^  would  have 
been  not  only  in  conflict  (as  we  have  shown)  with  previous  recent  case^ 
but  distinctly  opposed  to  a  passage  in  the  same  judgment  In  that 
passage,  the  judge  says  expressly  that  had  Salter's  loaae  expired,  he 
'*  would  have  been  in  possession  as  bailiff  of  the  Grown,  and  have  had 
no  estate,  nor  his  heir  or  administrator,  before  the  grant"  All  the 
authorities  on  the  point,  therefore,  in  this  Courts  appear  to  be  substan- 
tially in  unison. 

In  Clarke  v.  Terry  (27),  decided  by  the  Full  Court  in  1853,  the  plaintiff 
claimed  as  heir  at  law  of  a  promisee  (or,  rather,  of  a  purchaser  from  the 
promisee),  and  sought  a  declaration  that  the  defendants,  who  had  obtained 
a  grant  of  the  property  in  trust  for  other  parties,  were  trustees  for  ho*. 
The  grant  had  issued,  on  a  report  from  the  Commissioners  for  daim^ 
and  the  Court  held,  for  reasons  unnecessary  here  to  state,  that  the 
instrument  in  effect  conveyed  nothing.  Incidentally,  other  questions 
were  noticed,  and  the  Court  intimated  an  opinion  that  the  Commissioners 
had  9iot  (at  least  in  all  cases)  the  arbitrary  discretion,  in  reporting  for 
or  against  parties  claiming  grants,  which  Mr.  Justice  Manning  in  Speneer 
V.  Gray  seems  to  have  attributed  to  them,  but  that  they  ought,  ordin- 
arily, to  act  on  the  same  principles  and  rules  as  those  which  guide 

(27)  Ante,  p.  753,  vol.  1. 
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Gourto  and  Judges.    The  result,  however,  in  the  particular  case,  rendered        1858. 
a  decision  unnecessary,  respecting  either  the  power  of  this  Court  to    Cockcboit 
reverse  decisions  of  the  Commissioners,  or  respecting  the  plaintiffs'  posi<  ^- 

xlANC7. 

tion  as  the  representative  of  a  promisee,  or  her  right  to  any  decree  in 
this  Court  as  such.  Neither  of  those  points,  accordingly,  was  decided, 
and  the  latter  was  not  touched,  nor  do  we  remember  that  it  was  taken 
on  the  argument,  both  plaintiff  and  defendants  being  desirous,  apparently} 
of  an  opinion  from  the  Court  on  the  merits  which  depended  on  a  question 
of  devise. 

We  have  thus,  on  account  of  the  imporfcance  of  the  questions  in  debate, 
examined  with  much  care  the  leading  cases  in  this  Court  affecting  them. 
The  plaintiff's  counsel,  however,  have  referred  us  to  Yem  v.  Edwards  (28), 
already  noticed  in  this  judgment.  In  reference  to  that  authority  it  will 
be  sufficient  here  to  say  that  that  there  undoubtedly  are  cases,  of  which 
Yem  V,  Edwards  and  Freake  v.  Holt  are  examples,  where  the  privity 
existing  between  the  litigating  parties,  and  the  clearly  fiduciary  char- 
acter in  which  the  grantee  has  obtained  his  title,  will  always  give  the 
persons  beneficially  interested  a  locits  standi  in  Equity,  irrespective  of 
any  other  right.  In  Yem  v,  Edwards^  a  testator  in  the  occupation  of 
Crown  lands,  to  which  he  had  no  title  of  any  kind,  devises  it  to  his 
widow  for  her  life,  with  remainder  to  a  third  person.  The  widow  enters, 
and  eventually,  by  virtue  of  that  possession,  and  of  an  act  of  Parlia- 
ment for  giving  a  title  to  lands  similarly  circumstanced,  obtains  a  grant 
of  the  premises  in  fee.  It  was  held  that  the  remainder-man,  on  the 
widow's  death,  could  compel  her  devisee  to  convey  them  to  him.  On 
the  same  principle,  in  Freake  v.  Holty  the  children  of  an  intestate  lessee 
were  held  entitled  to  the  property,  of  which  the  administrator  had,  by 
procuring  an  enlargement  of  his  fiduciary  estate,  become  the  grantee  in 
fee.  The  distinction  between  those  cases  and  the  present,  in  which  there 
is  no  privity  whatever  on  the  part  of  the  plaintiffs  with  the  defendant, 
but  the  claim  is  wholly  adverse^  and  in  which,  moreover,  there  exists  no 
small  uncertainty  whether  it  must  (or  would  in  fact)  have  been  recog- 
nised if  known,  is  obvious.  The  distinction  is  indeed  noticed,  and  the 
different  effect  of  the  two  species  of  claims  observed  upon  in  Spencer  v. 
Gray. 

On  the  questions  of  fraud  in  this  case,  both  as  affecting  the  grantee 
and  the  now  appellant  Nightingale^  the  conclusion  at  which  we  have 
arrived  makes  it  unnecessary  to  say  more,  and  this  merely  because  it 
will  determine  the  question  of  costs,  than  that  we  think  the  evidence 

(28)  3  Jar.  N.S.  462. 
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1858.        preponderates,  to  show  a  knowledge  in  Uancy  ot  the  existence  of  the 
CocKCRorr   plaintiff,  and  that  they  were  Turner* 8  children,  before  he  purchased  from 
^*  their  mother.     Without  saying  that  there  was  actual  misrepresentation 

by  him,  we  have  no  doubt  that  he  was  bound  in  fairness  and  good  con- 
science to  have  disclosed  that  fact.  With  regard  to  iTt^iltiTi^a^tf,  however, 
the  case  stands  (as  to  moral  grounds)  on  a  wholly  different  footing,  and 
we  give  no  opinion,  that  there  is  enough  in  the  case  to  fix  him,  as  a 
purchaser,  with  any  notice  actual  or  constructive.  For  the  reasons  given 
by  us  in  this  judgment^  we  reverse  the  Decree  appealed  against^  and 
dismiss  the  plaintiff's  bill.  The  latter  with  costs,  as  far  as  NighUngak 
is  concerned.  But  there  will  be  no  costs  to  either  defendants  in  respect 
of  the  Appeal,  and  a  majority  of  the  Court  are  of  opinion,  that  the 
dismissal  of  bill  ought  to  be  without  cost  to  Hancy. 

Order  accordingly. 
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NICHOLSON  V.  HEALEY.  (1)  1858. 

Dec,  13. 
Statute  qf  LimitcUionSj  3  <fc  4,  WilL  IV,  c.  27,  8.  3—"  Future  interest  "—Conveyance 

by  husband  o/yn/e*8  land— Discontinuance— 32  Hen.  Vllly  cap.  2.  Sicken  C.J. 

Dickinson  J. 
and 
Certain  land  was  in  1834  granted  to  M.H.,  the  wife  of  J.H. ,  who  alone  conveyed      Therry  J. 

it  to  the  defendant  the  same  year,  and  the  latter's  occupation  continued  until  this 

action.    In  1835  J.H.  and  M.H.  together  conyeyed  the  property  to  the  person?, 

under  whom  the  plaintiff  claimed.     Ejectment  was  not  brought  by  the  plaintiff 

until  1855,  but  within  20  years  of  the  latter  conveyance. 

Heid,  the  title  of  the  plaintiff  was  not  barred  by  the  Statute  of  Limitations.  The 
conveyance  of  J.H.  was  no  forfeiture,  nor  inoperative,  but  passed  all  his  estate  and 
interest,  including  his  prospectiver  ight,  as  tenant  by  the  courtesy.  Consequently 
the  interest  of  the  wife  was  tk/uture  one  within  the  meaning  of  sec.  3  of  the  statute, 
and  could  not  arise  till  the  death  of  J.H. 

Jumpsen  v.  Pitchers  (13  Simons  327)  followed. 

No  "discontinuance"  could  have  affected  the  title  of  the  plaintiffs,  although 
the  deed  of  1834  had  been  by  fine  or  feoffment. 

32  Hen.  VIII,  c.  2,  mentioned. 

This  was  a  motion,  upon  leave  reserved,  to  enter  a  verdict  for  the  defen- 
dant The  question  was  as  to  the  construction  of  the  Statute  of  Limita- 
tions. 

laaatcs  in  support  of  the  motion. 

Blake  and  Faucett,  contra. 

The  facts  and  argument  appear  in  the  judgment  of  the  Court,  de- 
livered, December  13,  by — 

The  Chief  Justice.  This  is  an  action  of  ejectment  for  land  near 
Maitland,  granted,  in  1834,  to  Mary^  the  wife  of  Joseph  Hunt,  Those 
persons  jointly  conveyed,  in  1835,  to  John  Terry  Hughes  and  James 
Hosking ;  and  from  them  the  plaintiff,  under  sundry  intermediate  assign- 
ments, deduces  title.  The  defendant  has,  on  the  other  hand,  unless  by 
the  operation  of  the  Statute  of  Limitations,  no  title,  he  having  purchased, 
or  obtained  a  lease  of  the  property,  in  1834,  from  Joseph  Hunt  alone, 
who  died,  and  consequently  whose  interest  ceased,  before  the  commence- 
ment of  the  action.  The  defendant  has  been  in  undisturbed  occupation, 
however,  ever  since  the  said  year,  1834;  and  this  action  not  having 

(1)  The  Sydney  Morning  Herald,  May  12,  Dec.  14,  1858. 
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1858.        been  commenced  until  1855,  he  relied  on  sucli  20  years  possession  as  a 

Nicholson    b^r.     The  plaintiff  insisted,  on  the  contrary  that  there  was  no  right  of 

XT  ^*  „..      ^entry  against  the  defendant,  and  therefore  no  commencement  of  the 

statutory  limitation,  until  at  all  events  the  execution  of  the  conveyance 

of  1835,  within  20  years  after  which  the  action  was  brought^  and  so, 

that  it  is  within  time. 

There  are  other  questions  in  this  case,  which  remain  yet  to  be  dis- 
cussed ;  but  it  was  agreed  that  the  opinion  of  the  Court  should  first  he 
taken  on  the  present,  inasmuch  as,  if  decided  in  favour  of  the  defendant, 
it  would  itself  be  conclusive.  For  the  purposes  of  this  arrangement,  the 
defendant's  position  is  taken  to  be  that  of  a  purchaser  by  conveyance  in 
fee,  although  the  evidence  on  that  point  is  by  no  means  clear,  and  his 
conveyance  (if  he  had  one)  was  not  produced.  It  was  admitted  that 
Mary  Hunt  died  in  1836,  leaving  a  son  surviving.  Her  husband  died 
some  time  afterwards,  and  (as  already  mentioned)  before  the  action, 
but  when  in  particular  did  not  appear. 

The  plaintiff's  counsel  relied  on  the  case  of  Jumpsen  v.  Pitchers  (2), 
where  it  was  held  that  a  conveyance  by  a  husband  and  wife,  of  land 
the  property  of  the  wife,  by  a  deed  without  fine  levied,  and  which  for 
that  reason  did  not  bind  her,  had  the  effect  of  making  her  interest  in 
the  property  a,  future  one  within  the  meaning  of  section  3  of  the  statute, 
and  so  that  she  could  recover  the  property  after  her  husband's  death, 
notwithstanding  the  17th  section,  although  forty  years  had  elapsed 
since  the  execution  of  that  deed.  For  the  defendant  it  was,  however, 
contended  that  the  present  case  was  distinguishable ;  since  here  the 
husband  alone  assumed  to  convey,  and  thereby  effected  a  "discon- 
tinuance " — on  which  it  was  maintained,  a  right  of  entry  accrued  to  the 
wife,  and  the  statute  began  to  run  immediately.  The  defendant,  it  was 
said,  was  in  possession  necessarily  as  claimant  of  the  fee,  and  not  of  anj 
less  interest,  certainly  not  as  tenant  at  will;  in  which  latter  case, 
doubtless,  the  conveyance  of  1835  first  gave  a  right  of  entry  against 
him.  But  that  although  the  wife  was  under  a  disability  to  sue,  her 
right  to  enter  accrued  on  the  discontinuance,  as  effectually  as  if  she 
were  a  single  woman;  that  she  was  dispossessed  in  1834  by  the 
defendant's  intrusion  under  her  husband's  deed ;  and,  therefore,  that 
the  period  of  twenty  years  commenced  from  that  date. 

There  were  cited  Co.  Lit.  326a ;  Doe  v.  Bramston  (3) ;  Doe  r.  Tih 
(4) ;  Bac,  Ah,  Lease  C,  and  Shep.   Touch.  280.     In  the  course  of  the 

(2)  13  Simons,  327.      (3)  A.  &  £.  63.      (4)  3  B.  &  Ad.  742. 
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argument,  sections  3,  16,  and  17  of  the  statute,  3  and  4  Will.  IV,  c.        1868. 
27,  were  referred  to,  and  sundry  passives  and  cases  in  2  Jioper's  H,  and   Nicholson 
W.  34,  45,  and  55  ]  and  in  the  notes  to  Doe  v,  Nepean  and  Taylor  v. 
Horde,  2  Sm.  L.  C.  380-404. 


V, 
HXXIAT. 


Stephen  C.  J. 


We  have  considered  this  case  and  the  authoiities,  and  we  are  of 
opinion  that  it  cannot  in  eftect  be  distinguished  from  Jumpsen  v. 
Pitchers.  We  think,  consequently,  that  the  defendant's  continuous 
occupation  since  1834,  when  he  is  assumed  to  have  purchased  from 
Joseph  Runt,  is  no  bar  to  the  plaintiff's  title,  founded,  as  that  is,  on  the 
conveyance  from  Joseph  and  Mary  Hunt,  in  1835.  It  is  true  that  in 
Jumpsen  v.  Pitchers  the  deed  was  executed  both  by  the  husband  and 
the  wife.  But,  as  no  fine  appeared  to  have  been  levied  by  either,  this 
conveyance  was  regarded  by  the  Vice-Chancellor  as  one  from  the 
husband  only,  which,  in  legal  contemplation,  it  clearly  was.  At  the 
utmost,  as  it  seems  to  us,  the  wife's  execution  was  evidence  of  her 
assent ;  but  what  operation  could  assent  merely,  witfiout  legal  convey 
ance,  have  in  such  a  case  ?  It  could  not  alter  her  rights,  or  the  value 
of  a  fine,  in  order  to  perfect  any  conveyance  by  a  wife,  would  be 
destroyed.  It  could  not  enlarge  the  husband's  rights,  for  the  same 
reason.  Her  execution,  therefore,  could  not  alter  the  character  or  effect 
of  the  deed ;  and  it  would  operate,  consequently,  simply  as  a  conveyance 
executed  by  him  alone.  A  wife's  assent  is  not  necessary  to  enable  her 
husband  to  convey  his  own  interest  in  land,  of  which  (alone  or  jointly 
with  her)  he  may  in  her  right  be  seized ;  and,  in  the  case  cited,  it  was 
held  that  the  husband  did  nb  more. 

"There  is  a  very  material  distinction,"  says  the  Vice-Ohancellor, 
'' between  the  case  of  a  husband  and  wife  making  the  possession 
derelict,  as  in  Doe  v.  Bramston,  and  the  case  were  the  husband  and 
wife  are  seized  in  fee  in  right  of  the  wife,  and  the  husband,  by  a  con- 
veyance which  does  not  bind  the  wife,  purports  to  convey  the  fee.  For 
the  effect  at  law  is,  that  that  conveyance  merely  passes  to  the  grantee 
of  the  husband,  the  estate  which  the  latter  had,  and  might  have  held, 
during  the  continuance  of  the  coverture."  •  And  then,  holding  that  the 
right  of  entry  first  accrues,  in  such  a  case,  (or,  in  other  words,  the 
statute  begins  to  run),  on  the  termination  of  the  coverture,  because  a 
'* future  estate  or  interest"  arose  to  the  wife,  upon  the  husband's 
conveyance,  which  could  only  come  into  possession  when  his  interest,  in 
the  natural  course  of  events,  should  have  ended,  the  Yice-Chanoellor 
adds  as  follows  :  *'  I  apprehend  that  the  wife  and  her  husband  have,  all 
along  during  the  coverture,  the  freehold  and  inheritance  in  her  right. 
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1858.        and  if  the  husband  chooses  to  convej  the  estate,"  (that  is,  obviooslj, 
KicBOLSos    ^0  estate  which  he  individoallj  may  convey,)  ''  during  the  coverture, 
HcALET      ^^^  ^^  inheritance  remains  as  it  was  before^" 

Stephen  C. J.  To  the  same  effect,  substantially,  are  the  observations  by  Lord  St, 
LeanardSj  2  Stt^  V.  and  P.  347,  on  the  case  of  Doe  v.  BramgUm, 
Distinguishing  a  possession  vacated  by  the  husband  and  wife,  from  the 
case  of  possession  under  a  conveyance,  by  the  husband  and  wife,  of  her 
estate,  by  a  deed  not  operative  to  bind  her,  he  says  this :  *^  The 
operation  of  such  a  conveyance  was,  to  pass  the  husband's  interest  in 
his  marital  right,  or  as  tenant  by  the  courtesy,  as  the  case  might  be; 
and  the  wife,  or  her  heir,  was  entitled  to  recover  upon  the  determina- 
tion of  that  estate,  from  which  time,  and  not  before,  time  ran  against 
them."  The  noble  author  expresses  bis  opinion,  that  such  must  still  be 
the  law, — ''for,"  says  he,  ^' after  the  conveyance  the  husband  could  not 
appear  against  his  own  act,  and  the  wife  would  have  no  right  to  do 

*  so  in  respect  of  her  estate."     Whence  he  concludes,   that^  until  the 

husband's  death,  happen  when  it  might,  the  statutory  limitation  would 
not  begin  to  operate, — since,  were  the  construction  otherwise,  the  wife, 
if  her  husband  lived  beyond  forty  years,  would  be  barred,  without  ever 
having  had  for  one  moment  a  right  of  action.  So  that  there,  also,  the 
conveyance  was  regarded  as  if  it  had  been  by  the  husband  only ;  and  it 
is  clear  that  the  wife's  execution  or  concurrence  was  not  supposed  to 
affect  the  question. 

The  judgment  of  the  Vice- Chancellor,  as  reported,  would  seem  to 
take  no  account  of  the  husband's  right,  as  a  tenant  by  the  courtesy,^ 
supposing  that  there  were  any  issue  of  the  marriage,  for  the  estate,  it 
is  said,  would  be  in  the  wife  if  she  survived,  or  in  her  heir  if  the 
husband  were  survivor.  But  the  particular  case  of  tenancy  by  the 
courtesy  in  the  husband,  and,  therefore,  in  his  transference,  had 
evidently  not  presented  itself.  The  Yice-Chancellor  speaks  of  the 
conveyance,  in  so  many  words,  as  one  which  the  husband  ''  might  law- 
fully "  make.  It  can  hardly  be  supposed,  therefore,  that  His  Honor 
thought  the  act  a  forfeiture  of  any  marital  right  whatever.  But  the 
language  of  Lord  St.  Leonards^  in  the  passage  quoted,  leaves  no  room 
for  doubt  on  this  point. 

It  appears  to  us  to  follow,  that  Joseph  Hunt's  conveyance  to  the 
defendant,  although  in  intendment  and  terms  a  conveyance  in  fee^  was 
no  forfeiture,  nor  inoperative;  but  that  it  passed  all  the  husband's  estate 
and  interest,  including  the  right  which  he  had,  prospectively,  as  a  tenant 
by  courtesy,  after  Mary  Hunt's  death*     If  so,  whatever  the  lengih  of 


Stephen  C  J . 
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possession  in  the  defendant,  no  action  could  have  been  brought  to  evict        1858. 
him,  until  after  the  said  Joseph  Hunt's  death ;  for,  until  then,  there    Nicholson  ^ 
being  issue  of  the  marriage  HunCa  interest  continued.     But,  putting     ^  ^' 
aside  all  question  as  to  tenancy  by  courtesy,  the  wife's  inheritance  could 
not  have  fallen  in,  or  in  other  words  become  an  estate  in  possession,  and 
therefore  the  right  of  action  in  her  grantees,  or  those  claiming  under 
them,  could  not  arise,  until  her  own  death,  which  was,  as  already  men- 
tioned, in  the  year  1836. 

We  have  sufficiently  indicated  our  opinion,  for  the  reasons  assigned, 
that  this  case  cannot  be  distinguished  from  Jumpsen  v.  Pitchers,  by  the 
circumstance  merely  that  the  conveyance  was  here  by  the  husband  only. 
What,  then,  becomes  of  the  argument  respecting  discontinuance  1  It 
was  submitted  that  a  discontinuance  was  here  worked,  by  the  husband's 
conveyance ;  and  for  this  Littleton  was  cited,  who  puts  the  case  of  a 
husband,  seized  of  land  in  right  of  his  wife,  enfeoffing  another,  as 
amounting  to  a  discontinuance.  It  is  not  easy  to  see  how  this  affects 
the  question.  A  ^'  discontinuance  "  (according  to  the  commentary,  in  the 
passage  referred  to),  is  an  alienation  by  one  seized  in  right  of  another, 
whereby,  after  the  alienor's  death,  the  heir  or  the  person  in  reversion 
cannot  enter,  but  is  driven  to  bring  an  action.  But,  by  the  32  Hen.  VIII, 
c.  2,  the  wife  or  her  heir  on  the  husband's  death  may  enter,  without 
action,  notwithstanding  any  such  alienation.  The  point,  however,  appears 
to  us  to  be  of  no  moment.  In  the  case  sought  here  to  be  distinguished, 
the  creation  of  an  estate  in  the  alienee,  co-extensive  with  that  of  the 
alienor,  was  plainly  not  doubted ;  and  the  difficulty,  supposed  to  arise 
from  the  effecting  of  a  discontinuance,  was  there  never  suggested. 

No  authority  indeed  was  necessary  for  the  position,  that  a  husband 
has  during  his  life  the  freehold,  and  right  of  possession,  in  his  wife's 
land,  and  may  convey  that  estate  and  right  to  another.  See  the  notes 
by  Hargr,  and  Butler,  on  the  passages  in  Co.  Lit,  title  Discontinuance. 
But  if  a  'Miscontinuance"  would  have  had  the  effect  supposed,  as  a 
disseizin  of  the  husband  and  wife  would  have  had,  it  may  be  sufficient 
to  observe  that  neither  is  induced  except  by  certain  species  or  forms  of 
conveyance,  and  that  none  such  here  appears.  Littleton  speaks  of  a 
feoffment,  which  is  one  of  thesa  But  the  ordinary  mode  of  assurance 
by  lease  and  release,  for  instance,  or  any  other  which  conveys  only  what 
the  gprantor  has,  and  gives  no  tortious  title,  it  Ls  scarcely  necessary  to 
say  is  not  among  the  number.  There  is  no  evidence  to  show  what  the 
defendant's  deed  in  fact  was ;  and  we  have  no  right  to  assume,  that  it 
was  not  simply  a  grant,  or  conveyance  by  lease  and  release.     But, 

s 
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1868.        supposing  that  the  husband  had  oonveyed  in  fee  by  fine  or  feoffment,  tiie 

^  NicHOLSoK    difloontinuanoe  thereby  induced  would  not  hare  prejudiced  the  gnntee's 

„  ^  title.     As  between  him  and  the  husband,  all  that  the  latter  had  in  tiie 

HXALET. 

land  clearly  passed ;  and  it  is  nothing  to  the  pntpoae,  that^  by  tliB 
'  tortious  fee  created,  the  wife's  existing  estate  was  diq>laoed.  A  wife 
cannot  be  dieneised  by  her  husband,  and  the  right  of  poaaession,  during 
the  coverture,  would  remain  in  him  or  his  transferee.  Cbnseqaendj, 
until  her  death,  at  all  events  there  could  be  no  right  of  entry  on  the 
defendant;  and  the  twenty  years,  therefore,  would  not  sooner  commence. 

Verdict /or  plaintiff  sustained. 


SUPREME   COURT  OASES.  l^^? 


BLOXSOME  V.  DUNBAR  (1)  1858. 

Criminal  information — Libel — Onus  on  plaintiff  to. prove  complete  innocence  oj  the 

charge — Licenstng  Act,  13  Vic,  No.  29,  8,  3 — Techrdcal  breach  of  law,  Stephen  C.J. 

Dickinson  J. 

Where  an  application  for  a  criminal  information  is  made  against  a  person  for  a     Therrv  J 
libel  containing  two  impatations,  one  of  which  is  wholly  unsustained  by  the  defen- 
dant, the  rale  cannot  be  granted  unless  the  plaintiff  exculpate  himself  from  both 
charges. 

A  criminal  information  will  not  be  allowed  where  the  plaintiff  has  committed  a 
technical  and  merely  inadvertent  breach  of  the  Licensing  Act,  13  Vic,  No.  29,  s.  3, 
although  he  has  been  subjected  to  a  malicious  attack  by  the  defendant  in  reference 
thereto. 

This  was  an  application  by  role  nisi  for  a  criminal  information  against 
the  defendant  for  a  libel  against  the  plaintiff,  contained  in  a  letter  which 
defendant  had  caused  to  be  published  in  the  Armidale  Express, 

In  the  month  of  January  last,  the  plaintiff  a  magistrate  of  the  terri- 
tory, was  a  candidate  for  the  representation  of  New  England  in  the 
L^islative  Assembly,  and  the  defendant  wrote  and  published  the  letter 
complained  of  for  the  apparent  purpose  of  influencing  the  electors  against 
the  plaintiff.  The  aspersions  in  the  letter  were,  first,  that  Mr.  Bloxsome 
had  oommitted  two  breaches  of  the  Licensing  Act,  13  Yia,  No.  29,  by 
selling  wine  to  two  persons  named  Robertson  and  Badford;  secondly, 
that  plaintiff  had  admitted  this  breach  of  the  Act,  and  had,  in  fact,  set 
the  law  at  defiance,  upon  the  ground  that  the  information  had  not  been 
laid  soon  enough  after  the  offences  had  been  committed ;  thirdly,  that  he 
carried  on  a  public-house  through  an  agent.  It  was  urged  in  this  letter 
that  Mr.  Bhassoine  was  not  only  unfit  for  a  seat  in  Parliament,  but 
ought  not  to  be  retained  in  the  Commission  of  the  Peace. 

The  plaintiffs  affidavit  was  to  the  effect  that  he  had  received  four 
quarter-casks  of  wine  from  England,  and,  finding  that  he  had  more  than 
he  immediately  needed,  bad  parted  with  two  of  them  to  the  gentlemen 
already  mentioned  at  the  same  price  that  he  had  himself  paid.  In  this 
he  had  not  the  slightest  intention  of  violating  the  law. 

The  defendant  swore,  among  other  things,  as  to  his  information  and 
belief  that  the  plaintiff  had  taken  out  a  license  for  a  public-house  at 
Dundee,  the  Grovemment  township  on  his  station,  at  which  the  person 

(1)  The  Sydney  Morning  Herald,  6  July,  1858. 
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1S58.        in  whose  name  it  was  carried  on  was  the  plaintiff's  mere  agent,  remuner- 
Bloxsome    ^^^^  ^^  ^  commission  of  10  per  cent,  upon  his  sales.    The  plaintiff  offered 
to  meet  this  further  imputation  by  a  direct  denial  on  oath,  but  the  Court 
did  not  conceive  this  at  all  necessarv. 

IsctacSy  in  support  of  the  rule.  The  libel  was  one  of  so  malicious  and 
baseless  a  character,  that  even  if  Mr.  Bloxsome  had  unwittingly  com- 
mitted a  breach  of  the  Licensing  Act,  he  was  still  entitled  to  ask  for  a 
criminal  information. 

Wise  showed  cause.  No  person  can  obtain  the  intervention  of  the 
Supreme  Court  with  this  extraoixiinary  remedy,  unless  he  clear  himself 
in  omnibus  of  the  imputations  against  him,  in  the  libel  complained  of. 

The  Chief  Justice  in  delivering  judgment,  said  that  the  Court  vas 
unanimous  in  holding  that  no  imputation  whatever  remained  against 
the  character  of  the  plaintiff,  although  they  should  be  compelled  t-o 
refuse  his  application. 

Mr.  Bloxsome  had  done  nothing  unworthy  of  a  gentleman.  The 
defendant  on  the  other  hand  had  acted  with  great  impropriety  in  thus 
making  a  merely  technical  and  unknown  breach  of  the  law,  involving 
no  moral  culpability,  the  groundwork  of  a  violent  and  malicious  attack. 
Under  these  circumstances,  he  was  sorry  that  he  felt  constrained  to 
refuse  the  rule.  But  although  the  spirit  of  the  Act  had  not  been  broken 
by  the  plaintiff,  and  even  the  breach  of  the  letter  had  been  inadvertenti 
there  had  been  a  breach  of  the  latter  character.  The  object  of  the 
statute  was  to  prevent  sly  grog-selling,  one  of  the  most  demoralising 
agencies  in  the  colony  ;  and  by  the  third  clause,  even  the  sale  of  a  large 
quantity  of  wine,  such  as  this,  would,  in  most  parts  of  the  interior,  be 
a  breach  of  the  letter  of  this  Act.  Such  a  sale  might,  however,  have 
taken  plaee  in  Sydney  or  in  any  of  the  towns  proclaimed  by  the 
Governor.  In  these  places  it  would  not  have  been  even  a  technical 
offence.  Still,  in  this  respect,  the  plaintiff  had  failed  to  clear  himself 
in  omnibus  of  the  imputations  in  the  libel,  and  even  although  that  part 
which  related  to  the  public- house  was  wholly  unsustained,  the  criminal 
information  could  not  go  upon  that  ground  alone,  the  practice  of  the 
Queen's  Bench  being,  that  where  there  were  two  charges  before  the 
Court  the  plaintiff  must  wholly  exculpate  himself  from  both,  or  mnst 
fail.  If  he  could  see  any  way,  in  accordance  with  the  usual  piuctice,  of 
making  defendant  pay  the  costs,  although  the  rule  was  refused,  he 
would  gladly  do  so,  but  he  did  not  see  how  this  could  be  done.  The 
rule  must,  therefore,  be  discharged,  without  costs. 
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Dickinson,  J.,  was  of  the  same  opinion.     The  plaintiff's  case  must        ISoS. 

fail,  because  be  had  done  the  act  imputed  to  him.     Although  he  had     Bloxsome^ 

committed  no  moral  wronsr,  and  the  comments  of  the  defendant  were     ^^    ''- 

°  .  Dunbar. 

consequently  wholly  unwarranted,  the  plain  object  of  the  statute  was  to 
prevent  the  retailing  of  intoxicating  liquors,  but  under  the  third  section 
the  sale  even  of  a  large  quantity  in  unproclaimed  towns  would  be  an 
offence.  Consequently,  althougli  the  plaintiff  had  only  afforded  to  his 
friends  the  accommodation  which  gentlemen  were  in  the  frequent  habit 
of  extending  to  each  other,  yet  he  had  unwittingly  committed  a  breach 
of  the  law.  The  aspersions  in  reference  to  the  public-house  had  been 
sufficiently  met  by  the  offer  of  the  plaintiff  to  disprove  them  on  oath, 
but  having  failed  to  clear  himself  in  omnihua  he  could  not  get  his  rule. 
On  the  question  of  costs,  he  was  of  the  same  opinion  as  the  Chv>f  Justice, 

TuERRY,  J.,  concurred  with  the  other  members  of  the  Court  in  holding 
that  the  rule  must,  for  the  reasons  already  alleged,  be  discharged,  but  he 
was  of  opinion  that,  under  the  circumstances,  the  defendant  ought  to  be 
compelled  to  pay  all  the  costs.  The  only  offence  which  the  plaintiff  had 
committed  was  one  of  a  purely  technical  character,  involving  no  moral 
culpability  whatever,  and  afforded  no  excuse  for  the  attacks  of  which 
it  had  been  made  the  basis.  He  thought,  therefore,  that  the  fact  of 
the  plaintiff  not  being  able  to  clear  himself  of  this  merely  technical 
and  inadvertent  breach  of  the  law  should  not  prevent  the  Court  from 
imposing  costs  upon  the  defendant,  the  latter  having,  by  his  conduct, 
caused  this  appeal  to  be  made. 

Rule  discharged^  witliout  costs. 
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»»58.  DUMARESQ  v.  ROBERTSON.  [No.  1.]  (1) 

Aufj  23 

•''      '         Pleading — Esqm7u:ti<mofinadmiMiblearermenU — Aclionitnder20  Vie.,  I^o,  15, 

and  The  Coart  has  power,  iodependeiiily  of  the  Common  Law  Procedure  Act,  to 

Dichijison  J.  expunge  inadmiasible  averments  from  a  declaration,  in  an  action  under  the  20  Vie., 
No.  15.  The  declaration  should  not  set  out  the  proceedings  before  the  Govern- 
ment in  a  cluim  for  compensation,  but  only  such  facts  as  are  legally  neceaaaty  for 
consideration  in  regard  to  the  amoant  of  damages. 

This  action  was  one  under  the  20  th  Yictoria,  No.  15,  for  damages  said 
to  have  been  sustained  by  the  plaintiff,  by  the  breach  of  a  promise  made 
to  him  by  Governor  Sir  Ralph  Darling^  of  a  grant  of  land  at  Woolloo- 
mooloo.  The  portions  of  the  declaration  which  set  out  the  circumstoDoes 
under  which  the  promise  was  said  to  have  been  made  by  Sir  Ralph 
Darling^  and  to  have  been  subsequently  broken  by  Sir  Richard  Bmvrhe^ 
were  not  objected  to ;  bat  there  were  averments,  Ist,  that  this  land  in 
question  was  granted  to  others,  and  was  some  years  afterwards  sold  for 
X5,O0O ;  2nd,  that  plaintiff  had  petitioned  to  the  Legislative  Assembly ; 
3rd,  that  the  Assembly  had  referred  the  matter  to  a  s^ect  committee  of 
its  own  body,  which  had  recommended  that  plaintiff  should  be  allowed 
to  purchase  land  at  .auction  to  the  extent  of  £5,000  without  payment. 
These  averments,  it  was  contended,  were  irrelevant  and  inadmissible,  as 
it  was  for  the  Court  and  jury  to  decide  upon  the  plaintiff's  claim  upon 
such  evidence  as  might  be  brought  before  them,  and  their  decision  must 
not  be  influenced  by  expressions  of  opinion  from  any  other  body. 

The  SMdUtr-GeMral  moved  for  the  expunction  from  the  declaration 
-of  the  several  clauses  objected  to. 

Wise  argued  contra. 

The  Court  directed  the  averments  or  clauses  in  question  to  be 
expunged.  The  petition  need  not  be  set  out  in  the  declaration,  as  it 
was  only  required  by  the  Act  as  a  basis  for  a  reference  of  the  pending 
question  by  the  Executive  to  the  decision  of  the  Supreme  Court ;  when 
then  referred  it  became  necessary  to  state  such  facts  of  the  case  as  were 
necessarily  and  legally  to  be  considered  in  reference  to  the  amount  of 
damages.  Anything  further  and  in  the  nature  of  the  averments  then 
in  question  was  inadmissible,  and  would  tend  to  prejudice  the  case. 
Their  Honors  were  also  of  opinion  that  they  would  have  power  to  make 
this  order  independently  of  the  Common  Law  Procedure  Act,  as  this 
proceeding,  although  not  precisely  an  action,  was  one  in  the  nature  of 
an  action,  and  its  record  subject,  consequently,  to  similar  liabilities. 

Order  accordingly, 

(I)  The  Sydney  Morning  HertUd,  Aug.  24,  1858. 
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STEWART  V.  BYRNES.  (1)  1868. 


July  13. 


Brecuh  of  promise  of  marriage — Damages — Demand  and  refusal— -Prejitdgment  of      g^s  S' 

case  by  juryman — Amount  of  verdict  found  by  striking  average — Examination  of         •*'  •    • 

Jury  under  a  Commission — Duty  of  Commissioner  when  evidence  is  objected  to.     Stephen  C.J. 

Dickinson  J. 

In  an  action  for  breach  of  promiBe  of  marriage  the  amount  of  damages  is  not  to      Therry  J. 
depend  merely*  on  the  pecuniary  loss  to  the  plainti£     Where  there  has  been  a 
positive  refusal  to  marry,  no  fonnal  request  is  necessary  to  give  a  right  of  action. 

Where  a  juryman  was  hSard  to  say  before  the  trial,  in  reference  to  a  particular 
defendant,  that  if  he  were  on  the  jury  he  **  would  whip  it  into  the  defendant,"  or 
words  to  that  effect,  but  subsequently  swore  that  he  only  used  the  words  in  joke, 
and  that  in  reality  he  assessed  the  damages  lower  than  the  other  jurymen,  it  is  no 
.ground  for  a  new  trial  {Dickinsoji^  J.,  dissentiente). 

The  Court  will  not  grant  a  new  trial  on  the  ground  that  the  jury  have  arrived 
at  the  amount  of  their  verdict  by  striking  an  average  of  the  amounts  'proposed  by 
the  several  jurymen. 

On  an  examination  before  a  Commissioner,  when  a  question  is  objected  to,  it  is 
the  duty  of  the  Commissioner  to  note  such  an  objection  for  the  subsequent  decision 
of  the  Court,  but  to  allow  the  questions  to  be  put  and  record  the  answers. 

!Nbw  Trial  Motion.  This  was  an  action  for  breach  of  promise  of 
marriage,  wherein  the  plaintiff  bad  obtained  a  verdict  with  £500 
damages.  The  following  facts  appeared  from  the  affidavits.  A  juror 
who  sat  upon  this  case  had  been  heard  to  declare  his  intention,  if 
«mpannelled  therein,  to  '^  sheet  it  home  **  to  the  defendant 

At  the  trial  a  letter  from  the  defendant  to  Mrs.  Stewart,  the  mother 
of  the  plaintiff,  declaring  it  impossible,  for  various  reasons,  that  he 
should  marry  the  plaintiff^  was  admitted  in  evidence,  but  his  Honor, 
the  Chief  JtJtBtice,  refused  to  compel  the  production  of  other  letters 
therein  referred  to,  as  containing  other  reasons  for  bis  refusal.  It 
appeared  that^  when  the  plaintiff  heard  of  certain  charges  against  her, 
she  offered  to  release  defendant  from  his  promise,  if  he  believed  them,  but 
the  defendant  did  not  then  accept  his  release,  and  it  was  only  by  a  subse- 
quent letter  to  Mrs.  Stevoart  that  the  marriage  was  finally  broken  off. 

Wiae  and  Steplisn  in  support  of  the  motion.  The  case  had  been  left 
improperly  to  the  jury,  as  to  whether  there  was  a  readiness  to  marry  on 
the  part  of  the  plaintiff  and  an  absence  of  such  readiness  on  the  part  of 
the  defendant,  whereas  the  true  issue  was,  whether  there  had  been  a 
demand  of  marriage  on  the  one  hand,  and  a  refusal  to  marry  on  the  other. 

(1)  Tke  Syda/ey  Mcming  Herald,  July  14  and  15,  Aog.  28,  SM^  6  sad  8,  1858. 
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The  damages  had  been  wrongly  estimated ;  the  plaintiff's  position  and 
prospects  were  incorrectly  allowed  to  influence  the  jury.  Further  the 
plaintiff  was  only  entitled  to  compensation  for  pecuniary  loss. 

Lastly,  a  new  trial  should  be  granted  by  reason  of  the  juror's 
prejudgment  of  the  case. 

The  Attorney 'General  and  DaUey  contra. 

The  Chief  Justice  said  that  the  Court  was  quite  agreed  upon  all 
points  but  one.  This  was  as  to  the  alleged  prejudgment  of  the  case  by 
a  juror,  and  they  would  give  judgment  upon  it  on  the  following  day. 
He  was  clearly  of  opinion  that  a  mercantile  view  of  the  case  as  to  the 
principles  upon  which  damages  were  to  be  assessed  was  not  the  correct 
one.  The  young  lady  had  not  only  been  deprived  of  an  establishment 
iu  life  wliich  she  had  had  good  reason  to  look  forward  to,  but  had  been 
wounded  in  her  feelings,  and,  to  a  certain  extent,  injured  in  her  character 
and  prospects.  It  is  not  improbable  that  her  future  chances  of  an 
advantageous  marriage  would  be  materially  weakened  by  the  sort  of 
reproach  that  had  been  cast  upon  her  in  the  breaking  off  of  the  defendants' 
engagement.  All  these  were  subjects  to  be  taken  into  consideration  by 
a  jury  in  considering  the  amount  of  damages  which  were  to  be  awarded, 
and  he  was  by  no  means  prepared  to  say  that  £500  was,  all  these  things 
considered,  more  than  a  sufficient  compensation  for  the  injury  which  the 
plaintiff  had  sustained.  The  fact  of  the  defendant  having  been  spoken 
of  as  being  likely  to  be  raised  to  the  magistracy  was  a  sufficient  reason 
why  the  jury  should  assume  that  he  Lad  not  only  a  good  position  in 
society  but  a  certain  amount  of  property.  The  final  letter  written  by 
the  defendant  showed  a  determination  to  break  off  the  match,  and  was 
in  itself  a  complete  refusal  to  marry.  The  readiness  and  willingness  of 
the  plaintiff  to  marry  must  be  presumed  from  all  the  fact&  It  could 
never  be  presumed  that  there  was  any  obligation  on  the  part  of  the  lady 
to  do  so  indelicate  a  thing  as  to  ask  a  man  to  marry  her.  Had  the 
defendant  accepted  at  the  time  the  release  which  she  offered  he  would 
doubtless,  have  been  de  facto  released.  But  it  was  offered  to  him  "  if 
he  believed  "  the  charges  which  had  been  made  against  the  plaintiff, 
and  he  had  refused  to  avail  himself  of  this  offer,  stating  that  he  did  not 
believe  these  charges.  The  breach  of  the  engagement  was  his  own  sole 
act. 

Dickinson,  J.,  concurred  in  the  views  already  expressed  by  the 
Chief  Juetice,  and  added  further  reasonings  to  show  the  soundness  of 
the  conclusions  thus  arrived  at.  The  letters  referred  to  in  that  of  the 
defendant  to  Mrs.  Stewart  had  been  rightly  rejected  at  the  trial,  because 


t'. 
Byrnbs. 

Dickinson  J. 


SUPREME   COURT   CASES.  1093 

they  were  in  no  way  necessary  to  explain  or  modify  this  letter,  which  1858. 
contained  a  distinct  and  clear  refusal  to  marry  Miss  Steioart,  and  Stewart 
lissigned  specified  reasons  for  such  refusal.  The  issue  as  to  whether 
there  had  been  a  request  for  marriage  on  the  part  of  the  plaintiff  was 
an  immaterial  one ;  but  there  was^  in  fact,  evidence  of  a  continuing 
request  in  the  initiation  and  conduct  of  these  very  proceedings.  No 
formal  request  was  necessary,  and  as,  on  the  part  of  the  defendant, 
thera  had  been  a  most  positive  refusal,  the  cause  of  action  was  com- 
plete. The  damages  were  properly  computable  upon  the  principles 
already  laid  down,  not  only  for  the  loss  of  the  social  and  pecuniary 
advantages,  which  would  have  ensued  to  the  plaintiff  from  a  marriage 
with  the  defendant,  but  for  the  damage  which  such  a  refusal  of  her 
hand  was  calculated  to  inflict  by  diminishing  her  future  chances  of 
marrying  well. 

TnERRY,  J.,  concurred  generally  in  the  opinions  expressed  by  his 
colleagues. 

Judgment  on  the  remaining  point  was  delivered  the  following  day, 
July  14— 

The  Court  was  of  opinion  that  though  the  verdict  was  perfectly  in 
accordance  with  the  evidence,  that  the  damages  were  by  no  means 
excessive,  and  that  a  more  fair  result  could  not  be  arrived  at  if  the 
case  was  tried  by  the  most  impartial  jury,  still  it  was  only  fair  to  the 
juryman  himself,  who  was  stated  to  have  been  prejudiced,  that  he  should 
have  an  opportunity  of  explaining  what  he  actually  did  say.  It  cer- 
tainly was  not  clear  what  the  exact  words  were.  The  juryman  said, 
"  He  would  sheet  it  home  to  the  defendant,"  or  words  to  that  eflect. 
As  it  was,  therefore,  left  as  a  matter  of  inference  that  the  juryman  was 
prejudiced,  the  Court  ought  to  be  able  to  see  that  that  inference  was 
correct.  Taking  the  words  in  the  most  favourable  light,  that  the  jury- 
man merely  meant  that  if  the  case  was  made  out  against  the  defendant, 
he  would  make  him  smart  for  it,  it  still  appeared  that  the  juryman  was 
disposed  to  assess  the  damages  with  the  view  rather  to  punish  the 
defendant  than  to  compensate  the  plaintiff  for  the  wrong  done  her ;  and 
as  the  law  recognised  no  such  thing  as  vindictive  damages,  they  thought 
it  would  be  more  satisfactory  that  the  Court  should  know  under  what 
circumstances  the  words  were  uttered.  The  order  of  the  Court  therefore 
was,  *'  that  the  case  should  stand  over  till  the  first  day  of  next  term.  In 
the  meantime,  the  witness,  Joseph  West,  junior,  to  be  examined  orally 
before  W.  U,  Palmer j  Esq.,  a  commissioner  of  the  Court,  as  to  the  par- 
ticular words  used,  the  occasion  when  they  were  used,  whether  the 
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1858.  witness  was  preaent  in  Ooart  wbea  the  juror  entered  the  box,  or 
Stswabt  selected  as  a  juror,  and  whrther  the  witness  then  mentioned  to  tibe 
Btuu.  <^^^c°^^uit  or  his  attorney  the  &ct  of  the  words  having  bem  naed,  aad  if 
not,  why  not  The  pkintiff  to  have  leave  to  examine  also  the  jwkkc  imm^NJ, 
as  to  the  words  used,  and  tho  occasion  on  which,  the  f e^ngs  with  wliich^ 
and  the  fact  in  respect  of  which  the  words  were  used,  and  what  the 
jaror  meant  by  the  words,  and  whether  they  had  reference  to  the 
damages  to  be  given  on  the  trial,  with  leave  for  both  parties  to  cross- 
examine."  Unless  a  satisfactory  explanation  was  given  a  new  trial 
would  be  granted. 

On  the  matter  coming  before  the  Court  again,  Aug.  27,  it  appeared 
that  the  impeached  juryman  had  been  examined,  and  had  admitted 
having  made  use  of  the  expressions  attributed  to  him,  or  of  others 
equally  strong,  but  denied  that  he  had  been  in  any  way  biassed.  The 
defendant's  attorney,  however,  had  been  prevented  from  cross-examining 
the  juror,  certain  questions  which  he  proposed  to  put  with  the  view  of 
testing  such  juror's  credit  in  this  matter  having  been  disallowed  by  the 
commissioner. 

The  Court  directed  the  commission  to  be  returned,  in  order  that  the 
cross-examination  might  be  completed.  In  refusing  to  allow  this  cross- 
examination,  the  commissioner  had,  in  fact,  disobeyed  the  order  of  the 
Court.  The  safer  course  in  all  such  cases  was  for  the  commissioner, 
when  objections  were  taken  to  a  particular  question,  to  note  such  objec- 
tion in  the  margin,  for  subsequent  decision  by  the  Court,  but  to  allow 
the  questions  to  be  put,  and  to  record  the  answers. 

The  return  was  made  and  argument  heard  thereon,  Sept.  4. 

Wise,  for  the  defendant. 

The  Attomsy  General  and  Gary  for  the  plaintiffl 

Gur,  adv.  vulL 

Judgment  was  delivered  separately  by  their  Honors,  Sept.  7,  as 
follows  : — 

The  Chibf  Justice  expressed  his  opinion  that  the  verdict  ought  not 
to  be  disturbed. 

First  as  to  the  expression  used  by  the  juror.  It  appeared  that  it  was 
used  in  a  public  room,  in  which  opinions  were  uttered  by  several  persona; 
and  this  gentleman,  in  a  bantering  and  joking  manner,  used  the  words 
imputed  to  him,  but  meaning  in  &ct,  he  swean^  nothing  'v^iatever  by 
them.    He  swears  that  he  never  had  any  prejudice^  or  unfriendly  feefisg^ 
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Bgauui  the  defendant ;  and,  on  tbe  ooatrarj,  that  the  damages  proposed        ISK 
bj  him  ill  the  jnry-rocun  in  consultation  with  his  brother  jurors,  were  ~^^ijaa^ 
the  lowest  of  all  there  suggested.  _^' 


Secondly,  as  to  the  objection  (arising  out  of  that  disclosure  by  the  Stepkem,  O.J. 
juror)  that  the  mode  thereupon  adopted  by  the  jury  Mas  illegal,  and 
indicated  a  result  obtained  by  chance  only,  not  by  reflection,  the  Chief 
Justice  thought  this  i^ot  available  to  the  defendant,  and,  in  effect,  under 
the  circumstances,  that  it  was  not  a  good  objection.  The  juror,  indeed, 
seems  to  have  named  his  amount  of  damages,  after  having  heard  the 
sums  proposed  by  the  others,  and  to  have  suggested  a  less  amount  than 
he  really  thought  just,  for  the  purpose  of  reducing  the  average  to  what 
he  believed  would  be  so.  That  of  course  was  not  commendable  in  the 
juror,  for  each  was  bound  to  state  truly,  and  according  to  his  conscience 
what  he  conceived  ought  to  be  the  damages ;  and,  as  the  striking  of 
an  average  was  agreed  upon,  after  the  other  jurors  apparently  had 
mentioned  their  several  conclusions,  the  defendant  acquired,  by  Mr. 
WdQcej^s  proceeding  an  undue  advantage.  But  of  this,  it  is  not  for  the 
defendant  to  complain.  Assuming,  however,  as  the  Chief  Justice  took  * 
the  facts  to  be,  that  the  other  juroi*8  as  they  were  bound  to  do,  by 
suggesting  each  in  sincerity  the  amount  believed  by  him  to  be  the  just 
measure  of  damages,  his  Honor  did  not  conceive  that  an  agreement 
thereupon  come  to  by  all,  to  adopt  whatever  should  be  the  average  of 
the  whole  amounts,  does  in  a  case  of  this  kind  form  a  valid  objection  to 
the  verdict.  In  every  case  were  the  damages  are  unliquidated,  and 
depend  on  considerations  the  estimate  of  which,  in  different  minds,  will 
probably  vary  almost  infinitely,  some  method  of  compromise  must  be 
adopted,  or  no  verdict  whatever  could  be  arrived  at.  Each  must  give 
way  on  the  point ;  and,  since  no  exact  reasoning  or  arithmetical  calcula- 
tion is  possible  on  such  a  question,  there  must  be  some  such  method  as 
that  adopted. 

Dickinson,  J.,  said, — I  am  of  opinion  that  it  will  be  prudent  in  this 
ease  to  order  a  new  trial..  I  have  come  to  this  conclusiou  with  great 
rd.actance^  and  with  great  distrust  of  my  own  judgment  For  as  the 
jVETor  has  sworn  that  what  he  said  was  uttered  only  in  banter,  and  that 
he  had  no  feeling  against  the  defendant,  it  is  difficult  to  believe  that 
any  mischief  has  been  actually  occasioned.  I  concur  with  my  learned 
colleagues  in  thinking  that  verdicts  must  oftentimes  be  arrived  at  by 
euBtpromiae ;  but  the  peculiar  mode  of  compromise  that  was  effected  in 
this  eaae^  by  striking  an  average  in  the  manner  detailed,  is  one  that 
LOt  be  commended.     As  it  appears  that  the  jvror  said  before  the 
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1858.  trial  that  if  he  should  be  on  the  jury  "  he  would  whip  it  into  the  defend- 
Stewart  ant,"  suspicion  must  arise,  as  I  conceive  in  most  minds  that^  when  he 
made  use  of  the  expression^  the  juror  must  have  had  from  some  aonroe 
or  other  an  impression  against  the  defendant,  and  that  he  therefore  sat 
on  the  case  with  a  foregone  conclusion  in  his  mind.  The  expressions 
beforehand  of  the  juror  have  cast  a  suspicion  on  the  verdict,  and  for  the 
credit  of  trial  by  jury  I  think  it  is  expedient  that  that  suspicion  should 
be  removed  by  a  new  trial. 

Therry,  J.,  said, — the  only  question  which  remains  for  the  Court  now 
to  dispose  of  is,  whether  the  expression  that  fell  from  a  juryman  (Mr. 
Walker)  is  one  on  account  of  which  the  verdict  should  be  disturbed. 
Nobwithstaading  the  zeal  and  earnestne33  with  which  it  was  urgdd  tbat 
to  allow  this  verdict  to  stand  would  b3  a  violation  of  every  principle  of 
justice,  I  do  not  hesitata  to  avow  that,  after  the  most  anxious  considera- 
tion, I  cannot  arrive  at  tho  conclusion  that  regarding  t!ie  expression 
itself,  the  occasion  on  which  it  was  used,  and  the  attendant  circum- 
stances, there  are  sufficient  grounds  supplied  to  create  such  a  distrust  in 
the  propriety  of  the  verdict  as  to  call  upon  the  Court  to  disturb  it.  The 
reasons  for  that  opinion  I  will  state  shortly.  The  expression  itself  is 
variously  stated,  but  the  meaning  is  substantially  the  same.  It  matters 
little  whether  Mr.  Walker  said  if  he  was  on  the  jury,  "  He  would  sheet 
it  home  to  the  plaintiff,''  or,  "  He  would  whip  it  into  him."  Literally 
taken,  either  expression  would  indicate  a  prejudiced  mind ;  but,  taken  in 
reference  to  the  occasion  on  which  it  was  uttered,  and  the  state  of  mind 
of  the  juror  towards  the  parties,  it  admits,  I  think,  of  an  innocent  con- 
struction. The  trial  was  one  that  created  much  public  interest  and 
excitement.  It  would  appear  to  have  been  the  leading  topic  of  conver- 
sation during  the  assizes  ;  and  it  is  not  too  much  to  suppose  that  there 
was  scarcely  a  person  at  Bathurst  who,  did  not  express  some  opinion 
pro  or  cun,  as  to  the  case.  I  apprehend  it  would  indeed  have  been 
impossible  to  get  a  jury  in  the  district  that  had  not  conveyed  come  pass- 
ing conversational  impression  on  the  matter.  In  this  state  of  things, 
the  language  complained  of  is  used,  as  the  juror  swears,  in  a  general 
conversation  in  the  room  of  a  public-house,  containing  fifteen  or  sixteen 
persons,  who  were  all  talking  of  the  approaching  trial."  And  he  adds, 
"  What  I  said  upon  the  subject  was  in  a  bantering,  joking  way,  and 
without  attaching  any  meaning  to  the  words  myself,  and  believing  that 
no  person  who  heard  what  I  said,  and  the  way  in  which  I  spoke  could 
think  that  what  I  then  said  was  spoken  seriously."  But  the  best 
interpreter  of  the  true  meaning  of  the  expression,  and  of  the  intent 
with  which  it  was  used  is  the  conduct  of  the  juror  at  the  trial.     He 


SUPREME   COTJRT  CASES. 


1097 


swears  that  neither  before  nor  at  the  trial  did  he  entertain  the 
slightest  prejudice  against  the  defendant.  Is  not  this  made  manifest 
by  his  conduct t  for  he  swears  "that  after  the  jury  retired  to  the 
jury- room,  the  whole  of  them  were  unanimous  in  findiDg  a  verdict 
for  the  plaintiff,  and  upon  the  question  of  damages  some  of  the  jury 
were  in  favour  of  giving  one  thousand  pounds  and  others  eight 
hundred  pounds ;  but  it  was  afterwards  agreed  that  an  average  should  be 
taken,  and  in  order  to  reduce  the  damages  below  the  amounts  already 
mentioned,  the  lowest  of  which  I  thought  excessive,  I  assessed  them  at 
the  sum  of  fifty  pounds,  which  was  the  lowest  amount  assessed,  and  with 
one  exception,  I  was  the  only  person  on  that  jury  who  assessed  the 
damages  below  £500."  Now  assuredly  conduct  such  as  this  is  as  strong 
corroborative  testimony  as  can  well  be  given,  to  show  that  the  expression 
was  used  in  the  sense  and  spirit  in  which  the  juror  swears  he  used  it. 
I  think  the  ground  of  Mr.  Walker's  judgment  was  an  erroneous  one.  I 
think  he  would  have  acted  more  properly  by  stating  the  sum  he  thought 
suitable  as  the  amount  of  damages ;  but,  it  is  not  for  the  defendant  to 
complain  of  this.  It  may  be  a  ground  of  complaint  on  the  part  of  the 
plaintiff,  that  her  amount  of  damages  was  reduced  by  this  course,  but  as 
to  the  defendant  it  was  a  mode  of  estimating  the  damages  by  which  he 
gained  an  advantage.  It  was  urged  that  by  this  mode  of  forming  a 
judgment,  the  averaging  of  the  several  sums,  each  juror  would  award, 
one  juror  might  state  a  sum  of  X20,000,  and  another  only  £500,  and  the 
average  thus  taken  would  yield  an  absurd  result.  It  may  be  so,  no 
doubt,  if  a  jury  were  disposed  to  act  dishonestly  and  absurdly,  but  I 
take  it  that  we  are  bound  to  believe  juries  usually  act  with  honest  minds, 
with  moderation,  and  with  truthful  intent,  and  we  should  not  have 
recourse  to  extreme  cases,  by  way  of  illustration,  to  form  the  basis  of 
our  opinion.  For  my  part,  I  cannot  conceive  how  a  verdict  can  be  arrived 
at,  in  many  cases  of  unliquidated  damages,  except  by  some  such  com- 
promise as  is  here  complained  of.  Suppose,  in  an  action  of  libel,  one 
juror  thinks  £100  sufficient,  a  second  £90,  and  a  third  £80.  Is  the 
plaintiff  to  have  no  compensation,  because  the  minds  of  the  juiy  are  thus 
variously  affected?  or  is  it  not  reasonable  and  just  that  some  intermediate 
sum,  forming  a  ^^ juste  milieu,^^  to  determine  the  amount?  The  very 
nature  of  this  action — a  breach  of  promise  of  marriage — suggests  the 
nnavoidableness  almost  of  a  difference  of  opinion  as  to  the  amount  of 
the  damages.  To  some  it  may  appear  an  injury  of  slight  moment,  to 
others  a  serious  and  grievous  wrong ;  and  it  would  be  almost  moitilly 
impossible  that  two  such  persons  should  pronounce  for  the  same  sum,  or 
that  they  could  ever  arrive  at  one  and  the  same  result,  except  by  some 
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process  by  which  opposite  opinions  may  be  brought  to  approKUBate  to 
each  other,  and  the  judgment  of  the  whole  jury,  the  ^'aggreffoUo  madtum'' 
be  arrived  at  and  ascertained.  Of  course  it  is  requisite  that  the  jarjr 
should  adopt  the  sum  arrived  at  as  the  fair  result  of  their  judgment,  and 
the  amount,  on  the  whole,  such  as  they  deem  a  reasonable  and  just 
compensation  to  the  plaintifEl  As  it  is  with  juries  so  it  is  with  jod^ 
In  pronouncing  judgment  in  a  libel  case,  for  instance,  one  judge  msj 
think  18  months'  imprisonment  a  suitable  punishment,  another  15,  tnd 
a  third  12.  Is  the  libeller  to  go  unpunished  on  this  acoount!  Saidj 
not  Each  must  give  way,  and,  after  discussion,  shape  his  opinion  to 
an  amount  as  may  yield  a  fair,  reasonable,  and  uniform  judgment 

But,  it  is  said  this  compromise  of  opinion  was  substituted  to  avoid 
the  inconvenience  of  discussion,  which  it  was  the  duty  of  the  jury  to 
have  entered  into.  It  is  stated,  however,  that  it  was  adopted  after 
discussion,  and  that  it  was  only  resorted  to  because  the  disenasion  couU 
not  produce  unanimity  of  opinion  as  to  amount  of  damages. 

Another  argument  against  permitting  the  verdict  to  stand  is,  that 
this  was  the  finding  of  a  verdict,  as  if  the  jury  had  cast  lots,  and  for 
this  purpose ;  reliance  was  had  upon  the  case  of  HaU  v.  Poyser  (2). 
What  the  Court  held  there  was  that  if  the  finding  could  only  be  acoounted 
for  on  the  supposition  that  the  jury,  differing  as  to  the  verdict,  by  way 
of  compromise  among  themselves  split  the  difference,  the  defendant 
would  be  entitled  to  a  new  trial.  But  Mr.  Gary  very  properly  dis- 
tinguished that  case  from  the  present.  Here  there  was  no  difference  d 
opinion  as  to  the  -side  on  which  the  verdict  should  be  given.  They  were 
unanimous  in  favour  of  the  plaintiff,  and  the  only  difference  was  as  to 
the  sum.  I  do  not  go  into  the  discussion  of  that  class  of  cases  dted 
which  disfavours  applications  for  new  trials  on  account  of  disclosures 
made  by  jurymen  as  to  what  passed  in  the  jury-room ;  but,  taking  the 
case  as  disclosed  and  incidentally  brought  out  by  the  inquiry,  I  do  not 
think  the  words  spoken  at  random,  as  they  appear  to  have  been,  was 
the  expression  of  a  prejudiced  mind  determined  to  do  injustice  in  the 
performance  of  his  duty  as  juror.  They  were,  no  doubt,  injudicious,  and 
perhaps  reprehensible  words,  but  a  man  of  a  malicious  mind,  intent  on 
doing  a  deliberate  deed  of  wrong,  would  not  advertise  his  evil  intentioBS 
in  such  a  thoughtless  way  as  to  promulgate  his  design  to  act  corruptly, 
before  fifteen  or  sixteen  persons,  in  the  large  room  of  a  publio-hoosa 
It  was  truly  said  that  when  a  man  means  nothing  it  is  better  he  sfaoald 
say  nothing ;  but  there  is  a  rule  of  construction  of  language  which  AoM 
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not  be  overlooked,  which  is  that  vhen  words  admit  of  two  meanings, 
one  of  which  may  bear  a  culpable  and  the  other  an  innocent  constructioD, 
it  is  more  just  to  adopt  the  favourable  construction  than  the  harsh  one. 
Seeing,  then,  that  these  words  do  admit  of  a  harmless  construction,  and 
tested  by  the  conduct  of  the  juror  throughout,  I  do  not  think  that  a 
new  tria],  which  is  always  a  matter  of  great  delay  and  expense,  and 
often  of  grievous  injury,  and  which  therefore  ought  not  to  be  granted 
except  on  strpng  and  substantial  grounds — should  be  directed  in  this 
instance.  I  should  add  that  the  respectable  position  and  character  of 
the  juror  is  not  questioned.  It  is  not  suggested  that  he  cherished  any 
private  grudge  towards  either  of  the  parties,  or  that,  either  as  to  the 
motive  from  interest  or  sinister  feeling,  he  was  otherwise  than  an 
indifferent  juror  between  them. 

Ifew  trial  refused. 


1858. 


Stewart 

V. 

Bykxes. 
Therry  J^ 


1100 


SUPREME   COURT   CASES. 


[In  Chambers.] 
1858.  Ex  parte  TIGHE.  (I) 

A\i^.  11.       Jiif  aster  and  8ervaiU—20  Vic. ,  No.  28,  88.  2, 3,  and  5— Period  of  hiring  -Prohibition 
Stejjhen  C.J.  — Jurisdiction  of  Justices — Consent  to  jurisdiction. 

Section  5  of  the  Masters  and  Servants  Act,  20  Vic,  No.  28,  is  not  subject  to 
the  same  restriction  as  ss.  2  and  3,  but  embraces  all  contracts,  where  wages  have 
been  earned,  and  are  payable.  A  hiring  as  a  daily  labourer,  at  Ss.  a  day,  to  be  paid 
every  fortnight,  is  within  ss.  2  and  3,  being  an  engagement  from  fortnight  to  fort- 
night. 

Where  Justices  in  an  application  under  this  Act  ruled  the  question  of  period  of 
hiring  immaterial,  held,  the  ruling  was  wrong  ;  but  if  it  could  be  seen  that  the 
Justices  actually  had  jurisdiction,  their  order  could  be  sustained. 

Consent  by  a  defendant  cannot  confer  jurisdiction  on  a  tribunal,  unless  given  by 
law. 

The  following  reserved  judgment  was  delivered  in  this  matter  by — 

The  Chief  Justice.  This  matter  has  stood  over  for  an  opportunity 
either  of  argument  before  the  three  Judges,  the  points  involved  being  of 
importance  and  difficulty,  or  for  consultation  on  those  points,  after 
hearing  the  attorneys  for  the  parties,  the  case  having  come  on  originally 
before  Mr.  Justice  Therry^  and  afterwards  (but  without  argument) 
before  myself. 

The  questions  appear  to  me  to  resolve  themselves  finally  into  this, 
whether  the  justices  had  jurisdiction  to  make  the  order  appealed  against. 
The  complainant  described  himself  in  the  Information  as  a  "daily" 
labourer,  not  as  one  hired  for  any  definite  period.  But  in  his  evidence 
he  says,  that  he  was  ''  hired  at  8s.  a  day,  to  be  paid  every  fortnight" 
The  defendant's  attorney  sought  to  establish  the  point,  that  this  was  not 
a  hiring  for  any  definite  period,  and  that  such  a  hiring  was  essential. 
The  defendant  himself,  however,  having  admitted  that  he  owed  a  certain 
balance,  and  only  objecting  to  a  small  excess  over  that  amount,  which 
excess  the  justices  disallowed,  their  worships  thought  all  question  as  to 
the  period  of  hiring  immaterial,  and  they  awarded  payment  of  tbe 
admitted  balance  accordingly. 

In  so  holding,  tbe  Justices  appear  to  me  to  have  been  in  error, 
because  the  objection  by  TigMs  attorney  went  to  the  question  o£  juris- 
diction.    But  no  consent  by  a  defendant  can  confer  jurisdiction  on  a 

(1)  The  Sydney  Morning  Herald,  Aug.  12,  1858. 
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theref ore,  to  have  been  considered  and  distinctly  decided.    ITevertheless,      ^  parte 
it  appears  to  me  that  if  the  Justices  actually  had  jurisdiction  in  the  case,       Tiohe. 
their  order  may  stand,  as  by  necessary  implication  asserting  that  juris-  Stephen  C..T. 
diction. 

It  was  insisted  that  they  had  not  the  jurisdiction  in  question,  because 
the  wages  mentioned  in  s.  5  (under  which  the  payment  of  wages  may 
be  ordered  by  Justices  in  certain  cases),  must  be  due  upon  some  contract 
of  the  kinds  contemplated  in  sections  2  and  3.  Kow  those  sections 
include  only  contracts  made  for  a  definite  time,  or  for  specified  work. 
The  words  in  the  English  Statutes,  "  contracting  to  serve  for  any  time, 
or  in  any  other  manner,''  are  held  by  a  host  of  authorities  to  apply 
exclusively  to  contracts  for  some  definite  time  (or  undefined  time,  deter- 
minable on  notice),  notwithstanding  that  the  concluding  words  "  or  in 
any  other  manner  "  would  appear  to  indicate  a  contrary  conclusion. 

But  I  see  no  restriction  of  this  kind  in  section  5,  which,  in  terms, 
includes  every  case  of  wages  due  to  "  any  "  servant,  not  exceeding  fifty 
pounds — that  is,  to  any  person  whose  entire  time  shall  have  been 
engaged,  as  a  servant's  Ls,  whether  a  day  labourer  or  not,  and  whether 
(it  seems  to  me)  hired  definitely  or  indefinitely,  as  to  either  time  or  rate 
of  payment.  The  5  th  section  appears  to  embrace  all  contracts,  expressed 
or  implied,  where  wages  have  been  earned^  and  are  payable.  The  2nd 
and  3rd  sections,  on  the  contrary,  applying  to  breaches  of  contract  by 
the  servant,  include  only  cases  of  hiring  for  some  period — specific  and 
defined,  or  to  do  some  specific  and  defined  work. 

There  having  been  in  this  case,  therefore,  wages  so  payable  to  a 
servant  (and  at  a  definite  rate,  too),  I  am  of  opinion  that  the  Justices 
had  jurisdiction  over  it.  It  appears  to  me,  further,  that  if  a  defined 
and  stated  period  of  engagement,  or  for  a  specific  quantity  of  work,  was 
necessary  to  confer  that  jurisdiction,  the  evidence  shows  such  a  period, 
i,e.y  an  engagement,  at  a  daily  rate,  from  fortnight  to  fortnight,  renew- 
able^ at  the  will  of  both  parties,  at  the  end  of  each  such  term  of  service. 
So  that^  under  the  enactment  giving  the  remedy  by  prohibition,  I  might 
permit,  if  necessary,  the  conviction  to  be  amended,  by  stating  the  period 
of  service. 

The  rule  for  the  prohibition  is  discharged,  but,  under  the  circum* 
stances,  without  costs. 

Order  accordingly. 
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DEVINE  V.  HOLLO  WAY  and  others.  (1) 

SiattUe  of  Limitatiom,  3  cC-  4  Will.  IV,  c.  27.  bs.  2,  16,  and  19—9  Geo.  /T,  c.  83, 
8.  24—21  •/iac.  /,  c.  16—**  /'ir*^  "  accrual  of  right  qf  action — Absence  beyond 
seas. 

In  the  year  1830  one  N.  died  intestate  in  New  South  Wales,  seized  of  certain 
land,  the  subject  of  this  action.  His  heir-at-law  was  E.  a  brother  who  resided 
then,  and  afterwards  until  his  death  in  1835,  in  Ireland.  The  plaintiff,  grandson 
and  heir  of  E.,  was  never  in  tho  Colony  until  after  the  commencement  of  the  action 
in  1856. 

Held,  that  the  plaintiff  was  rightly  nonsuited,  inasmuch  as  his  action  ahonld 
have  been  brought  within  20  years  after  E  's  right  accrued  by  the  death  of  N. 
under  sec  2  of  3  and  4  Will.  IV,  c.  27,  or  within  ten  years  after  E/s  death,  by 
section  16. 

Ko  privilege  of  disability  was  oonfen'ed  on  the  plaintiff  by  sec.  16  of  the  statute, 
although  he  was  absent  when  his  right  accrued. 

Notwithstanding  the  adoption,  by  8  Will.  IV,  No.  3,  of  the  3  and  4  WilL  IV, 
c.  27,  including  sec.  19  of  the  latter  act,  Ireland  must  be  deemed  as  regards  New 
South  Wales  to  be  "beyond  seas,"  within  the  meaning  thereof,  {per Dickinson,  J.) 

Held,  (on  appeal  by  the  Privy  Council,  affirming  the  judgment  below),  that  the 
Colonial  Legislature  had  the  power,  under  9  Geo.  IV,  c.  83,  to  adopt  the  3  and  4 
WiU.  IV,  c.  27. 

Also,  that  plaintiff*s  right  of  action  was  barred  by  ss.  2  and  16  of  3  and  4  WilL 
IV,  c.  27,  by  which  the  21  Jac.  I,  c.  16,  was  displaced,  without  reference  to 
existing  rights. 

Quaere,  whether  Ireland  is,  by  the  19th  section  of  the  statute,  **  beyond  seas.'* 

Motion  to  set  aside  a  nonsuit.  The  plaintiff  claimed  in  ejectment  as 
grand-nephew  and  heir-at-law  of  Nicholas  Demne^  who  died  in  1830. 
At  the  death  of  Nicholas  Devine,  his  brother  Edward  became  his  heir. 
Edward  Devine  remained  all  his  life  beyond  the  seas,  and  died  some 
five  or  six  years  after  Nicholas,  leaving  the  present  plaintiff  an  infant 
The  plaintiff  also,  until  after  this  action  was  commenced,  had  resided 
abroad.  His  Honor,  Mr.  Justice  Dickinson  had  nonsuited  the  plaintiff, 
on  the  ground  that  he  was  barred  in  his  action  by  the  Statute  of  limi- 
tations. 

BlakCf  and  Butler,  in  support  of  the  motion. 

The  Attorney 'General,  and  Isaacs,  contra.  Doe  dem.  George  v,  Jesson  (2) 
was  cited. 

(1)  The  Sydney  Morning  Herald,  August  25,  1858 ;  August  25,  1859 ;  May  15, 

1861 ;  and  14  Moo.  P.C.  290.  (2)  6  East  80. 
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must  be  read  together,  and  that  his  Honor's  ruling  was  correct.  Devine 

V. 

The  plaintiff  having  appealed  to  the  Privy  Council,  the  following   Holloway. 
judgment  in  writing  was  afterwards  delivered,  Aug.  24,  1859,  by — 

The  Chief  Justice.  This  is  an  action  of  ejectment,  by  John  Devine^ 
to  recover  land  in  the  possession  of  the  defendants,  of  which  Nicholas 
Devine  was  seized  in  his  life  time,  and  was  alleged  to  have  continued 
seized,  up  to  the  time  of  his  death  in  this  colony  in  the  year  1830. 
Edward  Devine^  the  brother  and  heir  to  Nicliolaa,  was  at  that  time 
absent  from  the  Colony,  that  is  to  say  in  Ireland,  where  he  remained 
until  his  death  in  1835,  leaving  the  plaintiff  (as  it  was  admitted  on  the 
trial)  heir  alike  to  both.  At  that  time  John  also  was  in  Ireland,  or 
some  other  part  of  the  United  Kingdom ;  but  he  came  out  here,  soon 
after  the  expiration  of  twenty  years  from  the  death  of  Nicholas^  and 
commenced  the  present  action  in  November,  1856. 

It  follows  since  Nicholas  Devine  died  in  1830,  and  Edward  in  1835, 
that  the  plaintiff  brought  his  action  within  ten  years  next  after  the 
expiration  of  those  twenty  years,  and  within  ten  years  after  the  time  of 
his  arrival,  but  not  within  twenty  years  after  the  death  of  NicJiolaSf  or 
within  ten  after  the  death  of  Edward,  And  it  was  objected  at  the  trial, 
that,  by  the  statute,  3  and  4  Will.  IV,  c.  27  (adopted  in  this  Colony  by 
the  8  Will.  IV,  No.  3)  the  plaintiff's  claim  was  barred ;  inasmuch  as 
the  action  should  either  have  been  brought,  under  section  2,  within 
twenty  years  after  Edward's  right  accrued  by  the  death  of  Nicholas,  or, 
tinder  section  16,  within  ten  years  after  Edward's  death.  Mr.  Justice 
DickinaoUy  by  whom  the  cause  was  tried,  was  of  that  opinion,  and  the 
plaintiff  accordingly  was  nonsuited. 

A  motion  was  then  made  to  the  Court,  consisting  at  that  time  of  Mr. 
Justice  Dickinson,  our  late  colleague,  Mr.  Justice  Tlierry,  and  myself, 
to  set  the  nonsuit  aside,  and  grant  a  new  trial.  We  refused  the  appli- 
cation, and  upheld  the  ruling  at  the  trial,  for  reasons  assigned  by  us, 
immediately  after  the  argument  The  plaintiff  having,  however,  now 
appealed  to  her  Majesty  in  Council,  it  becomes  necessary  to  state  those 
reasons  in  writing ;  and  we  proceed  to  do  so  accordingly. 

By  sectiqn  2  of  the  statute,  no  person  can  bring  an  action  to  recover 
land,  except  within  twenty  years  after  the  right  to  bring  it  first  accrued, 
to  some  person  through  whom  he  claims — or  if  the  right  did  not  so 
accrue,  then  within  twenty  years  after  the  right  accrued  to  the  person 
bringing  such  an  action.     Taking  this  section  alone,  therefore,  it  is  clear 
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1858.  that  the  plaintiff  must  fail.  For  the  right  of  action  accrued,  unqoes 
Devine  tioDably,  to  Edward  Bevine,  the  first  in  succession  to  Nicholca,  twenty- 
TT  ^'  ,  nine  years  before  the  commencement  of  this  action.  And,  had  the  right 
first  accrued  to  the  plaintiff  himself,  the  action  would  still  have  been 
out  of  time.  For,  as  we  have  seen,  the  plaintiff  became  entitled  in 
1835  ;  and  the  action  was  not  brought,  until  the  twenty-first  year  after 
that  date.  But,  by  the  express  terms  of  the  enactment,  where  the  party 
suing  claims  intermediately^  and  not  as  the  first  person  entitled,  he  must 
bring  his  action  within  twenty  years  after  the  accruing  of  the  right  to 
the  person  through  whom  he  claims. 

An  exception  is  introduced  into  the  statute,  however,  in  favour  of 
persons  labouring  under  certain  disabilities ;  among  which  is  that  of 
absence  beyond  the  sea.  By  section  16  it  is  enacted,  that  if,  when  the 
right  to  bring  the  action  first  accrued,  the  person  entitled  was  absent 
beyond  sea,  then  such  person,  or  the  person  claiming  through  him,  m&j 
bring  his  action  within  ten  years — after  the  time  at  which  the  person 
to  wlwm  the  riglU  first  accrued  ceased  to  be  under  disability,  or  shall 
have  died  ;  whichever  may  have  first  happened.  Inasmuch,  therefore, 
as  the  person  to  whom  the  right  here  first  accrued  (that  is  to  say, 
Edward  Devine),  died  in  Ireland  in  1835,  it  appears  to  us  to  be  clear 
that,  according  to  thSs  limitation,  his  successor,  the  plaintifiT,  should  hare 
brought  his  action  within  ten  years  after  the  happening  of  that  event. 

The  combined  effect  of  these  two  sections,  in  short,  is  as  follows :— In 
any  event,  the  right  to  bring  ejectment  is  not  barred,  either  against  tbe 
person  first  entitled,  or  against  a  person  claiming  under  him,  until  after 
twenty  years  from  the  accruing  of  such  right.  But,  except  in  the  cases 
of  disability  provided  for  by  the  16th  section,  an  ejectment  at  the 
expiration  of  that  time  is  barred,  whether  the  right  of  entry  or  action 
accrued  twenty  ^ears  before  to  the  plaintiff,  or  to  some  other  person  his 
predecessor.  Both  sections  distinguish  between,  and  provide  for,  each 
of  these  two  classes  of  persons ;  and  it  is  by  confounding  them  that  the 
plaintiff  and  his  advisers  have  been  misled.  The  period  of  limitation, 
under  each  section,  commences  with  the  "first"  accruing  of  the  right; 
to  whichever  of  the  two  classes,  the  primary  or  the  derivative,  that  right 
so  accrued.  If,  therefore,  it  accrued  first  to  some  one  other  than  the 
plaintiff,  the  latter  cannot  on  that  account  claim  an  additional  period, 
nor  can  he  substitute  himself  for,  and  so  demand  the  privileges  o^  the 
person  who  became  first  entitled. 

Edward  Bevine,  to  whom  the  right  of  action  first  accrued,  had,  under 
section  16,  an  extended  period  of  ten  years,  after  ceasing  to  reside 
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beyond  the  sea ;  and,  within  the  same  period  (that  is  to  say,  after  185S. 
EdioarcTa  ceasing  so  to  reside),  the  plaintiff  John  Deviiie  equally  could  Devine 
have  sued.  But  it  appears  to  have  been  supposed  that^  because  John 
also  was  under  the  same  disability  of  absence,  when  his  own  right  accrued 
by  Fdward'a  death,  a  similar  privilege  of  disability  devolved  on  himself. 
Independently,  however,  of  the  express  terms  of  section  18,  the  enact- 
ment in  the  sixteenth  section  is  plain.  If  the  event  which  happens, 
after  the  "  first "  accruing  of  the  right,  be — not  the  removal  of  the  dis- 
ability, but  the  death  of  the  person  having  that  right,  then  the  action 
must  be  brought  within  ten  years  after  that  death. 

An  objection  was  raised  at  the  trial  by  the  defendants,  but  not  insisted 
on  in  banc,  that  the  action  was  barred  at  the  end  o£  twenty  years,  or,  in 
other  words,  that  section  16  could  not  be  applied,  because  of  the  adop- 
tion, by  our  local  Act,  equally  of  the  nineteenth  as  of  the  sixteenth 
section  ;  by  the  former  of  which,  in  terms,  no  part  of  the  United  King- 
dom is  to  be  deemed  "  beyond  seas  "  within  the  meaning  of  the  statute. 
The  retention  of  section  19,  no  doubt,  without  adaptation  to  the  positions 
of  the  respective  countries,  is  an  absurdity  ;  and  Mr.  Justice  Dickinson 
held  that — relatively  to  New  South  Wales,  in  which  the  adopting  law 
was  passed — Ireland  was  beyond  the  sea  notwithstanding.  But,  as  we 
decide  in  the  defendant's  favour,  on  a  ground  which  assumes  the  ruling 
against  them  on  that  point  to  be  correct,  no  opinion  respecting  the  19  th 
section  is  now  necessary. 

Plaintiff  having  appealed  to  the  Privy  Oouncil,  the  appeal  was  heard, 
Feb.  6  and  7,  1861. 

Sir  Fitz-Roy  Kelly ^  Q.C.,  McMdhon^  and  H,  Williams,  for  the  appellant. 

Bovill,  Q.C.,  and  Fislier,  for  the  respondents. 

Cur.  adv.  vuU. 

Judgment  was  delivered,  March  13,  by — 

Lord  Cranworth.  The  facts  in  this  case  are  few  and  simple.  In  1830 
Nicholas  Devinedied  intestate  in  New  South  Wales,  seized  in  fee  of  the  land 
which  is  the  subject  of  this  action  and  which  is  situate  at  Petersham, 
near  Sydney,  in  that  Colony.  He  left  Edward  Devine,  his  brother  and 
heir-at-law.  Edward,  at  the  death  of  Nicholas,  was  living  in  Ireland, 
and  he  continued  to  reside  there  till  his  death,  which  took  place  in 
1835.  He  left  the  appellant,  his  grandson  and  heir-at-law,  and  also  the 
heir-at-law  of  Nicholas. 

The  appellant  never  was  within  the  colony  of  New  South  Wales  till 
the  month  of  May,  1857,  the  present  action  having  been  commenced  on 
the  22nd  day  of  November,  1856. 


' 
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1861.  The  action  was  an  action  of  ejectment  brought  by  the  appellant  as 

D»EviNE      ^^^^^  o^  Nicholas,  to  recover  the  land  of  which  NicHtolas  his  ancester  bad 

„     ^'  80  died  seized.     And  he  is  certainly  entitled  to  succeed  in  his  action 

HOLLOWAY.  ''         ^ 

unless  he  is  barred  by  the  Statute  of  Limitations,  the  action  not  having 
Cranicorth.    been  brought  until  twenty-six  years,  or  thereabouts,  after  the  death  of 
Nicholas. 

The  Statute  of  Limitations  relative  to  real  estate  in  England  is  the 
3  and  4  Will.  IV,  c.  27.  But  it  was  contended  that  this  is  not  the 
statute  by  which  we  ought  to  be  guided  in  deciding  this  case. 

By  an  Ordinance  of  the  Legislative  Council  of  the  colony  made  on 
the  13th  of  July,  1837,  it  was  enacted  that  the  3  and  4  Will.  IV,  c. 
27,  and  every  clause  thereof,  should  be  adopted  in  the  Colony  from  and 
after  the  1st  of  August,  1837.  And  the  first  question  is,  whether  this 
adoption  of  the  English  statute  was  within  the  power  and  competency 
of  the  Legislative  Council.  That  depends  on  the  true  construction  of 
the  statute  9  Geo.  IV,  c.  83,  under  which  the  Colony  was  governed  until 
the  establishment  of  its  present  Legislature. 

By  that  statute  the  King  was  empowered  to  appoint  a  I^egislative 
Council  in  the  Colony,  and  the  Governor,  with  the  advice  of  the  Council, 
was  authorised  to  make  laws  and  ordinances  not  being  repugnant  to  the 
laws  of  England. 

In  the  course  of  the  argument  we  expressed  our  clear  opinion  that, 
under  this  statute,  the  colonial  Legislature  had  the  right  to  make  the 
ordinance  in  question ;  and  we  now  advert  to  the  point  only  for  the 
purpose  of  repeating  our  unqualified  adherence  to  the  opinion  we  have 
already  expressed. 

Proceeding,  then,  on  the  assumption  that  we  are  to  be  guided  by  the 
provisions  of  the  3  and  4  Will.  IV,  c.  27,  the  question  is,  whether  they 
present  any  bar  to  the  action. 

Nicholas,  the  person  last  seized,  died  in  1830.  The  action  was  not 
brought  by  the  appellant,  his  heir,  till  the  year  1856.  He  claims 
through  his  grandfather,  Edward,  whose  right  accrued  in  1830,  and  as 
the  second  section  of  the  statute  enacts  that  no  action  shall  be  brought 
to  recover  any  land  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  bring  such  action  shall  have  first  accrued  to  the 
person  through  whom  the  plaintiff  claims,  it  is  plain  the  right  of  the 
plaintiff  was  barred  after  1850,  that  is,  twenty  years  from  the  year 
1830,  unless  it  is  saved  by  some  subsequent  clause  of  the  statute,  or 
unless  he  can  show  that  he  does  not  come  within  its  operation. 
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The  sixteenth  section  of  the  statute  enacts  that  if,  when  the  right  of        1861. 
any  person  to  bring  his  action  shall  have  first  accrued,  such  person  was      Djsyine 
under  any  of  the  disabilities  there  enumerated  (including  absence  beyond   g^.- .*!:    .  _ 
the  seas)  then  such  person,  or  any  person  claiming  through  him,  may 
bring  his  action  within  ten  years  next  after  the  time  when  the  person    Ommoorth. 
to  whom  the  right  shall  have  first  accrued  shall  have  ceased  to  be  under 
disability,  or  shall  have  died,  whichever  shall  have  first  happened.    This 
sestion  does  not  assist  the  appellant,  for  the  ten  years  which  it  gives 
him  from  the  death  of  his  grandfather,  Edward,  through  whom  he 
claims,  expired  in  1845,  long  before  the  expiration  of  the  twenty  years 
to  which  he  waa  entitled  under  section  2. 

But  then  the  appellant  contended  that  even  conceding  that  the  statute 
became  part  of  the  law  of  the  Colony  in  1837,  still  it  could  not  effect  his 
pre-existing  rights.  The  statute  of  limitation  in  force  in  the  Colony  in 
1835,  when  the  right  of  the  appellant  first  accrued,  was  21  Jac.  I,  c. 
16,  and  it  was  argued  for  him  that,  under  that  statute,  his  rights  was 
not  barred  in  November,  1856,  when  he  brought  his  action.  And  in 
support  of  this  argument  he  relied  on  the  case  of  Doe  dem,  Evans  v. 
Page  (3).  There  the  Court  of  Queen's  Bench  held  that  the  7th  section 
of  the  statute  which  defines  the  time  when  .the  right  to  bring  an  action 
against  any  person  who  shall  be  in  possession  as  tenant-at-will  shall  be 
deemed  to  have  first  accrued,  must  be  held  to  refer  only  to  persons  in 
possession  as  tenants-at-will  when  the  Act  passed  or  afterwards ;  that 
it  could  not  apply  to  the  case  of  tenancies-at-will  which  had  expired 
before  the  Act  passed ;  and  Lord  Denman  pointed  out  very  forcibly  in 
the  judgments  which  he  delivered  that  this  was  the  natural  construction 
of  the  words  used,  and  that  to  consider  them  as  extending  to  the  case 
of  a  tenancy-at-will  which  had  expired  before  the  Act  passed,  would  be 
to  adopt  a  forced  construction  of  the  language  which  would  occasion 
very  great  hardship.  No  such  observations  are  applicable  in  considering 
the  effect  of  the  16th  section.  It  is  plain  that,  under  that  section,  the 
right  of  the  appellant  was  barred  at  the  end  of  ten  years  after  the  death 
of  Edward;  and  as  the  statute  is  expressly  made  to  take  effect  in  the 
Colony  from  and  after  the  1st  of  August,  1837,  it  is  by  its  provisions 
and  not  by  those  of  the  21  Jac.  J,  c.  16,  that  the  rights  of  the  appellant 
must  be  governed. 

It  is  unnecessary,  therefore,  to  consider  whether  the  appellant  is  right 
in  supposing  that  under  the  prior  statute,  i,e.  the  21  Jac.  I,  c.  16,  he 
would  not  have  been  barred. 

(3)  5  Q.B.  767. 
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1861.  If  the  appellant  has  any  hardship  to  complain  of  (which,  however,  we 


Devine      ^^  ^ot  at  all  mean  to  intimate  that  he  has),  it  arises  not  from  anything 
„     ^**  contained  in  the  English  statute,  but  from  that  statute  having  been 

adopted  in  the  Colony  without  any  modification  having  reference  to  the 
Cramccrtfi.  mode  in  which  it  would  affect  existing  rights  there.  We  are  not,  how- 
ever, satisfied  that  this  arose  from  anything  like  haste  or  oversight  in 
the  Legislature.  With  reference,  particularly,  to  the  disability  insisted 
on  by  the  appellant  (that  arising  from  absence  beyond  the  seas),  it  is  by 
no  means  impossible  that  the  colonial  Legislature  may  have  thought  it 
inexpedient  to  make  or  keep  alive  enactments  on  this  head  now  that 
Australia  is  practically  only  like  a  distant  part  of  England.  We  give 
no  opinion  on  that  point  made  by  the  respondent  that  Ireland,  according 
to  the  19  th  section  of  the  statute,  is  expressly  declared  not  to  be  beyond 
the  seas.  It  is  unnecessary  for  us,  in  the  view  we  have  taken  of  the 
case  to  give  any  opinion  ou  this  point 

On  the  whole  we  think  the  judgment  below  was  right,  and  that  the 
appeal  must  be  dismissed  with  costs. 
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[In  Equity.] 
MOREWOOD  AND  ANOTHER  V,  FLOWER  and  others.  (1)  1858. 

PaUenl—\Q  Vic.  No.  ^^—Siatute  of  Monopolies,  21  Jac.  /.,  c.  3— " /nmi/or "—  '^^^'  ^^' 

Evidence  required  on  ajipticatioiifor  interim  injunction — **  Manufacture  " — CoJtte.  Therry,  P.J. 


inEq. 


For  the  purpose  of  deciding  the  question,  in  a  patent  case,  whether  an  interim 
injunction  against  the  defendants  should  be  continued,  or  dissolved  on  terms,  \intil 
the  result  of  a  trial  at  law  respecting  the  validity  of  the  patent  be  known,  the 
Court  must  balance  the  degree  of  inconvenience  caused  to  the  Utigant  parties 

Where  a  plaintiff  obtained  an  injunction  ex  parte  against  the  infringement  of  a 
patent  by  the  defendant,  but  on  imperfect  materials,  and  filed  irregularly  supple- 
mental a^davits  instead  of  affidavits  in  reply,  tlie  costs  of  a  motion  to  dissolve  the 
injunction,  which  was  granted,  were  made  defendant's  costs  in  the  cause. 

16  Vic,  No.  24,  distinguished  from  the  English  statute  of  Monopolies. 

In  granting  injunctions  of  this  nature,  the  Court,  here,  does  not  require  a  strict 
statement  in  the  affidavits,  as  in  EIngland,  that  the  patentee  is  the  original  inventor, 
and  that  the  invention  was  not  practised  at  the  time  when  the  patent  was  granted, 
nor  is  it  necessary  to  produce  the  patent,  or  set  out  the  whole  of  it,  if  its  existence 
be  proved,  and  the  requisite  parts  thereof  set  out  in  the  application.  "  Manufac- 
ture,'' in  its  generic  sense,  embraces  the  manufactured  article  as  well  as  the 
machine  by  which  it  is  manufactured. 

The  reserved  judgment  in  this  case,  in  which  will  be  found  set  out  the 
facts  and  argument,  was  delivered,  Aug.  25,  by — 

Thbrry,  P.J.  in  Eq.  This  was  a  motion  to  dissolve  an  injunction 
previously  granted  on  the  affidavit  of  E.  C.  Weekes,  agent  for  the  house 
of  Moorewood  and  JRogei's,  of  London,  to  restrain  the  defendants  from 
making  or  selling  certain  goods  and  articles,  described  as  iron  sheets,  or 
plates,  or  tiles,  to  be  used  in  and  about  the  building  and  roofing  of 
houses,  and  which  are  alleged  by  the  plaintifl^s  to  be  articles  exactly 
corresponding  in  principle  to  similar  articles  of  the  plaintiffs,  which 
constitute  part  of  their  patented  invention.  It  appeared  that,  in  1846, 
letters  patent  were  granted  to  the  plaintifis  Moorewood  and  Rogers,  under 
the  Great  Seal  of  GreatBritain,  for  thesole  using  andmakingand  vending 
a  new  invention,  which  is  described  in  the  specification  of  the  patent 
to  be  ''  the  manufacture  of  sheets  or  plates  of  wrought-iron,  indented  in 
two  or  more  directions,  so  as  to  give  strength,  and  so  constructed  that  they 
will  go  together  to  cover  a  surface,  making  them  particularly  useful  for 

(1)  The  Sydney  Morning  Herald,  Aug.  27,  1858. 
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1858.        roofs  of  houses."     Besides  these  letters  patent,  letters  of  registration  were 
MoREwooD   granted,  in  January,  1856,  in  this  Colony  to  plaintiff,  for  the  manu- 

_   V*  facture  of  articles  as  above  described,  for  their  sole  use  and  benefit, 

Flower. 

under  the  16th  Victoria,  No.  24,  which  authorises  the  Governor,  with 
the  advice  of  the  Executive  Council,  to  grant  letters  of  registratioD, 
under  the  sign  manual,  and  the  seal  of  the  colony,  for  the  exclusive 
enjoyment  and  advantage  for  a  period  not  less  than  seven,  nor  more 
than  fourteen  years,  for  all  inventions  and  improvements  of  the  arts  or 
manufactures,  to  the  author  or  authors,  or  their  agents,  as  soon  as  such 
proceedings  have  been  taken  as  are  required  by  the  act.  This  act  has 
received  the  royal  assent,  the  powers  which  it  confers  being  such  as 
required  her  Majesty's  approbation.  Competent  persons  are  appointed 
under  the  act,  to  examine  and  consider  the  matters  stated  in  the  petitioD, 
which  the  act  points  out  to  be  presented  to  the  Governor  by  the  party 
seeking  to  obtain  it,  and  in  other  respects  a  suitable  machinery  is 
provided  and  pointed  out  to  the  inventor  claiming  the  benefit  of  the 
patent.  It  is  not  a  violent  presumption,  that  omnia  sunt  rite  ctcta,  then 
granting  of  such  a  patent,  a  party  presenting  such  letters  in  Court, 
appears  with  a  strong  jyrimd  facie  claim  to  have  the  articles  covered  hy 
these  letters  of  registration  protected.  And  here,  I  may  observe  that 
several  of  the  objections  cited  from  English  precedents  do  not  apjiear 
to  strictly  apply  to  letters  of  registration  granted  here,  which  might 
apply  to  letters  patent  in  England.  Letters  patent  in  England  under 
the  '*  Statute  of  Monopolies,"  were  restricted  to  those  whom  the 
statute  designates  **  the  first  and  true  inventors  which  others  at  the 
time  they  are  granted  shall  not  use."  Our  Act  omits  the  words  "  first 
and  true,"  and  extends  to  "  the  authors  or  designers  of  all  inventions 
or  improvements  in  the  arts  or  manufacture."  It  may  be  that  these 
words  induced  the  courts  in  England,  in  granting  injunctions  of  this 
nature,  to  require  a  strict  statement  in  the  affidavits  on  which  they  were 
granted,  in  conformity  with  the  statute,  as  that  the  patentee  was  the 
original  inventor,  and  that  the  invention  had  not  been  practised  at  the 
time  when  the  patent  was  granted.  This  is  the  decision  in  Gardner  r. 
Broadhent  (2),  following  numerous  cases  (cited  by  Mr.  Gordon)^  by  pre- 
vious Equity  Judges,  to  the  same  effect.  Letters  patent  and  letters  of 
registration  are  both  statutory  patents,  and  when  a  party  applying 
complies  with  the  prescribed  language  of  the  statute,  it  may,  I  think,  he 
deemed  he  has  done  all  that  even  a  critical  precision  can  require.  But, 
independently  of  this  consideration,  taking  the  original  affidavit  and 
supplemental  ones  together,  the  statements  appear  that  the  invention  is 

(2)  Jur.  N.  S.  1041. 
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ne?r,  and  that  the  plaintiff  has  been  in  the  exclusive  enjoyment  of  it.         1858. 

The  word  inventor  and  discoverer  of  an  article,  ex  vi  termini^  in  my  mind    Morewood 

implies  that  he  was  the  first  discoverer  and  inventor,  and  that  no  other     „   **• 

,  ,  ,  Flower. 

person  had  it  previously  in  use,  for  previously  it  had  not  been  in  exist- 
ence.  I  may  at  once,  then,  say,  for  the  reasons  I  have  suggested,  I  do 
not  feel  called  upon  to  dissolve  the  injunction  on  this  ground.  To  the 
very  ingenious  argument  of  Mr.  Cary^  that  the  patent  applied  only  to 
the  protection  of  the  machine,  and  not  to  the  article  produced  by  the 
machine, — and  moreover,  that  it  could  not  extend  to  both, — I  find  no 
sufficient  authority  to  satisfy  me  that  it  may  not  extend  to  both.  The 
case  of  the  King  v.  Arkwrightf  as  far  as  one  can  judge  from  the  short 
statement  of  it  in  Coryton^a  treatise  on  patents,  does  not  establish  this 
doctrine.  A  scire /acia8  there  issued  to  repeal  the  patent  granted  to 
Arkwriyht  "  for  an  invention  of  certain  instruments  or  machines  for 
preparing  silk,  cotton,  flax,  and  wool  for  spinning  " — one  of  the  issues 
was,  that  the  invention  at  the  time  of  granting  the  letters  patent  was 
not  new  as  to  the  public  use  and  exercise  thereof.  One  part  of  the 
machine,  it  was  contended,  was  not  new,  and  that  which  was  new  was 
not  material  or  useful.  The  verdict  was  for  the  Crown,  but  the  author 
of  the  treatise  observes,  that  "  the  real  fault  of  Arkwrighfs  patent  lay 
in  the  selection  of  the  subject  matter.  What  he  wanted  was  not  the 
monopoly  of  the  machines  he  constructed,  but  that  of  the  products  of  those 
machines.  His  patent  should  have  been  taken  out  for  fabrics  prepared 
by  the  instruments  he  had  invented."  He  failed,  then  because  he  failed 
to  prove  the  machine  was  new — but  fion  constat,  but  if  he  took  out  a 
patent  for  the  machine,  and  proved  them  to  be  new,  and  also  for  the 
fabrics  prepared  by  them,  the  patent  would  be  good  as  to  both.  The 
case  of  HuUet  v.  Hague  (3),  is  not  analogous  to  the  present,  and  by  no 
means  determines  that  a  patent  may  not  be  good  to  protect  both 
machine  and  product.  It  is  simply  a  decision  to  the  effect,  that  one 
patent  is  not  void  because  another  patent  has  been  granted  to  attain 
the  same  object,  but  by  different  means  or  machinery.  Both  patents 
were  taken  out  for  improvements  in  evaporating  sugars ;  but  one  was 
pronounced  not  to  be  void,  because  by  different  means  a  similar  result 
was  arrived  at  One  can  suggest  illustrations  in  which  a  patent  may 
not  embrace  both  the  machine  and  its  product  If,  for  instance,  a  new 
machine  was  patented  to  make  gloves  or  shoes,  and  that  the  machine 
only  produced  (perhaps  more  speedily  than  they  could  be  made  before) 
only  gloves  or  shoes  similar  to  those  which  had  been  made  before,  it 
would  be  absurd  to  suppose  that  it  then  extended  to  the  product ;  but 

(3)  2  B.  ft  Ad.  370. 
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1858.        if  the  machine  and  the  prodact  were  both  new,  why  should  not  both 
MoREwooD   ^  protected  ?     What  is  protected  here  is  the  *'  invention  of  a  inann£ac- 
^   ^'  ture/'    Manufacture  as  a  word,  in  its  generic  sense,  embraces  the  mann- 

factured  article  as  well  as  the  machine  by  which  it  is  manufactured. 
If,  however,  it  is  to  be  limited  in  its  construction,  it  appears  to  me 
there  can  be  no  doubt  at  least  that  manufacture  means  the  manufactured 
article — that  is,  as  in  this  instance — these  iron  tiles.  And  this  is  to  my 
mind  a  sufficient  reply  to  the  argument  that  corrugated  or  bent  iron  had 
existed  previous  to  the  patent ;  and  that  therefore,  all  that  was  done  by 
the  present  patent  was  in  use  before  corrugated  or  bent  iron  may  hare 
existed,  but  not  bent  iron  made  after  this  fashion,  nor  equally  available 
for  the  uses  to  which  the  present  discovery  is  applied.  Such  a  doctrine 
as  thus  contended  for  might  be  made  to  apply  to  every  patented  article, 
leather,  inkstands,  everything  which  had  been  in  previous  use  of  the 
samo  name,  until,  at  last,  we  should  arrive  at  the  absurd  illustration 
given  by  Mr.  Coryton^  that  "  the  objection  might  with  equal  force  be 
adduced  to  deprive  a  person  of  origfnalty  on  the  ground  of  the  previous 
use  of  the  language  in  which  it  is  couched."  It  is  not  because  the  article 
bears  the  same  name  that  it  is  the  same  thing ;  its  novelty  and  usefulness 
to  the  public  constitute  the  true  basis  of  his  contract  with  the  public,  that 
the  patentee  shall  enjoy  the  exclusive  benefit  of  it  during  the  duration  of 
his  letters  patent,  or  letters  of  registration,  as  the  case  may  be.  There  is, 
moreover,  in  the  concluding  paragraph  of  the  first  article  of  the  specifica- 
tion, a  plain  intimation  that  what  the  plaintiff  truly  seeks  to  protect  is  the 
result  or  product  of  the  machine.  He  states — "We  do  not  confine 
ourselves  (the  specification  states)  to  this  mode  of  making  the  plates^ 
nor  to  the  precise  figure  of  the  indentation.  The  object  of  this  part  of 
our  invention  being  to  make  plates  of  wrought-iron  having  indentations 
in  two  or  more  directions,  and  capable  of  fitting,  or  going  together,  for 
covering  surfaces,  as  herein  described.''  This  is  a  definition  of  the 
manufactured  article  which  the  patent  aims  at  protecting  from  spnrioos 
and  counterfeit  imitation,  and  though  I  strongly  incline  to  the  opinion 
that  the  letters  of  registration  comprehend  both  machine  and  product, 
it  is  sufficient  for  me  to  be  satisfied  it  extends  to  product — the  manu- 
facture— the  thing  invented.  It  was  sought  to  impeach  the  validity 
of  the  letters  of  registration,  because  there  is  not  evidence  of  the  patent 
in  England  being  in  force  now  in  England.  It  has  been  shown  to  be  in 
existence,  and  the  maxim  that  the  law  implies  continuance  may  be 
asserted  in  favour  of  its  existence,  especially  as  there  is  no  evidence  to 
show  that  the  time  for  which  it  was  granted  had  expired.  I  should 
certainly  be  slow  to  decide  against  the  validity  of  these  letters  of 
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registration,  and  the  property  tbey  protect  on  a  bare  suggestion  of  such        1858. 

an  objection  as  this,  especially  as  it  appears  it  might  with  force  be    Morewood 

contended  that  our  local  Act  empowers  the  Governor  and  the  Executive     ,,   *'- 

,  '^      ,  Flower, 

Council  to  grant  letters  of  registration  here  for  a  period  beyond  the 
duration  of  the  letters  patent  in  England.  Neither  do3s  it  appear  to 
me  a  ground  for  doing  so,  that  a  portion  only  of  the  specification  of  the 
patent  is  set  forth.  All  that  is  requisite  for  the  purpose  of  preventing 
the  sale  of  the  colourable  articles,  said  to  be  made  in  imitation  of  the 
particular  manufacture  mentioned  in  the  second  article  of  the  specifi- 
cation, is  set  out ;  and  I  can  conceive  no  sufficient  reason  for  encumber- 
ing  this  application  with  the  mention  of  other  articles,  and  the 
machinery  used  for  them.  Proceedings  in  this  stage  of  the  case  are  not 
like  those  at  a  trial  at  Nisi  Prius,  where,  if  a  party  sues  upon  a 
covenant  in  a  mortgage-deed  he  is  obliged  to  produce  the  mortgage-deed 
containing  that  covenant.  All  that  a  party  is  called  upon  to  verify 
now  is  the  truth  of  such  parts  of  his  case  as  are  connected  with  and 
necessary  for  the  relief  he  seeks;  His  oath  of  the  truth  of  his  state- 
ment  is  for  the  present  purpose  a  sufficient  guarantee  of  its  correctness. 
In  the  remarks  I  have  made  I  do  not  oiFer  them  as  deciding  upon  the 
validity  of  this  patent.  I  have  noticed  them,  but  merely  to  show  that 
I  do  not  feel  the  objections  sufficiently  cogent  for  me  to  declare  against 
the  validity  of  the  patent.  I  will  not  now  decide  any  thing  upon  these 
points,  but  leave  the  questions  of  validity  and  the  fact  of  infringement 
to  be  determined  by  a  court  of  law.  In  such  a  position,  the  remarks  of 
the  Master  of  the  Rolls,  in  Bridaon  v,  Mc Alpine  (4),  point  out  the 
course  which  it  is  expedient  to  pursue. 

There  are  many  cases  in  which  it  is  not  clear,  either  that  the  patent  is 
legally  valid,  or  that  it  has  been  infringed.  It  depends  on  the  degree  of 
doubt,  which  exists  on  these  questions,  whether  the  Court  will  grant  the 
interim  injunction.  In  such  cases  it  will  cautiously  consider  the  degree 
of  convenience  and  inconvenience  to  the  parties  by  granting  or  not 
granting  the  injunction.  These  things  are  to  be  carefully  considered — 
the  right  between  the  parties  is  a  legal  right,  and  being  a  legal  right  this 
Court,  in  cases  where  the  matter  is  doubtful,  is  naturally  anxious  to 
obtain  the  decision  of  a  court  of  law,  where  the  matter  is  probably 
cognisable,  before  it  interferes  to  prevent  a  party  exercising  his  primd 
facie  right  According  to  the  doubt  which  may  exist  in  the  mind  of  the 
Court  upon  the  facts,  and  according  to  the  degree  of  inconvenience  to 
the  parties,  the  Court  not  thinking  fit  to  grant  the  injunction  at  the 

(4)  8  Bev.  229. 
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1858.        time  may  take  one  of  several  courses  :  it  may  refuse  it  on  the  terms  of 

MoBKwooD   *^®  party  undertaking  to  keep  an  account,  or  it  maj  direct  the  motion 

^'  to  stand  over  on  the  terms  of  the  plaintiff  proceeding  to  a  trial  at  lav, 

f  LOWER*  , 

The  Lord  Chancellor  in  Collard  v.  Allison  (5)  adopts  the  same  views 
under  similar  circumstances — and  adds  what  is  peculiarly  applicable  to 
the  present  case — "  There  is  very  contradictory  evidence  as  to  whether 
it  is  a  novelty  or  not."  Persons  whose  opinions  must  in  their  profession 
be  held  to  a  great  esteem  give  conflicting  testimony  on  this  point 
The  affidavit  of  J,  Russell  and  of  John  Friend  testify  on  one  hand 
that  articles  sold  by  the  defendants  differ  in  many  material  points 
from  the  plaintiff's  goods,  and  that  the  plaintiff,  they  believe,  had 
never  been  either  in  this  Colony  or  Great  Britain  in  the  exclasive 
enjoyment  of  the  right  of  using,  making,  and  vending  the  articles 
alleged  to  be  their  invention  and  improvements,  and  that  the  several 
modes  therein  described  are  modes  which  in  all  important  particohurs 
have  been  long  known  ;  whilst  the  joint  affidavits  of  Kdtoard  Bell, 
John  Keepy  Simon  Zollner,  and  John  Sutton,  persons  of  great  know- 
ledge of  the  nature  of  the  business  in  which  they  are  themselves 
engaged,  declare,  in  effect,  that  the  principle  of  the  plaintiff's  invention 
and  improvement  has  been  adopted  and  used  in  the  manufacture  of  the 
articles  in  the  defendant's  possession,  according  to  the  description  con- 
tained in  Mr.  Weekes*  affidavit,  but  with  a  difference  in  form  or  £gure 
only  by  altering  the  direction  of  the  indentations  across,  from  a  straight 
line  to  a  curve,  and  the  result  produced  is  in  both  cases  exactly  alike, 
and  further,  in  substance  and  effect  the  articles  in  defendant's  possession 
correspond  with  the  tiles  manufactured  under  the  plaintiff's  patent 
The  same  result  has  been  produced  by  the  like  means,  and  they  both 
answer  the  same  purpose.  "The  effect  of  contradictory  statements 
such  as  these,"  said  the  Lord  Chancellor,  "  as  the  matter  now  stands, 
leaves  considerable  doubt  upon  the  question  whether  that  which  is  now 
claimed  is  a  novelty  or  not,  and  that  circumstances  would  make  it  m? 
duty  to  send  the  question  to  law,  and  prevent  me  from  granting  an 
injunction  in  tho  meantime."  Having  determined  then  to  submit  the 
question  of  the  validity  of  the  letters,  and  the  fact  of  the  infringement, 
should  be  ascertained  by  a  jury,  it  only  remains  for  me  to  consider 
whether,  in  the  exercise  of  my  discretion  as  to  this  case  now  before  me, 
I  shall  follow  the  course  for  which  Uarmer  v.  Plane  (6)  furnishes  a 
precedent  by  retaining  the  injunction  until  the  right  can  be  tried  ;  or 
that  of  Hill  V.  TJiompson  (7),  where  the  Court,  under  the  circumstances, 
dissolved  the  injunction  upon  terms  until  the  result  of  the  trial  at  law 

(6)  4  M.  &  C.  489.  (6)  14  Vea.  132.         (7)  3  Mer.  624. 
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was  ascertained.     I  think  Harmer  v,  Plane^  as  succinctly  stated  in        18^- 


V, 

Flower. 
Therry  P.J. 


Jeremy's  Equity  Jurisdiction,  as  illustrative  of  the  doctrine  that  ^'  where  Morb>voo]> 
the  King  on  behalf  of  the  public  grants  letters  patent,  the  granter  entering 
into  a  contract  with  the  Crown,  the  benefit  of  which  the  public  will 
ultimately  have,  this  Court,  after  a  reasonably  long  and  undisputed 
possession,  permitted  under  the  patent,  has,  upon  the  fact  of  that  posses- 
sion being  proved  against  the  public,  thought  that  there  is  less  incon- 
venience in  granting  the  injunction  until  the  legal  question  can  be  tried, 
than  in  dissolving  it,  at  the  hazard  that  the  grant  may  in  the  result  be 
proved  to  have  been  valid." 

In  Bill  V.  Thompson  his  lordship  dissolved  the  injunction,  but  his 
lordship  directed  that  an  account  should  be  kept  of  slag  used  and 
iron  made  by  the  defendants  according  to  the  method  described  in  the 
specification,  the  plaintiff  undertaking  to  bring  an  action,  with  liberty 
to  apply  to  have  the  injunction  revived  after  trial  of  the  action,  or  in 
case  of  any  unreasonable  delay  being  interposed  on  the  part  of  the 
defendants.  Now  as  the  peculiar  circumstances  of  each  case  influence 
and  govern  the  judgment  of  the  Court  in  which  it  exercises  its  judgment, 
the  circumstances  of  the  present  case  suggest  to  me  the  propriety  of 
adopting  a  course  more  analogous  to  Hill  v,  Thompson  than  that  pursued 
in  Ilarmer  v.  Plane,  I  do  so  on  balancing  the  degree  of  convenience 
or  inconvenience  the  adoption  of  either  course  may  be  to  the  litigant 
parties ;  and  in  doing  so  it  would,  in  my  opinion,  be  a  greater  hardship 
on  the  defendants,  and  if  they  should  ultimately  succeed,  an  irreparable 
one,  to  continue  this  injunction  in  strict  force.  The  respectability  and 
solvency  of  the  defendants  are  admitted^  and  by  obliging  them  to 
account  of  what  they — and  obliging  them  further  to  go  to  the  trial  of 
the  action  at  the  earliest  day  the  business  of  the  Court  will  admit  of,  in 
which  trial  the  plaintiffs  may  recover  compensation  in  damages  for  all 
the  loss  they  may  incur.  Seeing,  then,  that  this  advantage  is  afforded 
to  the  plaintiff,  though  I  am  sensible  of  the  inconvenience  nevertheless, 
he  may  sustain,  though  he  ultimately  succeed,  yet  the  greater  incon- 
venience would  devolve  on  the  defendant,  and  he  could  obtain  no  redress 
for  the  restraint  placed  on  the  sale  of  the  goods,  as  he  would  be  protected 
by  the  order  of  the  Court.  I  propose,  then,  to  dissolve  the  injunction, 
on  terms  similar  to  those  expressed,  in  the  passage  cited  from  Hill  v, 
Thompson  ;  and  further,  to  direct  that  the  action  be  brought  within  a 
reasonably  early  time,  say  the  October  sittings.  And  the  defendant 
should  be  bound  to  admit  the  vending  of  the  articles  mentioned  in  the 
affidavits  filed  by  them.  In  dissolving  the  injunction  I  do  so  with 
direction  as  to  costs,  that  the  costs  should  be  the  defendant's  costs  in  the 


V. 

Flower, 
Theni/  P.J. 
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1858.  cause,  and  for  this  reason  :  if  the  application  had  been  upon  notice  and 
MoREwooD  ^^^  ^  parte,  I  think  the  defendants  might  have  successfully  opposed 
the  granting  of  the  injunction  on  the  materials  then  before  the  Court. 
A  party  is  bound  to  bring  fully  the  whole  matter  on  which  he  relies, 
and  not  bring  part  of  his  case  at  the  beginning,  and  a  part  at  the  close 
of  the  case.  The  affidavits,  'vihich  should  be  affidavits  in  reply,  are  only 
supplemental  to  his  original  case,  and  should  form  part  of  it.  Such 
portion  of  the  specification  as  refers  to  the  subject-matter  of  the  stiit 
should  have  been  stated  in  the  original  bill,  and  it  not  be  unworthy 
of  the  plaintiff's  attention,  as  to  whether  it  may  not  be  desirable  yet  to 
amend  the  bill  itself  in  that  particular.  On  the  whole  then,  consideiing 
the  imperfect  materials  brought  forward  in  the  first  instance — the 
imperfect  statement  (for  it  is  rather  matter  of  inference  than  of  positive 
statement  in  the  first  affidavit  that  the  invention  is  a  new  one,  and  had 
been  exclusively  enjoyed  by  the  plaintifi)  and  further  the  irregularity  in 
practice  of  filing  supplemental  affidavits  to  the  original  applicatioD, 
when  (if  any  affidavits  were  at  all  admissible)  they  should  be  affidavits 
in  reply  to  those  filed  by  the  defendants,  the  costs  of  this  motion  should 
be  defendant's  costs  in  the  cause. 

Order  accordingly. 
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BLACKETTr.  NEWMAN.  (1)  1858. 


Aug,  31. 


Befji*dixUion  of  BiHhs^ld  Vic,  Xo,  34 — Refusal  to  Jill  up  regiairation  form — 

Criminal  information  against  public  officer — Costs,  Stephen  C.J 

Dickinson  J. 

A  regUtrar  is  not  bound  to  receive  the  registration  of  a  birth,  unless  the  par-     Therry  J. 
ticulars  required  by  the  form  are  given. 

Power  to  exact  such  information  is  within  the  Act,  19  Vic,  No.  31. 

On  an  unsuccessful  application  for  a  criminal  information  against  a  public  officer 
for  an  official  act,  the  defendant  is  entitled  to  costs,  although  defended  by  the 
Crown  law  officers. 

This  was  an  application  by  rule  nisi  for  a  criminal  information  against 
the  defendant,  a  district  registrar,  for  not  having  registered  the  birth  of 
the  applicant's  child. 

The  question  really  involved  was  as  to  the  construction  of  the  Regis- 
tration Act,  19  Via,  No.  34  ;  under  this  statute  the  Registrar-General 
was  empowered  to  draw  up  certain  forms  of  registration,  which,  when 
approved  by  the  Governor-General,  became  binding.  But  in  the  forms 
issued  for  the  registration  of  births  there  were  a  numl^er  of  questions 
having  no  natural  relevance  to  the  birth  itself,  but  to  the  parents* 
ancestors,  &c.  The  present  applicant  had  declined  to  fill  up  the  regis- 
tration form  in  many  of  these  particulars,  but  still  insisted  that  the 
birth  should  be  registered.  The  deputy-registrar  refused,  upon  the 
ground  that,  until  the  whole  of  the  particulars  had  been  given,  there  was 
not  such  a  "  due  notice  "  within  the  meaning  of  the  Act  as  would  compel 
him  to  register  the  birth. 

Wise  moved  that  the  rule  be  made  absolute.  In  devising  and  approving 
these  irrelevant  and  inquisitorial  questions  both  the  Registrar-General 
and  the  Governor-General  liad  exceeded  their  powers  under  the  statute. 

The  Solicitor-General  showed  cause. 

The  Court  held  that,  although  these  particulars  did  not  seem  naturally 
to  have  anything  whatever  to  do  with  the  registration  of  a  birth,  the 
terms  of  the  Act  were  such  as  to  show  that  a  power  to  exact  such 
information  had  been  contemplated  by  the  Legislature.  The  Chief 
Justice  thought  the  deputy-registrar  ought  to  have  registered  the  birth 

(I)  The  Sydney  Morning  Herald,  Sept.  1,  1858. 
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1858.        upon  such  information,  and  with  such  particulars  as  had  been  afforded 
Blackett    ^  ^^™i  ^^^  ^^®  other  members  of  the  Court  were  of  opinion  that,  until 

^^    ^-  the  whole  of  the  information  had  been  furnished,  the  officer  was  not 

Newman.  ' 

bound  to  register.     This  rule  must  therefore  be  discharged. 

A  question  now  arose,  as  to  whether  costs  should  be  allowed,  this 
respondent  here  having  been  defended  by  the  Crown. 

Their  Honors  allowed  costs,  because  the  party  here  was  not  really 
the  Crown,  but  a  subordinate  officer,  and  there  was  no  reason  why  the 
Crown  Law  Officers  should  not  get  costs  in  such  a  case,  as  it  was  no  part 
of  their  duty  to  defend  matters  of  this  nature.  The  respondent  would 
have  had  individually  to  bear  the  penalty,  if  the  application  had  suc- 
ceeded. The  question  which  had  been  decided  was  one  of  considerable 
difficulty,  and  there  was  no  impropriety  whatever  in  the  conduct  of  the 
applicant  in  having  raised  it.  Upon  public  principle  it  was  natural  that 
he  should  do  so.  But  the  point  having  been  decided  against  him,  justice 
to  the  respondent  required  that  the  usual  consequence  of  the  costs  going 
to  the  successful  party  should  not  be  here  departed  from. 

Buh  diicharged^  toith  costs. 
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REGINA  V.  MEDCALF.  (1)  1858. 

Larceny — Recent  posaegnon — IncimneUnt  skUemerUa  hy  prisoner,  ' 

Sttphen  C.J. 

The  law,  that  recent  posaessioxi  iaprimd  facie  evidence  of  larceny,  is  in  force  in  •^*^^'*"^^*  ''• 
this  Colony,  but  what  shall  be  deemed  recent  possession  mnst  be  determined  by      Therry  J, 
reference  to  the  nature  of  the  goods,  and  the  particular  circumstances  of  the 
country. 

A  prisoner  who  has  made  several  inconsistent  statements  with  regard  to  the 
goods,  and  was  in  the  neighbourhood  at  the  time  of  the  larceny^  may  be  rightly 
convicted,  although  his  possession  should  not  be  deemed  recent. 

This  was  an  appeal  from  the  Qaarter  SessionB  in  which  the  following 
reserved  judgment  was  delivered  by — 

The  Chief  Justice.  We  have  considered  this  case,  and  we  are  of 
opinion  that  the  conviction  was  right. 

The  law  respecting  the  recent  possession  of  goods  stolen  at  a  certain 
period  by  some  one,  as  affording  in  itself  primd  facie  evidence  of  larceny 
against  the  possessor,  applies  of  course  to  this  CSolony.  But,  what  shall 
be  deemed  recent  possession,  in  any  particular  case,  must  be  determined 
by  reference  to  the  nature  of  the  goods,  and  the  particular  circumstances 
of  the  countiy.  Here,  however,  the  evidence  against  the  prisoner  appears 
to  be  little  affected,  if  at  all,  by  any  question  respecting  recent  possession. 
There  is  no  limitation  of  time  in  favour  of  larceny,  and  it  may  be  assumed, 
for  the  sake  of  argument,  that  the  possession  was  not  recent.  The 
evidence  is,  however,  that  the  prisoner  told  three  several  stories  incon- 
sistent with  each  other  respecting  that  possession.  It  appeal's,  further, 
that  he  was  in  the  neighbourhood  of  the  place  from  which  the  property 
were  taken,  somewhere  about  the  time  of  the  larceny.  There  was  suf- 
ficient, therefore,  to  justify  his  conviction,  even  though  it  be  assumed 
that  the  prisoner's  possession  could  not  properly  be  deemed  recent,  within 
the  meaning  of  the  rule. 

Conviction  ausiained, 
(1)  The  Sydney  Mcrmiig  Herald,  Sept.  13,  1858. 
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1858.  REGINA  V.  LYNCH.  (1) 

Oct,  29.  „      . 

Eridt-nce — 22  Vic,  No.  7,  «.  1 — Eridenre  to  contrculict  '^hostile"  icttntw — Prtnov* 

Stephen  C.J.  statements, 
Dickinson  J. 

Th  ^^«    T  Where  evidence  has  been  given  as  to  previous  statements  of  a  witness,  who 

'  proves  adverse  to  the  side  on  which  he  is  called,  the  jury  should  be  directed. 


that  if  they  think  there  is  an  inconsistency  in  the  statements  of  the  witness,  his 
evidence  should  be  simply  thrown  out  of  consideration.     {Therry^  J,,  dissent ieuie,) 

This  was  a  special  case,  reserved  by  Mr.  Justice  Therry,  In  the  coarse 
of  the  prisoner's  trial,  at  the  assizes,  on  the'  charge  of  manslaughter,  a 
witness  for  the  Crown  swore  that  the  deceased  received  the  injury, 
which  caused  his  death,  by  falling  on  a  block  of  wood.  Counsel  for  the 
Crown  contended  that  he  ought  to  be  allowed,  under  the  new  Law  of 
Evidence  Act,  to  contradict  his  own  witness,  by  showing  that  she  had 
given  a  difiei*ent  account  of  the  matter  on  another  occasion,  out  of 
Court  and  behind  the  prisoner's  back.  His  Honor  admitted  the 
evidence.  The  prisoner  was  convicted,  and  there  was  no  doubt  that  the 
jury  believed  the  unsworn  statement  of  the  witness,  that  the  deceased 
was  killed  by  a  blow  from  the  prisoner,  in  preference  to  her  statement 
on  oath,  in  Court,  to  the  effect  already  mentioned. 

DaUey^  for  the  prisoner. 

llclToydy  lot  the  Crown. 

Cur,  adv,  viiif. 

On  October  29, 

The  Court,  having  now  considered  the  matter,  gave  judgment  by 
majority. 

The  Chief  Jvstice  and  Mr.  Justice  Dickituon  were  of  opinion  that 
the  prisoner  must  be  discharged.  The  effect  of  evidence  thus  admitted, 
in  contradiction,  was  merely  to  sponge  out  the  evidence  which  the 
witness  gave  in  Court.  The  word  "  proof  "  in  the  Act  meant  evidence 
of  such  a  statement  as  was  proposed  to  be  given,  and  the  mode  to 
discover  the  meaning  of  the  statute  was  to  look  at  the  antecedent  state 
of  the  law.  As  the  law  formerly  stood,  a  party  could  neutralise,  or 
wipe  out  the  evidence  given  by  an  opposing  witness,  by  showing  that  at 
some  previous  time  he  had  made  a  different  statement^  but  this  could 

(I)  The  Sydney  Mominfj  Herald,  Oct.  30,  1858. 


V, 

Lynch. 
The  Court, 
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not  be  done  in  the  case  of  a  party's  own  witness,  and  the  object  of  the        1S5S. 

statute  wa8  to  do  away  with  that  inconvenience  and  to  allow  of  his      Regina 

being  treated  in  the  same  way  as  a  witness  on  the  other  side  might 

have  been,  as  the  law  formerly  stood.     The  direction  to  the  jury,  upon 

such  evidence  being  given,  ought  to  have  been  to  the  effect,  that  if  they 

thought,  on  the  whole,  after  taking  everything  into  consideration,  that 

there  was  an  inconsistency  between  the  evidence  of   the  witness  in 

Court  and  his  or  her  statement  out  of  Court,  then  they  were  to  throw 

the  evidence  of  such  witness  wholly  out  of  consideration.     If  this  were 

not  done,  the  jury  might  convict  a  prisoner  upon  the  unsworn  statement 

of  a  witness  who  was  held  up  as  a  person  unworthy  of  belief  on  Lis 

oath.     Mr.  Justice  Therry  could  not  concur  with  his  learned  colleagues, 

holding  that  when  the  evidence  was  once  in  it  was  in  for. all  purposes. 

Prisoner  discharged. 
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1S58,  JEr  poria  ARMSTRONG.  (1) 

JV^or.  1, 

Deserted  Wives  and  ChiJdreiCs  ActSy  4  Fic,  Ko,  5,  «.  11,  and  22  Vk.,  Xo,  6,  a.  8— 

Stephen  C.J.  Signature  ojcrder  within  20  doy« — Refu&oil  o/d^/eudant  to  give  eridence, 

J^xcjctnson  U. 

and 

Therry  J.         The  signature  of  an  order  by  the  justioes  under  the  Deserted  Wives  and  Chil- 

ren's  Act,  4  Vic,  No.  5,  s.  11,  within  20  days  is  merely  directory. 

Where  a  second  order  was  made  by  justioes  under  this  Act,  assuming  that  a 
prior  order  was  in  -.lid,  and  obedience  to  the  second  was  resisted  on  the  ground 
that  the  first  was  valid,  the  justices  had  jurisdiction  to  compel  the  defendant  to 
give  evidence  for  the  purpose  of  deciding  the  question. 

A  committal  for  a  refusal  to  give  such  evidence  is  also  justified  by  sec.  8  of  the 
Deserted  Wives  Act,  22  Vic,  No.  6. 

This  was  an  application  by  Jiabeas  corpus  to  release  the  applicant  from 
gaol,  to  which  he  had  been  committed  by  two  jastioes  of  the  Sydney 
Bench  for  an  alleged  contempt  of  Court.  When  ordered  by  the  Bench 
to  go  into  the  witness-box  in  the  course  of  certain  proceedings,  wherein 
he  was  defendant,  the  applicant,  by  the  advice  of  his  attorney,  had 
refused. 

The  proceedings  were  under  the  Deserted  Wives  and  Children's  Act, 
4  Vic,  No.  5,  the  applicant  having  neglected  to  pay  a  certain  weekly 
allowance  to  his  wife,  and  his  refusal  to  give  evidence  was  based  on  the 
ground  that,  as  the  proceeding  was  one  of  a  criminal  nature,  he  was  not 
bound  to  criminate  himself. 

There  had  in  fact  been  two  orders  against  Armstrong^  but  the  first 
had  not  been  signed  within  20  days  by  the  justioes  making  it,  and,  con- 
sequently, could  not  be  sent  in  due  time  (see  sec.  11  of  the  Act)  to  the 
Quarter  Sessions.  A  second  order  was  obtained  on  the  assumption  that 
the  first  was  bad  for  this  reason,  but  its  enforcement  was  resisted  on  the 
ground  that,  as  the  first  order  was  valid,  and  still  outstanding,  the  second 
had  been  made  without  jurisdiction.  It  was  held  by  this  Courts  after 
argument,  that  the  first  was  good,  the  enactments  as  to  signature,  4fec., 
being  merely  directory,  but  the  case  turned  chiefly  on  the  question 
decided  in  the  Queen  v.  Cook  (2). 

Windeyer^  for  the  applicant. 

(1)  The  Sydney  Morning  Herald,  Nov.  2,  1858. 
(2)  21  L.  J.,  M.  C.  136. 
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Wise^   contra.     Assuming   there    was  an  outstanding  valid   order,         1858. 
rendering  the  second  ineffective,  still  there  was  a  power  in  the  Court  to      ^jx  parte 
take  evidence  to  prove  these  facts.   The  committal  was  also  j ustified  by  the  Armstrono. 
8th  section  of  the  last  Deserted  Wives  Act,  22  Vic,  No.  6,  which  enacted 
that  in  all  ordinary  proceedings  under  this  law,  wives  and  husbands 
should  be  competent  witnesses,  both  for  and  against  each  other,  and 
shuuld  be  compellable  to  give  evidence. 

Their  Honors  thought  the  action  of  the  justices  was  justifiable.  They 
had  full  jurisdiction  to  enquire  as  to  the  validity  of  the  first  order,  and 
the  evidence  of  the  applicant  being  required  for  the  purposes  of  this 
enquiry,  the  case  was  not  distinguishable  from  the  Queen  v.  Cook.  The 
power  was  also  most  clearly  given  by  22  Via,  No.  6,  &  8. 

AppliccUion  refused. 
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1858.  DUMARESQ  v.  ROBERTSON  [No.  II].  (1) 

^  ■     ■       ■  -  ■  ^ —  — 

Nov,  4. 

Actions  against  the  Croicn — 20  F»>.  No.  15 — Iii(/h(  o/Croten  to  plead  double — 
^ephen  C.J.  j^^^^^  ^j-  ^.^„^^ 

Dickinson  J.  '^ 

and 

'Hurry  J.  Eren  assuming  that  the  Crown  had  the  power  to  plead  double  without  the  leave 

of  a  judge,  and  that  it  had  not  been  taken  away  by  20  Vic,  No.  15,  the  roles  of 

Court  of  14  June,  1858,  made  under  this  Act,  took  away  that  right. 

An  action  against  a  representative  of  the  Crown  under  the  above  statute  is  to 
be  regarded  as  an  action  against  the  Crown. 

This  was  an  application  to  set  aside  a  judgment,  which  had  been  signed 
for  the  plaintiff,  the  defendant  having  pleaded  several  matters  of  defenco 
without  leave  of  a  judge.  The  action  was  brought  under  20  Vic,  No- 
15,  and  the  Minister  of  Lands  made  defendant.  The  first  question  waa^ 
whether  or  not  the  action  was  to  be  regarded  as  against  the  Crown. 

The  Court  decided  this  question  in  the  affirmative. 

The  next  question  was  as  to  the  right  of  the  Crown  to  plead  double. 

The  Solicitor-General^  in  support  of  the  motion.  The  power  to  sue 
the  Crown,  through  the  interposition  of  a  nominal  defendant,  being  for 
the  first  time  given  by  20  Vic,  No.  15,  no  cases  in  the  books  were  found 
strictly  to  apply,  but  the  power  of  the  Crown  to  reply  doubly,  without 
leave,  was  relied  upon  as  showing,  by  analogy,  the  existence  of  a  similar 
power  to  plead  double. 

Wise^  for  the  plaintiff,  maintained  that  the  statute  had  taken  away 
the  power,  if  it  existed.  By  Bule  6,  of  the  14th  June,  1858,  it  was 
ordered  that  the  course  of  proceedings,  in  suits  of  this  character,  when 
once  duly  initiated,  should  be  the  same  as  in  all  other  cases. 

The  Court  held  that,  even  assuming  from  analogy  that  the  Crown 
had  power  to  plead  double  without  leave  of  a  Judge,  and  that  this  power 
had  not  been  taken  away  by  the  Act,  the  rules  of  Court  made  under 
the  authority  of  this  Act  by  the  Judges  took  away  this  power.  These 
rules,  not  having  been  objected  to  by  either  House  of  Parliament^  were 
of  the  same  force  as  the  statute  itself. 

Application  dismissed^  with  costs. 
(1)  The  Sydney  Morning  HeraM,  Nov.  5,  1858. 


BUPREMB  COURT  CASES,  1125 


HALL  V.  GIBSON  [No.  II].  (1)  1858 


Crown  land — Commonage  rights — Prerogative  of  the  Croicn — Delegation  of  poire  8         '  '  * 

to  Governor^^**  Purchased" — 9  ds  10  Vict»,  c.  104 — Abandonment  of  run,  Stephen  C,J, 

Dickinson  J. 

The  Crown  can  legally,  by  the  exercise  of  the  royal  prerogative,  delegate  to  the      Therm  J. 
Cxovemor  the  power  to  confer  rights  of  commonage  over  the  waste  lands  of  the 
colony,  until  they  are  sold  or  leased,  notwithstanding  the  Land  Acts. 

An  instrument  under  seal  is  unnecessary,  either  to  delegate  this  power  to  the 
Governor,  or  to  grant  the  right,  which  is  not  strictly  an  interest  in  land. 

The  term  *'  purchased,"  in  the  regulations  issued  by  the  Governor  in  regard  to 
the  awarding  of  such  permission,  means  purchased  for  money  value  at  auction, 
according  to  the  terms  of  the  Land  Sales  Act,  9  &  10  Vict.,  c.  104. 

Where  a  run  is  left,  without  servants  in  occupation,  for  any  considerable  time, 
and  without  some  indication,  patent  to  the  world,  of  an  intention  to  resume  occu- 
pation, it  nmst  be  taken  to  have  been  abandoned. 

Tnis  was  a  question  upon  a  point  reserved  on  the  trial  of  an  action  for 
trespass.  The  suit  was  one  for  trespass  upon  a  depasturing  run,  and 
there  were  various  issues ;  but  that  upon  which  the  present  question 
arose  was  an  issue  raised  on  a  plea  of  commonage  right.  This  plea 
averred  that  the  defendant,  being  the  proprietor  of  adjacent  lands,  had 
obtained  a  right  of  depasturing  upon  the  land  now  in  question,  under 
the  regulations  issued  by  the  Governor -General.  The  verdict  had  been 
for  the  plaintiff  upon  this  issue,  and  for  the  defendant  upon  all  the  rest. 
The  present  motion  was  to  have  the  verdict  upon  this  issue  entered  up 
for  the  defendant. 

This  case  had  come  before  the  Court  previously,  on  a  demurrer  to  the 
commonage  plea  (2).  It  had  been  held  that,  under  the  Crown  Lands 
Sales  Act,  9  &  10  Vict.,  c.  104,  no  power  could  be  given  to  the  Governor- 
General  to  make  the  particular  regulation  here  relied  upon.  That  power 
purported  to  be  derived  from  an  order  of  Her  Majesty-in-Council.  The 
order  in  Council  did  profess  to  delegate  such  a  power  under  the  authority 
of  the  Act  in  question ;  but  it  was  held  that,  under  such  Act,  this 
delegation  could  only  be  made  in  reference  to  those  powers  and  duties 
which  were  not,  by  the  terms  of  the  Act,  limited  to  the  Queen  herself 
in  Council  And  this  mode  of  dealing  witb  the  waste  lands  tocbs  within 
the  powers  thus  limited.     Bat^  inasmucb  as  the  power  of  delegation 

(1)  The  Si/dney  Morning  Herald,  Nov.  6,  10,  &  11,  1858.     Cited  3  S.C.R.  38. 

(2)  Ante,  p.  1026. 
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185S.        might  have  been  exercised  in  virtue  of  some  other  branch  of  the  royal 
Hall        prerogative,  the  plea  was  sustained.     At  the  trial  it  waa  proved  that 
^,  **•  the  regulation  of  the  Governor-General  had   been  approved   by  the 

Secretary  of  State  for  the  Colonies,  on  Her  Majesty  s  behalf,  and  it  was 
maintained  that  this  approval  most  be  taken  to  have  been  made  under 
the  general  prerogative  of  the  Grown  over  the  domain  of  the  empire, 
which  had  not  for  such  a  purpose  been  limited  by  the  Act  in  queation. 
On  the  other  hand,  it  was  contended  that,  in  the  absence  of  any  direct 
proof  as  to  the  source  from  whence  this  power  of  delegation  was  derived, 
the  case  stood  precisely  as  it  had  done  at  the  time  of  the  demurrer.  The 
delegation  and  approval  of  Her  Majesty  must  be  held  to  have  been  made 
under  the  statute  already  mentioned,  and,  consequently,  to  have  been 
in  excess  of  the  powers  granted  by  it. 

Blake  and  Imtaes  moved  that  the  verdict  on  this  issue  be  entered  for 
the  defendant. 

The  AUamey-Genercd,  Faucetty  and  Butler  opposed  the  motion. 

The  Court  held  that  the  Grown  had  the  power  to  confer  the  right  of 
tx)mmonage,  and  to  delegate  the  exercise  of  that  power  to  the  Govemor- 
Oeneral.  But  whether  such  delegation  had  been  made  in  due  fonn,  and 
whether  the  right  of  commonage  had  been  properly  granted  to  the 
defendant,  were  questions  upon  which  further  argument  must  be  heard. 
They  knew  ad  a  matter  of  history  that  up  to  the  time  of  the  passing  of 
the  first  Land  Sales  Act  the  Governor  had  and  exercised  the  power  of 
granting  waste  lands  here  in  the  name  of  the  Grown.  This  power  may 
have  been  exercised  in  virtue  of  a  delegation  by  the  royal  prerogative  to 
deal  generally  with  the  waste  lands ;  but  by  the  first  Land  Sales  Act 
the  Imperial  Parliament  limited  the  power  of  the  Grown  in  this  respect, 
by  enacting  that  no  grants  should  be  made  except  after  sale.  This  was 
found  inconvenient,  inasmuch  as  it  would  prevent  the  exercise  of  the 
power  of  leamng.  Hence  waa  passed  the  amending  Act,  which  gave 
power  to  grant  leases  for  specific  terms.  The  first  was  a  restricting  Actp 
and  the  second  an  enabling  Act,  but  neither  of  them  toadied  the  present 
question.  If  the  power  of  granting  commonage  rights  had  been  taken 
away  by  the  first  Act,  there  was  nothing  in  the  second  Act  to  restore 
it.  But  there  were  no  express  terms  in  the  first  Act  to  deprive  the 
Sovereign  of  a  power  to  grant  such  commonage  rights  in  the  waste  lands 
as  would  legally  cease  when  such  lands  were  required  either  to  be  sold 
or  leased.  Such  rights  as  would  not  interfere  either  with  thd  power  of 
leasing  or  of  selling,  but  would  simply  put  to  some  slight  beneficial  use 
those  lands  which  must  otherwise  be  wholly  unproductive,  not  being 
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this  would  remain.    The  power,  then,  remained  in  the  Queen,  and  could       Hali. 
have  been  delegated  by  her.     But  had  it  been  so  delegated  in  a  formal      qx^i^^ 
manner  ?    There  was  a  delegation,  in  terms,  by  the  order  in  Council,    ,j^  ^ 
but  this  purported  to  have  been  made  in  virtue  of  a  statute,  and  on 
looking  at  the  statute  they  found  that  no  such  power  was  given.     But, 
inasmuch  as  the  Queen  possessed  the  right  of  herself  to  exercise  this 
power,  the  intervention  of  the  Council  and  the  recital  of  the  statute 
might  be  treated  as  surplusage.     Thus,  if  the  order  in  Council  was 
sufficient  as  an  act  of  delegation,  the  power  would  legally  pass  to  the 
€bvernor.    But  two  questions  remained.    First,  must  not  any  delegation 
be  made  by  an  instrument  under  the  Great  Seal  %    Secondly,  as  this  was 
an  incorporeal  hereditament,  should  not  this  grant  to  the  defendant 
have  been  made  under  the  Great  Seal  of  the  Colony,  in  the  same  mannsr 
as  a  grant  of  land  ?    These  were  the  points  upon  which  their  Honore 
desired  to  hear  further  argument. 

The  adjourned  argument  in  this  case  was  heard  on  Nov.  9. 
Martin^  Q-C.,  Fauctity  and  BiUleri  for  the  plaintiff. 

Blake  and  Isaacs  for  the  defendant. 

The  Court  held  that  this  right  of  commonage  was  not  an  interest  in 
land  in  the  legal  sense  of  the  term ;  it  was  mere  permission,  revocable 
at  any  time,  to  occupy  waste  lands  in  common  with  others,  until  such 
lands  should  be  wanted  for  the  purposes  of  sale  or  lease.  The  delegation 
mighty  therefore,  be  made  by  the  order  in  Council,  even  regarding  it  as 
a  mere  directory  letter,  and  as  an  instrument  under  seal  was  unneces- 
sary to  delegate  the  power  to  the  (rOvemor-General,  of  permitting  the 
tsmporaiy  use  of  these  lands,  so  this  permission  might  be  granted  with- 
out the  use  of  a  seal,  or  even  by  parol. 

Verdict  far  plairvtiffon  this  issue  sustained. 

Counsel  for  the  defendant  then  moved  for  a  new  trial.  The  question 
raised  by  this  motion  was  simply  as  to  the  interpretation  which  should 
be  put  up<Hi  the  term  "purchased"  in  the  regulations  issued  by  the 
Crovemor-General,  under  which  purchasers  of  Crown  lands  were  awarded 
commonage  righto  over  a  certain  extent  of  the  adjacent  waste  domain, 
until  it  should  be  required  for  sale  or  lease.  His  Honor,  Mr.  Justice 
Therryj  at  nisi  prius,  had  ruled  that  it  meant  purchases  in  the  ordinary 
sense  of  the  term,  i.e.,  a  purchase  for  money  value  at  auction  according 


Gibson. 
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1858.  to  the  terms  of  tbe  Land  Act  It  was  now  argued  that  the  term  must 
Hail  b©  construed  to  mean  any  acquisition  of  property  otherwise  than  by 
descent. 

The  Court  sustained  the  ruling  of  the  Judge  helow,  and  consequently 
refused  the  new  trial. 

On  Nov.  10,  plaintiff  moved  for  a  new  trial  of  the  issues,  which  had 
been  found  against  him,  on  various  grounds. 

Martin^  Q.C.,  Faucelt,  and  Butler,  in  support  of  thejnotioQ. 

Blake  and  Isaacs  coiUra. 

The  Court  granted  a  new  trial  as  to  trespasses  upon  the  purchased 
land,  and  as  to  one  of  the  tracts  of  land  alluded  to.  As  to  the  other 
tract  (upon  the  border  of  Lake  Bathurst)  the  new  trial  was  refused. 
As  to  tbe  trespass  upon  the  two  first-named  portions  of  land,  the 
verdict  of  the  jury  was  manifestly  wrong.  In  strict  law,  the  plaintiff 
had  made  out  his  right  to  damages,  although  he  would  have  been  suffi- 
ciently compensated  by  a  very  small  amount.  The  action  was  a  very 
hard  one,  and  it  was  to  be  regretted  that  a  small  sum  of  money  had  not 
been  paid  into  Court,  and  granted  by  the  jury,  so  as  to  prevent  a  second 
trial.  Incidentally  to  this  case,  two  questions  were  decided  by  their 
Honors : — First,  that  a  person  who  left  a  run  for  any  considerable  length 
of  time  (over  a  year  in  this  instance)  without  servants  being  left  in  con> 
tinuous  possession,  or  some  indication  patent  to  the  world  of  an  intention 
to  resume  occupation  on  a  future  day,  must  be  held  to  have  abandoned 
such  run,  even  although  an  intention  to  resume  had  always  remained  in 
his  own  breast.  Secondly,  that,  where  sheep  travelling  along  a  road 
strayed  on  either  side,  this  straying  would  be  a  trespass,  for  which  an 
action  would  lie  by  the  owner  or  occupier  of  the  land  in  question.  Mr. 
Justice  TJicrry  differed  from  his  learned  colleagues  as  to  the  existence, 
in  this  case,  of  any  sufficient  evidence  of  abandonment.  The  facts  of 
an  intention  to  resume  having  been  sworn  to ;  of  servants  having  in 
the  first  instance  been  left  in  possession,  and  of  resumption  having  only 
been  prevented  by  a  heavy  misfortune,  were  sufficient,  his  Honor  thought, 
to  negative  the  presumption  of  abandonment  The  Court  suggested  that 
the  justice  of  the  case  would  be  fully  met  by  entering  a  verdict  for 
plaintifi  with  40s.  damages  upon  the  first  count,  and  allowing  the  rest 
of  the  verdict  to  stand  as  it  did. 
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In  re  HEALY.  (1)  1858. 


Dec  20. 


Summary  recovery  ofirroptrty  before  Justices— 19  Vic,  Ao.  24,  scr,  10— Xoitce      Stephen  C.J. 

of  claim,  Dickinson  J. 

and 

Before  the  iasQe  of  a  anmmona  to  compel  restitution  by  summary  process  of  ^^^    * 

property  under  the  value  £20,  as  provided  by  sec.  10  of  19  Vic,  No.  24,  there 
must  be  a  notice  of  the  claim. 

This  was  an  appeal  from  a  Judge's  order,  dismissing  an  application  for 
a  stay  of  proceedings  in  a  case,  wherein  an  alleged  detention  of  pro- 
perty had  been  adjudicated  upon  by  the  magistrates  at  Mudgee,  under 
the  10th  section  of  19  Vic,  No.  24.  This  section  gave  to  the  justices 
a  summary  power  of  directing  restitution,  <S:c.,  in  cases  where  the  value 
of  the  property  did  not  exceed  ^20.  It  appeared  that  no  evidence  had 
been  given  of  any  demand  and  refusal  to  deliver  this  property,  prior  to 
the  service  of  the  summons,  and  it  was  contended  that  the  magistrates 
hady  therefore,  no  jurisdiction. 


moved  to  set  aside  the  order  herein  made  by  his  Honor,  Mr. 
Justice  Therry, 

Blaie  and  Bayley^  in  support  of  the  order.  The  fact  of  the  defendant 
in  the  Court  below  having  taken  the  goods  out  of  the  possession  of  the 
complainant  was  a  sufficient  "  notice"  to  the  former. 

The  Coxjvt  {Therry,  J.  dissenting,)  held  that  such  notice  of  claim  was 
necessary. 


(1)  TU  SydM^  Morning  Herald,  December  14  &  21,  1851,    Cited  2  S.C.R. 

N.S.,  33. 
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1858  REGINA  V.  SMITH.  (1) 


Dee,  22. 


Perjury — Evidence — Production  of  record — Petty  sessions — 10  Vic,  No,  10— A  bcat- 
.^1       '  donment  of  excess  of  daim  over  £10. 


and 
Dtcikmwn  J. 


On  the  trial  of  a  prisoner  for  perjury,  oommitted  at  a  Court  of  Petty  Sessions, 
the  record,  or  a  certificate,  must  be  produced,  to  show  that  the  Justices  had  jariB- 
diction. 

Where  a  plaintiff  at  a  Petty  Sessions  abandons  the  excess,  in  order  to  bring  his 
claim  within  £10,  this  should  be  shown  on  the  record. 

Special  Case,  reserved  for  the  opinion  of  the  Court  by  Mr.  Jostiee 
Therry^  at  the  request  of  prisoner's  counsel,  on  a  trial  for  perjury. 

The  points  were»  first,  that  parol  evidence  was  not  sufBcient  proof  of 
a  case  at  Petty  Sessions,  but  that  the  record,  or  a  certified  copy,  ought 
to  have  been  produced ;  and,  secondly,  that  th^  Justices  had  no  juris- 
diction, because  the  cause  of  action  had  been  split  or  divided.  The 
information  charged  the  prisoner  with  having,  on  a  certain  day,  at  a 
Court  of  Petty  Sessions,  committed  perjary,  and    set   out  the  false 

evidence  sworn  to  by  him.     At  the  trial  no  record  or  certificate  was 

« 

produced  of  the  proceedings  before  the  Court  of  Petty  Sessiooff,  but 
mere  parol  evidence  was  given  by  one  of  the  Justices  as  to  the  circom- 
stances  of  the  case.  It  also  appeared  that  the  plaintiff  in  the  Court  of 
Petty  Sessions  sued  the  prisoner  on  a  promissory-note  for  £12,  made 
by  the  prisoner,  but  the  plaintiff  only  claimed  £10.  There  was  no 
evidence  that  the  plaintiff  had  given  up  the  £2.  The  alleged  perjury  was 
that  the  prisc^ner  denied  his  signature  to  the  note. 

Windeyer^  for  the  prisoner.  The  record  should  have  been  produced; 
10  Vic.,  No.  10,  ss.  4  and  11. 

The  SolicUor-General  for  the  Crown,  cited  16  Vic,  No.  18,  s.  20. 

The  Court  held  that  the  conviction  could  not  be  sustained,  and  that 
the  prisoner  must  be  discharged.  The  record,  or  a  certificate,  should 
have  been  produced  ;  and  as  it  was  not  so  produced  there  was  nothing 
to  show  that  the  Justices  had  jurisdiction.     As  the  10  Vic,  No.  10, 

(1)  The  Sydney  Morning  Herald,  Dec.  23,  1858;  and  3  S.C.R.,  note  p.  35a 

ated  3  S.C.R.  350. 
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made  Courts  of  Petty  Sessions  courts  of  record,  it  was  no  answer  to 
say  that  this  particular  Court  kept  no  record,  and  the  Criminal  Law 
Amendment  Act  of  1852  only  affected  the  form  of  information. 


1858. 


Regina 

V, 

Smith. 


As  to  the  second  point,  their  Honors  were  also  strongly  of  opinion  The  Court. 
that  it  was  good,  though  they  would  not  give  any  formal  decision  upon 
it,  as  the  first  point  would  decide  the  case.  They  thought  the  above 
facts  showed  primd  /acie  a  splitting  of  the  cause  of  action,  and  that 
the  record,  if  produced,  ought  to  have  shown  that  the  plaintiff  had 
abandoned  the  £2,  for,  as  the  case  now  stood,  there  was  nothing  to 
prevent  the  plaintiff  proceeding  de  novo  for  the  recovery  of  that  sum. 
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1858.  JEFFREYS  v.  LEONARD.  (1) 


Dec,  2a 

Injunction— C,L,P.  Act,  20  Ftc,  No,  31,  88,  44,  46,  and  ^*7^Indor8ement  on  s«m* 

Stephen  C.J.  mons  of  intention  to  apply  for  injunction, 

and 
Dichinson  J, 

An  injunction  cannot  be  granted,  ex  parte,  in  an  action,  if  there  is  no  indorse* 
ment  on  the  Bummons  of  the  intention  to  apply,  sec.  47  of  20  Vic.,  No.  31,  being 
controlled  by  88.  44  and  45. 

This  was  a  motion  to  dissolve  an  injunction,  granted  ex  parte,  on  the 
application  of  the  plaintiff  herein.  The  action  was  for  trespass,  and  an 
injunction  was  granted  on  the  ground  that  otherwise  irreparable  injury 
would  be  done  to  the  plaintiff. 

Broadhurat^  Q*0.,  moved  that  the  injunction  be  dissolved.  Section 
47  of  the  C.L.F.  Act  was  limited  bj  sections  44  and  45,  which  required 
that,  in  cases  in  which  it  was  intended  to  move  for  an  injunction,  the 
proceedings  should  be  the  same  as  when  a  mandamus  was  claimed.  There 
had  been  no  indorsement  on  the  summons  of  an  intention  to  apply  for 
an  injunction. 

Wise,  for  the  plaintiff. 

The  Court  held  that  the  operation  of  the  47th  clause  was  controlled 
and  limited  bj  the  provisions  of  the  44th  and  45th  sections  in  the 
manner  already  stated.  The  costs  (this  point  being  a  new  one)  to  be 
defendant's  costs  in  the  cause. 


(1)  The  Sydney  If<yrmng  Herald,  Dec  24,  1868.    Cited  2  S.C.R.  149. 
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[Central  Okimikal  Court.] 
REGINA  V.  LANG.  (1)  1859. 


Criminal  law — Right  of  Attomey-Qeneral  topi'osecute — Liahility  of  2)rivate  j^rose-  '    ' 

cxUor — Lihd — 11  Tic,  No,  13,  «.  12.  Stephen  C, J » 

Where  a  private  person  obtains  the  committal  of  a  person  charged  with  libel 
l>efore  the  Justices,  and  an  information  is  filed  by  the  Attorney-General,  the 
Court  has  no  power  to  allow  the  private  prosecutor  to  conduct  the  proceedings  to 
the  exclusion  of  the  Attomey-GeneraL 

But  where  the  Attorney-General  thus  assumes  the  conduct  of  the  case,  the 
private  prosecutor  is  relieved  from  any  liability  to  pay  costs  under  sec.  12  of  11 
Vic,  No.  la 

This  was  an  information  filed  against  the  Rev.  John  Dunmore  Lang  for 
Hbel. 

Isaacs  stated  that  he  had  an  application  to  make  on  behalf  of  Mr. 
Serry^  in  connection  with  this  case. 

The  Attorney-General  objected  to  the  hearing  of  the  application. 

The  Chief  Justice  said  he  must  hear  Mr.  Isaacs,  At  present  he  did 
not  know  what  the  application  was. 

Isaacs  {Wise  with  him),  on  behalf  of  Mr.  Berry ,  applied  for  an  order 
permitting  the  latter  to  conduct  the  prosecution  through  the  medium 
of  his  own  counsel,  and  also  for  the  trial  of  the  case  by  a  special  jury. 
Bern/s  affidavit  showed  that  he  had  initiated  the  proceedings,  and  hao^ 
thereby  procured  the  committal  of  the  defendant,  that  if  the  case  was 
conducted  by  himself,  he  would  have  to  obtain  a  special  jury,  that  the 
defendant  was  a  man  of  such  influence  among  the  class  of  common  jurora 
as  to  render  it  doubtful  whether  a  just  verdict  could  be  hoped  for  from 
a  jury  taken  from  this  class,  and  that  two  letters  of  a  threatening  char- 
acter had  been  received  by  him  through  the  post,  showing  the  existence 
of  a  strong  feeling  in  the  case.  He  would  not  here  impute  any  motives 
to  the  action  of  the  Attorney-General.  It  was  remarkable,  however, 
that  this  was  the  first  instance  for  twenty-five  years  in  which  the  prac- 
tice of  permitting  private  prosecution  in  cases  of  this  kind  had  been 
departed  from.     Under  sec.  12  of  11  Vic,  No.  13,  the  prosecutor  was 

(1)  The  Sydney  dfomin/f  Herald,  Feb.  8,  1859. 
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1859. 


Regina 

v. 
Lang. 


liable  to  pay  costs,  in  the  event  of  an  acquittal,  and  it  would  be  unjust 
to  subject  him  to  this  liability  without  at  the  same  time  giving  him  an 
opportunity  of  having  the  case  conducted  by  his  own  professional 
advisers,  in  whom  he  had  confidence. 

Berry  was  also  liable  to  an  action  as  for  a  malicious  prosecution.  For 
twenty- five  years  the  practice  had  been  the  reverse,  and  in  England  such 
a  course  as  that  now  taken  was  unheard  of.  The  information  certainly 
had  been  filed  by  the  Attorney -General ;  but  that  was  merely  in  the 
exorcise  of  his  functions  as  a  grand  jury,  and  his  functions  then  ceased^ 
or  ought  to  cease.  Attorneys-General  were  not  infallible,  and  there 
might  be  neglect  or  ignorance.  In  a  qui  tarn  action  proceedings  once 
commenced,  the  Crown  had  no  power  to  stay  them,  because  there  was  a 
vested  interest  on  the  part  of  a  subject  in  the  result  Upon  the  same 
principle  the  course  of  proceeding  should  not  be  changed  in  this  case, 
where  there  was  a  vested  liability. 

The  Attorney  General  (Lutwyche).  The  principle  upon  which  public 
prosecutions  were  conducted  here  differed  from  that  pursued  in  England. 
As  public  prosecutor  he  would  not  suffer  private  parties  to  interfere  in 
any  case  or  upon  any  pretence. 

Isaacs^  in  reply.  It  was  surprising  that  the  Attorney-General  should 
have  only  just  now  discovered  this,  and  in  a  case  which  was  of  a  political 
character,  affecting  himself  and  the  ministry  to  which  he  was  attached. 
It  was  most  dangerous  that  he  should  thus  have  the  power  of  crushing 
a  political  foe  or  throwing  his  shield  round  a  political  friend. 

The  Chief  Justice  said  that,  up  to  the  time  of  the  defendant's  com- 
mittal by  the  police  bench,  Mr.  Berry  was  unquestionably  the  prosecutor, 
and  in  the  ordinary  course  of  practice — in  England,  certainly — would 
have  prosecuted  the  cause  to  its  conclusion.  But  the  proceedings  camo 
from  the  Police  Court  to  the  Attorney-General  in  the  same  manner  as 
in  England  they  would  have  gone  to  a  Grand  Jury.  The  Attorney- 
General,  however,  exercised  both  the  functions  of  a  grand  jury  and  of  a 
public  prosecutor,  and  having  found  the  bill  in  the  former  capacity, 
conceived  it  to  be  his  duty  to  prosecute  the  case  in  the  latter.  It  was 
a  highly  important  question,  and  one  which  was  very  debatable  else- 
where, whether  it  was  conducive  to  the  ends  of  justice  to  take  cases  of 
this  nature  wholly  out  of  the  hands  of  private  prosecutors,  but  upon 
this  he  should  give  no  opinion.  What  he  was  asked  to  do  was  to  take 
the  prosecution  out  of  the  hands  of  the  Attorney-Greneral,  and  to  place 
it  in  those  of  Mr.  Berry,  This  he  was  most  clearly  of  opinion  he  had  no 
power  to  do.     He  recognised  the  Attorney-General  of  the  day,  whoever 
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most  solemn  and  sacred  trust,  a  trust  than  which  there  was  none  more      Regina 
solemn  or  more  sacred.     If  that  officer  thought  it  his  duty  to  change  a       rj^ifj 
particular  practice,  the  Court  had  no   power  to  interfere  with   this         i     n  t 
exercise  of  such  duty.     Mr.  Berry^  not  being,  then,  recognisable  as  the 
prosecutor,  could  not  move  for  a  special  jury  j  nor  could  he  (the  Chief 
Justice)  grant  a  rule  nisi  consistently  with  the  opinions  he  had  expressed. 
He  held,  however,  that  the  Attorney- General  had,  by  the  course  which 
he  had  taken,  released  Mr.  Berry  from  all  liability  to  pay  costs  under 
the  section  alluded  to  in  the  event  of  an  acquittal.     The  learned  Chief 
Justice  pointed  out  in  detail  the  variance  between  the  modes  of  initiating 
and  prosecuting  charges  here  and  in  England. 

The  defendant  was  then  aiTaigned  upon  the  information  for  libel,  and 
having  pleaded  not  guilty  thereto,  the  trial  was  adjourned. 


113^  SUPREME  COURT  CASBi 


[In  Equity.] 

^859.  BYERS  V.  BROWN.  (1) 

Jxdy  4. 

Statute  of  fiXiud^ — Contract  signed  in  false  name — 2J  Eliz.,  c,  4 — Voluntary  cKm- 
g^tq^nen  Kj,o.  veyance — Purctiaser — Void  grant — Decree  o^gainM  an  infant — Costs — 5  and  6 

j^n^      '  r«r.,  c.  36,  s,  5. 


Milford  J. 


Land  was  purcliased  at  a  GovernmeDt  land  sale  by  C,  but  in  the  name  of  B,  the 
defendant,  who  was  an  infant  and  son  of  a  friend  of  C.  C  completed  the  parchase 
and  took  a  grant  in  the  same  name,  bat  subsequently  sold  the  property  to  the 
plaintiff,  and  signed  the  document  of  transfer  in  the  defendant's  name,  alleging  to 
the  purchaser  that  it  was  his  true  name.  This  document  was  as  follows . — **  This 
is  to  certify,  that  I  have  this  day  sold  and  disposed  of  to  Robert  Byers,  all  my 
right,  title,  and  interest  in  that  piece  or  parcel  of  land  '' — describing  the  land  in 
question — *'for  the  sum  of  seventy  pounds  ;  with  the  cottage,  and  everything  on 
the  said  ground."  On  a  bill  being  brought  by  plaintiff  against  the  defendant, 
claiming  that  he  should  be  declared  a  trustee  for  the  plaintiff,  &c. 

Hddf  that  the  document  and  signature  by  C  were  a  sufficient  memorandum  of 
the  contract  within  the  Statute  of  Frauds,  and  binding  on  C.  Also,  that  the 
obtaining  of  the  grant  to  the  defendant  by  means  of  money  supplied  by  C  was  a 
fraudulent  conveyance  within  the  meaning  of  the  27  Eliz.,  c.  4,  and  void  against 
the  plaintiff. 

Also,  that  the  grant  was  not  void  absolutely,  but  only  as  against  the  p]ainti£ 

By  sec.  5  of  the  Land  Sales  Act,  5  and  6  Vict.,  c  36,  the  purchase  vested  in  C 
an  interest,  which  might  be  the  subject  of  transfer. 

Under  the  above  circumstances,  a  decree  against  the  infant  defendant  should 
have  been  mthoiU  costs,  but  his  appeal  therefrom  must  be  dismissed  tcith  costs. 

Appeal  from  the  decree  of  his  Honor,  the  Primary  Judge  in  Eqaity. 
The  facts  appear  in  his  Honor's  judgment,  which  was  as  follows  : — 

Milford,  J.  In  this  case  the  plaintiff,  on  the  14th  July,  1855,  pur- 
chased from  one  Thomas  Ourtis  a  piece  of  land  situate  at  CkK>gee;  he  took 
no  conveyance  of  it,  but  Gurtis  signed  a  memorandum  of  that  date,  bj 
which  he  acknowledged  to  have  sold  to  the  plaintiff  the  piece  of  land  for 
£,10  and  signed  it,  not  with  the  name  of  Curtis^  but  that  of  Joseph 
Thonuu  Brown ;  he  also  signed  a  receipt  for  the  purchase  money  in  the 
some  name. 

Tt  appears  that  in  the  month  of  January,  1855,  CurtU  was  intimate 
with  T/iomas  Brown,  the  father  and  guardian  of  the  defendant  Joseph 
Thomas  Brovmy  who  is  about  six  years  of  age,  and  at  a  Government  sale 

(1)  The  Sydney  Morning  Ilemld,  March  0,  July  5,  1859.    Cited  2  N.S.W.  L.R., 

Eq.  23. 
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purchased  the  piece  of  land  in  question,  paying  the  deposit  in  the  name 
of  Joseph  Thomas  Brown ;  that  in  the  same  name  he,  on  the  5th  of 
February,  1855,  paid  the  remainder  of  the  purchase  money,  and  got  a 
receipt  for  it  from  the  Treasury.  That  on  the  12th  day  of  July,  1855, 
he  obtained  a  grant  in  the  name  of  Joseph  TJiomas  Brown^  dated  the 
26th  of  May,  1855,  and  on  the  14th  day  of  July,  1855,  sold  the  land  to 
the  plaintiff  and  delivered  the  grant  to  him. 

This  suit  is  instituted  for  the  purpose  of  having  the  defendant,  */.  2\ 
Brown,  declared  to  bo  a  trustee  of  the  land  for  the  plaintiff,  and  for  a 
conveyance  from  him  to  the  plaintiff.  A  good  deal  of  evidence  has  been 
taken  before  the  Master,  and  the  suit  came  on  for  hearing  before  me  on 
the  1st  and  2nd  instant,  when  Mr.  Gordon  and  Mr.  MUford  appeared 
for  the  plaintiff,  and  Mr.  Martin  and  Mr.  Murray  for  the  defendant. 

There  was  no  dispute  about  the  rule  of  law  applicable  to  ca.ses  of  this 
nature,  viz.,  that  a  person  paying  the  purchase  money  for  an  estate,  and 
taking  a  conveyance,  not  in  his  own  name,  but  in  that  of  another  person, 
that  other  person  shall  be  held  to  be  a  trustee  for  the  person  paying  the 
purchase  money.  The  question  in  these  cases  resolves  itself  into  this, 
whether  the  person  advancing  the  purchase  money  intended  that  the 
person  in  whose  name  the  conveyance  is  taken  should  take  beneficially 
for  himself,  or  as  a  trustee  for  the  purchaser.  The  law,  however,  raises  a 
presumption,  except  in  cases  of  husband  and  wife,  parent  and  child,  and 
a  few  others,  that  the  person  to  whom  the  conveyance  is  made  is  only  a 
trustee  for  the  person  advancing  the  money ;  and  if  the  latter  claims 
beneficially,  he  must  establish  the  intention  of  the  purchaser  to  have 
been  (when  the  purchase  was  made)  that  the  transaction  should  be  a 
gift  to  him.  Tliis  introduces  tlie  question  as  to  what  evidence  can  be 
admitted  to  prove  what  the  donee  must  prove  to  establish  liis  claim,  and 
to  rebut  the  presumption  of  law  and  what  the  purchaser  may  adduce  to 
support  it.  In  the  first  place,  it  is  clearly  established  that,  as  theso  are 
cases  not  of  express  but  constructive  trusts,  parol  evidence  may  be  given, 
notwithstanding  the  Statute  of  Frauds,  to  rebut  the  presumption  of  law 
in  favour  of  the  purchaser,  and  that,  when  given,  the  same  kind  of 
evidence  may  be  given  to  support  the  presumption  ;  and  it  appears  to 
me  that  the  cases  establish  this  rule  also,  that  in  general  the  evidence, 
so  far  as  it  relates  to  the  acts  of  the  party  adducing  it,  must  be  con- 
fined to  those  done  befoi*e,  or  at  the  time  of  the  completion  of,  the  trans- 
action ;  and  that,  so  far  as  it  relates  to  the  acts  of  the  opposite  party, 
there  is  no  limit,  such  acts  being  in  the  nature  of  admissions  which  may 
be  made  at  any  time. 
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In  the  present  case  the  first  point  for  consideration  is,  up  to  what 
time  can  either  party  give  evidence  of  his  own  acts  (I  treat  the  plaintiff 
and  Curtis  as  one  and  the  same  person  for  this  purpose)  ;  and  this 
depends,  I  conceive,  upon  the  time  when  the  purchase  from  the  Grovem- 
ment  was  complete,  so  that  Curtis  coukl  not  have  altered  the  destination 
of  the  estate.     Up  to  that  time  his  acts  were  part  of  the  tran6aoti<m ; 
after  that  the  transaction  was  complete.     In  ordinary  transactions  this 
[>oint  of  time  would  be  the  execution  of  the  conveyance,  but  in  the  case 
of  a  grant  frcm  the  Crown,  under  the  provisions  of  the  Act  of  the 
British  Parliament,  5  and  6  Vic,  c.  36,  the  point  is  not  easily  ascer- 
tained.    The  5th  section  of  that  Act  gives  the   Governor  power  to 
convey  the  land  sold  under  the  required  regulations  to  the  purchaser, 
which  conveyance  is  to  be  valid  to  vest  in  the  possession  of  the  pur- 
chaser of  such  land  for  the  estate  granted  to  him      It  seems  from  the 
evidence  of  the  clerk  of  the  Treasury  that  the  purchaser  pays  his  deposit, 
and  then  signs  his  name  ;  that  in  due  time  he  pays  the  residue  of  the 
purchase  money,  for  which  he  gets  a  receipt,  and  that  the  grant  is  made 
out  in  the  same  name,  and  is  delivered  to  the  person  asking  for  it,  and 
representing  himself  to  be  the  purchaser.   From  the  Act  of  Parliament, 
it  would  appear  that  the  grant  can  only  be  made  to  the  purchaser ;  and 
indeed  the  purchaser  is  the  person  paying  the  deposit,  and  that  binds 
the  Crown,  and  the  officers  of  the  Crown  could  not  receive  the  residue  of 
the  purchase  money  in  any  other  name  ]  still  it  is  at  the  option  of  the 
purchaser,  after  payment  of  the  deposit,  to  abandon  the  contract  and  not 
to  pay  the  remainder  of  the  purchase-money.     After  payment  of  the 
whole,  however,  the  conveyance,  according  to  the  Act  of  Parliament, 
must  be  made  to  the  purchaser — he  has  no  longer  any  power  over  the 
transaction.    There  may  be  difficulty  in  so  construing  the  Act  of  Parlia- 
ment, as  in  case  of  the  death  of  the  purchaser  the  conveyance  to  him 
could  vest  no  estate  in  him ;  still  I  apprehend  the  Crown  would  not^  and 
could  not  be  compelled  to  take  notice  of  any  transfer  of  the  purchaser's 
interest  after  the  payment  of  the  purchase-money.     The  Act  contem- 
plates that  the  grant  should  be  made  at  the  time  the  money  is  paid. 
The  point,  then,  at  which  the  purchaser  Curtis  had  completed  the  trans- 
action was  on  the  5th  of  February,  1855,  and  the  plaintiff  cannot  give 
evidence  of  the  acts  done  by  Curtis  subsequent  to  that  date  to  show 
that  he,  Curtis^  treated  the  land  as  his  own,  and  not  as  given  to  the 
defendant.     The  defendant  may  give  evidence  of  all  acts  done  by  Curtis 
both  before  and  after  that  time,  which  may  tend  to  show  that  the  property 
was  intended  to  be  given  to  him.     The  defendant,  being  an  infant  of 
four  or  five  years  old,  could  not  take  any  part  in  the  transaction,  so  that 
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lits  act  could  not  be  adduced  in  evidence  for  either  party.  The  evidence, 
however,  was  taken  before  the  Maister,  for  both  parties,  of  acts  done  by 
Curtis  after  this  time,  and,  not  being  objected  to,  I  am  bound  to  consider 
it,  though  I  am  not  bound  to  give  it  more  credit  than  1  conceive  it 
deserves.  Evidence  made  by  a  party  in  his  own  favour  is  not  of  much 
weight.     How,  then,  does  the  evidence  stand  ? 

It  appears  to  me  to  be  clear  from  the  evidence  of  Brown  and  Valentine, 
and  from  the  attendance  of  Brown  and  Curtis  at  the  Treasury,  at  the 
time  of  the  sale,  a  fact,  I  think,  sufficiently  established,  that  there  was 
an  intimacy  between  Brown  and  Curtis,  and,  if  we  may  believe  Brown, 
and  I  see  no  reason  to  doubt  his  evidence,  at  the  time  Curtis  intended 
to  make  a  present  of  the  land  to  the  defendant ;  nor  is  there  any  evidence 
to  show  the  contrary  up  to  the  6th  of  February,  when  the  remainder  of 
the  purchase  money  was  paid,  and  paid  in  the  name  of  the  defendant. 
There  is  no  doubt  that  Curtis  repented  of  this  afterwards,  and  treated 
the  land  as  his  own,  and  built  on  it,  and  sold  it ;  and  though  he  took 
out  the  grant  in  the  defendant's  name  it  was  the  only  way  in  which  he 
could  obtain  it,  for  the  officers  of  the  Crown  made  it  out,  and  were  bound 
to  make  it  out  in  the  defendant's  name. 

In  my  opinion  this  repentance  came  too  late — the  transaction  was 
complete.  When  the  purchase  money  was  all  paid  Curtis  then  had  made 
a  gift  of  the  land  to  the  defendant,  which  was  binding  on  him.  Then 
in  what  position  is  the  present  plaintiff — ^is  his  position  better  than  that 
of  Curtis'i  I  think  not.  Curtis  had  no  interest  whatever  in  the  property 
when  he  sold  it  to  the  plaintiff ;  and  he  sold  it  under  the  name  of  J.  T. 
Brown,  the  plaintiff  knowing  that  not  to  be  the  name  of  Curtis,  though 
he  told  him  it  was.  If  this  were  a  question  of  notice,  here  was  a  fact 
quite  sufficient  to  set  the  plaintiff  on  inquiry,  and  in  the  face  of  it  he 
could  not  say  he  was  a  purchaser  without  notice  of  the  defendant's  title. 
The  Court  under  such  circumstances,  could  not  assist  him  against  the 
legal  estate  vested  in  the  defendant. 

Now,  I  have  to  consider  the  operation  of  the  27th  Eliz.,  c.  4.  It  is 
clear  that  a  purchaser  though  he  have  not  the  legal  estate,  can  have  the 
benefit  of  the  statute.  Buckle  v,  Mitchell  (2) ;  Lister  v.  Turner  (3).  It 
13  also  clear  that  a  voluntary  conveyance  is  one  that  is  declared  to  be 
Toid  as  fraudulent  under  that  Act,  Goodright  v,  Moses  (4);  Doe  v. 
Manning  (5)  ;  Cormick  v,  Trajxiud  (6).  If,  therefore,  Curtis  had 
obtained  a  grant  from  the  Crown,  and  had  afterwards  made  a  voluntary 

(2)  18  Ves.  100.        (3)  5  Hare  281.        (4)  Wm.  Black,  1019.        (5)  9  East  59. 

(6)  Dow.  60. 
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1859.  conveyance  to  the  defendant,  the  plaintiff  could  have  had  it  dedared 
Byers  'V'oid ;  and  I  do  not  see  but  that  the  present  transaction  is  not  only 
Browv  'within  the  equity  but  the  words  of  the  statute.  There  is  nothing  in 
the  Act  which  requires  that  the  first  voluntary  conveyance  should  be 
made  by  the  grantor  personally  ;  it  is  sufficient,  as  it  appears  to  me  that 
he  should  have  authority  over  the  subject  matter.  The  words  of  the 
Act  are  that  every  conveyance,  estate,  and  limitation  of  use,  if  in  or  out 
of  any  lands  whatsoever,  for  the  purpose  to  defraud  subsequent  pur- 
chasers, shall  as  against  them  be  void.  There  is  nothing  to  confine  the 
voluntary  conveyance  made  void  to  conveyance  made  by  the  same  person 
as  made  the  subsequent  conveyance  for  valuable  consideration.  It  ia 
sufficient  if  he  has  authority  and  power  over  the  land,  and  causes  a 
conveyance  to  be  made. 

The  only  difficulty  I  have  felt  in  arriving  at  this  conclusion  is  a  passage 
in  Sir  E,  SttgderCs  Vendors  and  Purchasers,  in  which  he  says  that  a 
purchase  by  a  father  in  the  name  of  a  child  cannot  be  held  to  be  void 
under  this  statute,  and  he  cites  Ladi/  Gorgets  case  which  itself  is  cited  in 
Crisp  V.  Pratt  (7) ;  that  was  a  case  where  the  Earl  of  Lincoln  purchased 
a  manor  in  his  daughter's  name,  afterwards  took  the  rents,  and  held 
courts  in  his  own  name,  and  then  sold  the  estate.  The  Court  held  that 
the  daughter  was  entitled  to  the  estate  against  the  purchaser. 

Now,  it  appears  to  me  that  this  case  cannot  be  held  to  be  an  authority 
that  a  purchase  in  the  name  of  another  is  not  within  the  statute,  because 
at  that  time  it  had  not  been  decided  that  voluntary  conveyances  were 
within  its  provisions.  If  voluntary  conveyances  were  not,  then  the 
taking  the  estate  in  the  name  of  the  daughter  could  not  be  within  the 
statute,  for  that  was  not  merely  voluntary  but  in  favour  of  a  daughter! 
which  might  have  then  been  considered  as  of  importance.  The  question 
whether  voluntaiy  conveyances  were  within  the  statute  was  not  finally 
settled  until  the  decision  in  Doe  denu  Odey  v.  Manning  (5),  where  Lord 
Eilenhorough  reviews  all  the  cases  on  both  sides  for  and  against  that 
construction. 

I  am  cf  opinion,  therefore,  that  ihia  purchase  in  the  name  of  the 
defendant  was  fraudulent  on  the  part  of  Curtis,  as  against  a  subsequent 
purchaser,  and  as  such  is  void  against  the  plaintiff,  provided  he  had  a 
locus  standi  here.  There,  then,  another  question  arises.  Have  the 
requisites  of  the  Statute  of  Frauds  been  complied  with  in  the  transaction 
between  Curtis  and  the  plaintiff?  I  think  they  have.  The  statute 
requires  that  the  agreement  or  some  memorandum  thereof  should  be  in 

(7)  Cro.  Car.  549.  ^(6)  9  East,  59. 
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writing,  and  signed  by  the  party  to  be  charged  therewith.     The  only        18o9. 

question  is  whether  this  is  signed  by  Curtis,     He  was  known  in  general       Byers 

only  by  that  name,  bat  on  the  occasion  of  the  execution  of  this  instru-      ^  ^' 
^    ^  Brown. 

ment  he  chose  to  say  that  his  name  was  J,  T.  Brovm^  and  signed  that 
name.  Did  not  Curtis  sign  it,  and  is  he  not  the  party  to  be  charged  % 
The  statute  does  not  require  that  it  should  be  signed  in  the  name  of  the 
party  to  be  charged,  but  by  him.  It  is  sufficient  that  the  party  to  be 
charged  should  signify  his  agreement  to  the  transaction  by  writing,  or 
by  a  mark. 

On  the  whole,  theu,  I  am  of  opinion  that  the  grant  is  void  within  the 
statute  of  Elizabeth  as  against  the  plaintiff  and  I  do  not  know  that  I 
need  do  more  than  merely  make  a  declaration  to  that  effect,  and  to 
direct  an  account  of  what,  if  anything,  has  been  received  by  the  defen- 
dant, in  respect  of  the  receipt  and  profits  of  the  land. 

I  shall  be  happy  to  hear  counsel  as  to  the  form  of  the  decree ; 
whether  I  can  order  a  conveyance,  or  whether  the  grant  must  be  set 
aside  by  a  scire  facias^  or  whether  the  mere  declaration  that  the  grant 
is  void  as  against  the  plaintiff  is  sufficient. 

The  suit  afterwards  came  on  Appeal  before  the  full  Court,  whose 

• 

reserved  judgment  was  pronounced,  July  4,  by — 

The  Chief  Justice.  The  defendant  in  this  suit,  an  infant  of  tender 
years,  is  the  grantee  from  the  Crown  of  some  land,  which  is  claimed  by 
the  plaintiff  as  its  purchaser  from  one  Curtis  ;  and  the  bill  was  filed, 
for  the  purpose  of  procuring  a  declaration  that  .the  defendant,  under  the 
circumstances  presently  to  be  detailed,  was  trustee  of  that  land  for  tho 
plaintiff,  with  a  decree  for  its  conveyance  accordingly.  A  decree  to 
that  effect,  although  not  on  the  grounds  originally  relied  upon  or  taken, 
was  eventually  made  by  the  Primary  Judge ;  and  from  that  decree  the 
defendant  has  appealed. 

It  appears  that  Curtisy  formerly  a  sober  man,  and  os'tensibly  in  good 
circumstances,  but  of  late  years,  it  was  said,  addicted  to  intemperance 
wd  considerably  in  debt,  was  intimate  with  Braum,  the  defendant's 
father,  and  according  to  the  latter,  from  regard  for  one  of  them,  he  in 
January,  1855,  formed  a  determination,  so  Curtis  informed  him,  of 
purchasing  from  the  Crown  some  land,  as  a  present  for  the  child.  In 
pursuance  of  this  Brotvn  attended  a  land  sale,  held  under  the  statute  5 
and  6  Yic.,  c.  36,  in  that  month,  and  there  Curtis  bid  for,  and  became 
in  point  of  fact  the  purchaser  of  the  land  in  question.  But^  on  the 
auctioneer  inquiring  to  whom  it  was  knocked  down,  or  who  had  become 
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1859.  the  purchaser,  Curtis  said  that  the  purchaser  was  Broum^  and  he  tbere- 
Byers  upon  caused  Brown  to  sign  his  son's  name  in  that  character.  The  age 
of  the  child,  at  that  time  was  three  years,  or  thereabouts.  Curtig 
immediately  paid  the  deposit  on  the  purchase  money,  and  in  the  following 
month  he  called  at  the  Treasury,  and  paid  the  balance,  taking  a  receipt 
in  the  child's  name. 

It  is  asserted,  by  Brown  that  in  that  month  Curtis  handed  him  the 
receipt,  and  gave  him  possession  of  the  land  for  the  infant ;  but  if  so, 
the  possession  must  have  been  nominal  only.  All  the  evidence  shows 
that  the  only  person  in  visible  occupation,  after  the  sale,  was  Curtis, 
who  procured  the  land  to  be  surveyed,  and  in  March  began  erecting  a 
hut  or  cottage  on  it,  which  he  finished  (working  there  himself  personally) 
in  April.  In  the  last-mentioned  month,  also,  he  put  up  a  notice  warn- 
ing trespassers  off  the  ground.  Soon  afterwards,  moreover,  according 
to  two  witnesses,  Cttrtis  took  steps  for  selling  the  property ;  and,  in 
July,  he  actually  sold  it,  or  contracted  for  its  sale,  for  about  twice  the 
amount  of  the  original  price,  to  the  plaintiff. 

A  document,  relied  on  by  the  latter  as  the  contract  between  them, 
was  thereupon  signed  in  the  terms  hereinafter  stated.  And  then  Bycrs, 
advancing  him  a  portion  of  the  purchase  money,  Curtis  applied  at  the 
proper  office  for  the  grant,  which,  it  appears,  had  been  made  out  on  the 
26th  May,  or  of  that  date.  Representing  himself  to  be  the  party 
entitled  (and  also  it  would  seem  that  he  was  in  fact  the  grantee),  Curtis 
obtained  the  instrument  without  difficulty,  signing  a  receipt  for  it  in  the 
defendant's  name.  He  had,  indeed,  concluded  his  bargain  with  the 
plaintiff,  and  signed  the  document  mentioned,  in  the  same  name ;  telling 
the  latter  that  '^  Brown  "  was  his  true  name,  although  he  had  never  been 
known  by  it.  That  statement  the  plaintiff  says  that  he  believed,  being 
aware  that  men  who  have  been  transported  (such  was  the  reason  given) 
do  occasionally  pass  under  assumed  names.  Curtis  delivered  the  grant 
thus  acquired,  to -the  plaintiff,  and  shortly  afterwards  it  was  completed 
by  enrolment. 

The  defendant's  father  was  then  applied  to,  he  having  after  the  lapse 
of  a  few  months  entered  into  possession,  to  deliver  up  the  premises ; 
and,  on  his  refusal,  after  an  ineffectual  action  at  law,  the  present  suit 
was  instituted.     Curtis  had  in  the  meantime  disappeared. 

The  only  ground  relied  on  in  the  bill  was,  that  the  infant  was  in  legal 
contemplation  a  trustee  for  Curtis,  the  real  purchaser  from  the  Crown, 
and  the  party  paying  the  purchase  money ;  and  consequently  that  the 
plaintiff,  as  the  transferee  for  value  from  Curtis,  was  entitled  to  compel 
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a  conveyance  of  the  legal  estate,  vested  by  the  grant  in  the  defendant.  1859. 
For  reasons  which  need  not  here  be  stated,  the  Primaiy  Judge  held  that  Btska 
the  infant  was  not  such  a  trustee.  His  Honor  thought,  however,  that 
the  transaction  between  the  latter  and  Curtis  was,  in  substance  and 
effect^  a  voluntary  conveyance,  and,  as  such,  inoperative  against  the 
plaintiff,  by  force  of  the  statute  27  Elizabeth,  c.  4 ;  and  on  this  ground 
he  decreed  substantially  the  relief  sought  for  with  costs. 

On  the  argument  of  the  Appeal  before  us,  the  following  points  were 
insisted  on  for  the  defendant : — Firstlyy  that  there  was  here  no  valid  or 
enforceable  contract,  within  the  Statute  of  Frauds,  between  Curtis  and 
the  plaintiff,  inasmuch  as  the  writing  adduced  was  not,  in  legal  contem- 
plation signed  by  the  former,  the  name  and  signature  thereto  purporting 
to  be  that  of  another,  an  actual  existing  and  different  person. 

SeconcUj/y  that  this  is  not  a  case  within  the  statute  of  27  Elizabeth, 
either  in  terms  or  in  spirit,  inasmuch  as  there  were  here  no  conflicting 
conveyances,  one  of  which  could  be  avoided  in  favour  of  the  other.  It 
was  urged,  that  the  decisions  under  this  statute  are  already  sufficiently 
artificial,  and  that  the  construction  ought  not  to  be  further  extended  : — 
that,  in  the  legal  sense  of  the  word,  no  contract  was  ever  made  with  the 
Crown,  except  by  the  infant,  and  that  certainly  Curtis  did  not  convey 
any  estate  to  the  latter,  or  ever  possess  any  interest  which  he  could 
convey,  so  that  there  was  nothing  on  which  the  statute  could  operate. 
Finally,  among  other  cases,  Ladf/  Gorgets  was  cited  (8)  with  Lord  St 
Leonards*  observations  on  that  decision,  in  his  Vendors  and  FurchaserSy 
OS  showing,  that  a  purchase  in  the  name  of  another  person,  if  such  were 
the  transaction  between  Curtis  and  the  infant,  is  not  touched  by  the 
enactment.  The  statute,  it  was  urged,  -is  directed  against  fraudulent 
conveyances  only,  not  against  such  as  are  simply  voluntary.  And  it 
applied,  only,  where  one  and  the  same  party  had  twice  conveyed.  But, 
in  such  cases,  the  first  conveyance  is  made  void ;  and  then  the  second 
instantly  operates.  Here,  however,  Curtis  never  had  any  title  to  convey, 
and  if  the  grant,  which  ia  the  only  legal  conveyance,  be  avoided,  neither 
he  nor  any  one  else  will  have  a  title. 

Thirdly,  objections  were  taken  to  the  decree,  in  any  event,  in  its  pre- 
sent form,  inasmuch  as  it  gives  costs  against  the  defendant,  an  infant^ 
for  merely  endeavouring  to  maintain  the  position  in  which  no  fault  of 
his  own  had  placed  him,  and  it  assumes  to  make  void  the  Crown  grant, 
the  only  instrument  of  title  to  the  land,  while  the  decree  at  the  same 
time  directs  the  infant  to  convey  the  land,  under  that  grant. 

(8)  Cro.  Car.  550. 
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1859  On  the  part  of  the  plaintiff,  it  was  contended,  that  Curtis  was  clearly 

Byebs       ^^^  original  purchaser  from  the  Crown  ;  and  that  his  direction  to  the 
^  ^*  auctioneer,  at  the  time  of  the  sale,  acted  on  finally  by  the  issue  of  the 

grant,  was  in  effect — ^within  the  meaning,  and  for  the  purposes  of  the 
statute  of  Elizabeth, — ^a  voluntary  conveyance  to  the  defendant,  defeated 
by  the  sale  afterwards  for  value  to  the  plaintiff.  But,  if  not,  yet  that 
the  suit  was  maintainable  on  the  ground  originally  taken ;  inasmuch  as 
Curtis  was  in  reality  the  purchaser,  in  the  child's  name,  for  his  own 
benefit,  as  every  subsequent  act  indicated.  The  infant  was  therefore 
merely  a  trustee  for  Curtis^  and  all  persons  claiming  under  him.  The 
decree  might  be  sustained,  however,  on  its  own  grounds.  For  Curtis^ 
direction  at  the  auction  being  equivalent  to  a  conveyance,  as  between 
him  and  the  defendant,  and  being  voluntary,  and  his  subsequent  sale  or 
second  conveyance  being  for  value,  the  latter  showed  conclusively 
(according  to  the  authorities)  fraud  in  the  first,  and  so,  as  against  the 
plaintiff,  the  grant  was  inoperative.  With  respect  to  Lord  St.  Leonarcls^ 
observations,  other  passages  from  the  same  work  were  relied  on,  to  show 
that  the  position  could  not  have  been  intended  to  be  laid  down,  which 
for  the  defendant  had  been  asserted. 

We  have  considered  these  veiy  novel,  and  in  no  small  degree  embar- 
rassing questions,  and  we  proceed  to  dispose  of  them,  in  the  order  in 
which  they  have  been  stated.  The  authorities  cited  will  be  found 
enumerated  elsewhera 

As  to  the  first  objection  taken.  The  document  signed  by  Curtis  in 
in  the  defendant's  name,  on  the  occasion  of  his  sale  to  the  plaintiff  is  as 
follows.  <'  This  is  to  certify  that  I  have  this  day  sold  and  disposed  of 
to  Robert  Byers^  all  my  right,  title,  and  interest,  in  that  piece  or  parcel 
of  land" — describing  the  land  in  question, — ''for  the  sum  of  seventy 
pounds ;  with  the  cottage,  and  every  thing  on  the  said  ground."  We 
content  ourselves  with  saying,  that  we  think  that  document  and  signa- 
ture a  sufficient  contract,  or  memorandum  thereof,  binding  on  Curtis, 
If  the  law  were  otherwise,  every  man  agreeing  to  sell  an  estate,  and 
signing  a  written  contract  to  that  effect,  might  defeat  his  own  act,  by 
simply  assuming  the  name  of  another  person.  As  the  Primary  Judge 
observed  in  his  judgment,  the  Statute  of  Frauds  requires,  only,  that  the 
writing  be  signed  by  the  party  to  be  charged  thereby.  This,  in  the  case 
before  us,  was  clearly  Curtis^  the  person  actually  dealt  with,  and  under- 
taking to  sell  the  property. 

The  second  objection,  however,  which  respects  the  applicability  of 
the  27  Elizabeth,  chapter  4,  to  a  case  of  this  kind,  is  of  a  much  more 
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substantial  character,  and  it  demands  careful  examination.  Theconclusion  1859. 
at  which  we  have  arrived  is,  however,  that  the  judgment  of  the  Primary  Btbrs 
Judge  on  this  point  is  correct,  and  that  the  case  is  within  that  statute.      ^  ^'* 

The  Act  was  passed,  for  the  specific  purpose  of  protecting  "  convey-  gi^ph^^  qj^ 
ances  and  purchases  "  of  land  for  value,  against  fraudulent  and  covinous 
conveyances,  estates,  gifts,  and  limitations  of  uses,  previously  made  ;  and, 
accordingly,  as  against  every  person  effecting  any  such  purchase,  every 
previous  conveyance,  grant,  charge,  estate,  and  limitation  of  use,  of  or  in 
the  same  land,  had  or  made  with  intent  to  defraud  and  deceive  the  pur- 
chaser, is  rendered  utterly  void.  The  first  question  then  is,  whether 
this  plaintiff  be  a  purchaser  within  the  enactment ;  and  entitled,  by 
virtue  of  his  contract,  or  equivalent  interest  only,  to  come  into  this 
Court  for  relief.  On  this  point,  however,  the  cases  mentioned  in  the 
judgment  below,  of  Buckle  v.  Mitchell  (9)  and  Lister  v.  Turner  (10)  [see 
also  Currie  v,  Nind  (11)  ]  leave  no  room  for  doubt  The  next  question 
will  be,  whether — assuming  the  transaction  between  Curtis  and  the 
defendant  at  or  after  the  time  of  the  sale  by  auction,  to  have  been  in 
effect  a  conveyance,  or  the  creation  of  an  estate  by  Curtis,  to  or  in  favour 
of  that  person, — it  was  '*  fraudulent  and  covinous  "  within  the  same 
enactment  And  on  this  point  also,  as  we  conceive,  the  decisions  are 
quite  conclusive.  In  Bu4ikU  v,  Mitchell,  the  conveyance  declared  void 
as  against  the  plaintiff,  the  subsequent  purchaser,  was  simply  voluntary. 
Actual  fraud  in  its  conception  was  not  suggested,  and  in  fact  it  was 
supported  by  considerations  highly  meritorious.  The  plaintiff,  moreover, 
on  contracting  for  the  property,  had  distinct  notice  of  the  previous 
settlement  But  the  Court  held,  that  the  construction  of  the  statute 
(which  had  been  recently  settled  in  Doe  v.  Manning)  must  be  the  same 
in  equity  as  at  law,  and  that  every  voluntary  conveyance  is,  by  the 
operation  of  that  statute,  deemed  fraudulent  as  against  a  subsequent 
purchaser.  The  plaintiff,  therefore,  obtained  a  decree  against  the  heir  of 
the  donor,  and  the  parties  claiming  under  the  settlement,  for  the  specific 
performance  of  the  contract.  And  in  the  late  case  of  Doe  v.  Rusham 
(12)  the  construction  of  the  statute  is  again  recognised,  that  the  mere 
act  of  selling  a  property  for  value  establishes,  conclusively,  that  any 
previous  voluntary  conveyance  was  a  fraud ;  and  so,  by  the  enactment, 
such  previous  conveyance  is  as  against  the  purchaser  void. 

The  only  remaining  question,  then^  on  this  part  of  the  case  is,  whether 
the  transaction  between  Curtis  and  the  defendant  can,  in  effect,  be 
deemed  a  conveyance,  or  the  creation  of  an  estate,  within  the  meaning 

<9)  18  Ves.,  100.      (10)  5  Hare,  281.      (11)  1  Myl.  k  C,  17.      (12)  17  Q.B.,  725. 
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1859.        and  for  the  purposes  of  the  statute.     The  Act,  as  we  have  seen,  avoids 

gyjjjjg       every  previous  fraudulent  conveyance,  grant,  or  estate ;  and  it  seems 

V.  reasonable  to  conclude,  from  the  addition  of  the  word  "  gift "  in  the 

preamble,  although  that  word  is  omitted  in  the  enactment,  that  the 

P  ^    '  '  intention  was  to  embrace  every  species  of  operation,  by  which  land  or 

any  interest  in  it  could  be  transferred.     It  is  objected,  however,  that 

the  enactment  comprehends  only  actual  transfers,  of  some  kind  ;  and 

that  a  purchase  by  Curtis^  in  the  name  merely  of  the  infant,  is  therefore 

not  within  the  statute.     If  Curtis  had  obtained  the  Crown  grant,  and 

then  in  any  manner  conveyed  the  estate  under  it,  the  enactment  would 

have  applied  ;  but  here  he  conveyed  nothing,  and  had  no  estate  or 

interest,  legal  or  equitable,  to  convey. 

The  Piimary  Judge  thought,  however,  that  the  transaction  in  ques- 
tion was  equivalent ;  and  that  it  is  sufficient,  in  cases  of  this  nature,  if 
the  donor  have  power  over  the  land,  and  causes  a  conveyance  to  be 
made.  His  Honor  admitted,  nevertheless,  that  the  observations  of  Lord 
SL  Leonards,  cited  on  the  argument,  presented  a  difficulty;  but  he 
meets  it  by  the  suggestion  that  Lcuiy  Gorge's  case,  (13)  to  which  tiie 
noble  and  very  learned  author  referred,  was  decided  at  a  period  when 
conveyances,  voluntary  only,  were  not  necessarily  deemed  fraudulent 
within  the  statute.  It  appears  to  me,  I  confess,  that  the  observations 
in  question,  and  those  of  some  other  text  writers  {Roberts,  for  instance, 
and  Jartnan),  with  tiie  opinions  to  be  collected  from  Proctor  v.  Warren,, 
(14)  and  Fletcher  v.  Sedley,  (15)  cited  by  those  writers,  are  scarcely  met 
by  the  answer  given.  For  the  objection  stated  is,  that  purchases  in 
the  name  of  another  person  are,  substantially,  gifts  of  the  purchase 
money  not  the  land ;  and  that,  no  estate  or  title  ever  vesting  in  the 
giver,  a  subsequent  sale  by  him  would  be  inefficacious  in  any  event. 
But  the  case  of  Barton  v.  Vanheythuysen,  (16)  not  cited  on  the  hearing 
below,  is  an  authority  on  the  point ;  and  it  decides,  that  purchases  in 
the  name  of  a  third  person,  where,  at  least,  the  directing  party  has 
previously  contracted  for  the  property,  are  within  the  statute.  The 
donor  in  that  case,  having  agreed  for  the  purchase  of  a  mansion,  caused 
it  to  be  conveyed  by  the  vendor  to  trustees,  for  the  benefit  of  his  (the 
purchaser's)  children.  He  was  at  the  time  insolvent ;  and,  subsequently, 
he  mortgaged  the  premises  for  value.  Vice-Ohancellor  Sir  IT.  Page 
Wood  held,  that  the  settlement  was  void  against  the  creditors,  under  the 
statute  13  Elizabeth  c.  5,  and  that,  notwithstanding  the  passages  here 
insisted  on,  it  was  void  also  as  against  the  mortgages,  under  the  statute 
27  Elizabeth,  c.  4. 

(13)  Cro.  Car.,  650.    (14)  Gas.  in  Ch.,  78.     (15)  2  Vera.,  490.     (16)  11  Hare,  12& 
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I>oe8  the  present  ihen,  in  substance  or  in  legal  effect,  differ  from  that  1859. 
JQSt  cited  ?  We  are  of  opinion  that  it  does  not.  Curtis  was  beyond  Byebs 
all  doubt  the  purchaser  of  this  property.  He  paid  the  deposit  on  the  ^  ^' 
purchase,  and  eventually  the  residue  of  the  purchase-money.  It  is  true, 
that  he  signed  no  contract ;  but  neither  did  the  defendant,  nor  any 
person  having  authority  to  act  for  him.  The  child,  even  if  of  capacity 
to  give  such  authority,  had  really  given  none.  It  might  have  happened 
that  Curtis  was,  on  the  occasion,  a  mere  agent ;  and  to  ascertain  this,  or 
to  find  out  the  bidder's  own  name,  was  the  object  of  the  auctioneer's 
inquiry.  But  Curtis  was  not  the  child's  agent,  any  more  than  was  the 
father.  So  that,  if  a  writing  signed  by  some  party  to  be  charged  were 
necessary,  there  was  no  contract  for  this  land  binding  on  any  one. 
Curtis  remained,  however,  the  purchaser  notwithstanding  ;  and  by 
directing  the  grant  to  be  made  out  (which  in  effect  he  did)  in  the  infant's 
name,  we  think  that  he  caused  an  estate  eventually  to  be  vested  in  the 
latter,  which  estate,  as  against  the  plaintiff,  the  purchaser  afterwards 
for  value,  became  by  the  statute  inoperative  and  void. 

We  should  be  prepared  so  to  hold,  irrespectively  of  any  provision  in 
the  Land  Sales'  Act,  5  and  6  Vict,  c.  36.  But,  by  s.  5  of  that  statute, 
as  we  read  it,  Curtis,  he  being  the  purchaser,  was,  by  the  mere  fact, 
subject  only  to  avoidance  by  not  paying  the  residue  of  the  price,  abso- 
lutely entitled  to  the  grant.  Whether  any  contract  was  entered  into 
by  him,  to  pay  the  residue,  as  required  by  s.  13,  is  more  doubtful.  But, 
if  he  did  not  so  contract,  no  one  did  ;  for  Brown  was  no  purchaser,  and 
he  signed  only  the  infant's  name,  who  could  not  be  bound  by  that 
signature.  The  neglect,  however,  in  that  respect,  would  not  defeat  the 
purchase :  and,  by  that  purchase,  as  we  conceive  (without  now  under, 
taking  to  define  its  exact  character),  an  interest  was  vested  by  the  fifth 
section  in  Curtis,  which  might  be  the  subject  of  transfer  to  another 
party,  within  the  intent  and  meaning  of  the  statute  of  Elizabeth,  which 
we  have  been  considering. 

With  respect  to  the  objections  taken,  less  to  the  judgment  delivered 
by  the  Primary  Judge,  than  to  the  form  of  the  decree  as  drawn,  we 
think  that  objection  untenable.  The  grant  is  not  declared  void  abso- 
lutely, but  void  only  as  against  the  plaintiff.  And,  taken  with  what 
follows,  the  meaning  is  clear  : — that  the  estate  vested  by  that  grant  in 
the  defendant,  though  existing,  is  only  existing  in  him  defeasibly  ;  and 
that  such  an  estate  ought,  by  the  enactment  in  question,  to  be  vested  in 
the  plaintiff. 

On  the  subject  of  costs,  wo  have  had  some  diflSculty ;  but,  on  the 
whole,  we  think  that  the  decree  should  have  been  without  costs,  inasmuch 
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1859.        necessary  that  a  certificate  as  to  character  should  be  transmitted  to  the 


Morgan      Colonial  Treasurer  before  the  issue  of  a  license  to  any  person,  and  "that 

^-  it  was  conducive  to  the  public  interests,  and  to  the  maintenance  of  the 

Irby 

law,  to  make  the  misconduct  of  the  plaintiff  generally  known." 

This  plea  was  demurred  to,  on  the  ground  that  the  particular  fact& 
mentioned  afforded  no  sufficient  reason  why  the  publication  was  for  the 
public  benefit,  especially  as  the  plea  admitted  that  the  alleged  libel  was 
published  after  the  plaintiff  had  obtained  a  publican's  license,  and,  con- 
sequently, after  the  certificate  had  been  transmitted  to  the  Colonial 
Treasurer. 

FatuseUy  in  support  of  the  demurrer. 

Isaacs,  contra. 

The  Court  held  that  both  pleas  were  good.  With  regard  to  an 
objection  raised,  that  though  the  Court  might  have  ruled  the  pleas  to  be 
bad,  if  no  particular  facta  had  been  stated,  showing  how  the  publication 
of  the  alleged  libels  were  for  the  public  benefit,  yet,  as  some  facts  had 
been  stated,  it  was  for  the  jury  and  not  for  the  Court  to  decide  as  to 
their  sufficiency,  they  were  of  opinion  that  the  Court  had  power  to  deter- 
mine as  to  their  sufficiency.  Had  the  Legislature  intended  to  exclude 
the  sufficiency  of  facts  alleged  from  the  consideration  of  the  Court,  it 
was  strange  that  they  should  say  that  those  facts  must  be  put  upon  the 
record,  but  as  those  facts  and  the  conclusion  to  be  drawn  from  them 
were  to  be  stated,  the  Court,  it  was  clear,  wius  to  decide  as  to  their 
sufficiency,  and  the  fact  that  the  jury  had  to  decide  as  to  the  truth  of 
the  allegations,  and  the  conclusions  to  be  drawn  from  them,  did  not 
take  away  from  the  Court  the  power  of  deciding  as  to  their  sufficieney. 
A  demurrer  then  would  lie  to  a  plea,  which  stated  facts  primd/eteie, 
insufficient  facts,  not  enough  to  go  to  a  jury ;  and  if  the  facts  were 
were  palpably  absurd  and  insufficient  the  Court  ought  to  sustain  the 
demurrer. 

Here,  however,  the  facts  were  sufficient  primd/txcie.  The  facts  stated 
in  the  first  plea  were  sufficient,  considering  that  the  letter  was  written 
to  the  Postmaster-General  about  a  district  postmaster,  but  the  Chief 
Justieef  for  his  part,  was  not  certain  if  the  justification  would  have  been 
sufficient  if  to  a  libel  in  a  newspaper,  which  might  have  made  facta 
known  to  the  public  before  unknown.  The  allegation  that  the  puhUc 
service  was  likely  to  be  prejudiced,  was  itself  a  fact  that  was  for  the  jury 
to  find,  as  it  was  clearly  one  as  to  which  different  oonclusions  might  be 
drawn.    As  to  the  facts  stated  in  the  second  plea,  they  thought  them 
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sufficient.  In  their  opinion  the  defendant  had  a  right  to  address  such 
a  statement  as  to  the  character  of  the  plaintiff,  to  any  member  of  the 
public — even  though  a  newspaper  —  and  it  made  no  matter  whether 
Mr.  Donaldson  was  a  magistrate  or  not.  It  was  no  answer  to  say  that 
the  plaintiff  had  a  license  at  the  time,  because  one  was  required  annually, 
and  it  was  right  if  his  character  was  bad  that  the  public  should  be 
cautioned  against  him  in  future.  Moreover,  as  the  law  showed  that  it 
considered  a  good  character  necessary,  for  the  obtaining  of  a  license — 
by  the  requiring  of  a  certificate,  of  a  man  who  had  a  certificate,  and 
was  a  bad  character,  it  was  for  the  public  benefit  that  his  character 
should  be  known — as  such  a  man  had  no  right  to  keep  his  license. 


1859. 


Morgan 

V, 

Irby. 
The  CouH. 


Demurrer  overruled. 
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[In  Equity.] 
1859.  TOOTH  V.  FLEMING.  (1) 


Si'2J.  9.  . 

Vendor  and  pmrha^er  —  Sale  of  station — Contract   hy  cori'^Hponde}ice — Spfcinr 

'i{^^, .  "     '  T  performance — Unceiiainiy  in  ternw  of  contract — Muat^rand  delirery  of  Mock — 

1  1  tnnj*f€r  of  license — Sanction  of  Civicn, 

Milford  J. 

Defendant  offered  in  writiDg,  on  Aug.  5,  to  sell  to  plaintiff  certain  stations, 
with  all  the  cattle  and  horses  thereon  or  belonging  thereto,  or  that  had  lately  left 
the  said  stations,  and  all  the  stores,  &c.,  for  *' £15,000,  equal  to  cash  '*;  the  offer 
to  remain  open  till  Oct.  10 ;  or  if  a  muster  were  required,  to  deliver  the  same  at 
the  rate  of  50s.  each  for  the  cattle,  and  £5  for  each  of  the  horses,  stores  and  effects 
given  in  ;  and  to  pay  all  claims  thereon  for  rent,  &c.  This  was  accepted  by  the 
plaintiff  by  letter  dated  Sep.  29,  in  which  he  stated  that  he  required  a  muster,  uid 
confirmatory  letters  were  sent  by  him  on  the  8th  and  10th  of  October,  the  latter 
reaching  defendant  before  the  former. 

The  parties  having  disagreed  as  to  various  terms,  a  suit  was  brought  for  specific 
performance. 

Heldf  a  Court  of  Equity  had  jurisdiction  to  grant  specific  performance  of  a 
contract  to  sell  a  station,  or  tract  of  Crown  land  held  under  license. 

Difficulty  and  uncertainty  in  the  language  of  the  contract  was  no  bar  to  a  decree, 
if  the  Court  could  possibly  construe  and  define  the  terms. 

The  date  of  the  contract  was  that  of  the  earliest  of  the  plaintiff's  letters,  \'iz., 
the  29th  of  September,  without  regard  to  the  time  when  such  acceptance  reached 
the  defendant's  hands. 

The  plaintiff,  having  required  a  muster,  was  bound  to  pay  the  stipulated  price 
for  all  the  then  existing  head  of  stock,  including  all  calves  and  foals  bom  on  or 
before  the  29th  of  September. 

The  defendant  was  not  bound  to  muster  and  deliver  all  the  stock,  although  the 
price  must  depend  upon  the  number  delivered. 

The  defendant  was  not  bound  to  obtain  the  sanction  of  the  Crown  to  the  transfer, 
but  must  do  all  reasonably  in  his  power  to  perfect  it. 

Nor  is  such  sanction  necessary  to  a  legal  transfer  of  stations. 

Cross  Appeals  from  the  decree  of  the  Primary  Judge  in  a  suit  for 
specific  performance  of  a  contract  for  the  sale  of  a  squattaga 

The  facts  appear  in  the  judgment. 

Broadhurst,  Q.C.,  and  Blake,  for  the  plaintiff! 

Martin,  Q-0.,  Gordon,  and  WUe,  for  the  defendant. 

At  the  outset  an  objection  was  raised  that  no  specific  performance 
could  be  decreed  of  a  contract  for  the  sale  of  a  station  and  cattle,  bat 
this  was  overruled  by  the  Court. 

(1)  The  Sydney  Morning  Herald,  July  8  and  9,  Sep.  17«  1859. 
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The  Chief  Justice  pointed  out  that  the  effect  of  this  objection,  if 
successful,  would  be  to  hold  that  the  Court  had  no  |X)wer  to  compel 
specific  performance  of  any  contract  for  the  sale  of  a  station  and  the 
delivery  of  the  cattle  thereon.  Considering  the  circumstances  of  the 
country,  and  the  large  amount  of  capital  invested  in  this  species  of 
property,  it  was  the  duty  of  the  Judges  to  struggle  so  far  as  they  might 
properly  do,  against  the  admission  of  any  such  principle.  If  this  had 
been  merely  a  suit  for  the  delivery  of  the  cattle  and  for  possession  of 
the  run,  there  might  have  been  something  in  the  argument  that  the 
contract  was  one  for  the  sale  of  chattels  only,  but  it  was  inconsistent 
with  the  facts  to  say  that  a  sale  of  the  stock  with  the  station  was  merely 
a  sale  of  chattel  property.  The  herbage  of  the  land  was  intended  to  pass, 
and  that,  in  his  Honor's  opinion,  was  an  interest  in  the  land.  Where 
any  licensee  disposed  of  his  stock,  and  of  whatever  right  he  might  have 
in  the  run  on  which  such  stock  was  depasturing,  he  sold  something  more 
than  mere  chattels.  It  was  not  necessary  to  hold  that  the  transfer  of 
the  license  could  be  compelled.  The  Court  could  not  bind  the  Crown, 
but  the  plaintiff  was  willing  to  take  whatever  interest  the  defendant 
had  to  give.  The  transfer  of  the  license  conveyed  an  interest,  and 
perhaps,  even,  the  right  to  the  new  holder  to  be  made  licensee. 

DiOKiNSON,  J.,  was  of  the  same  opinion.  There  was  here  an  exclusive 
privilege  vested  in  the  licensee  to  enter  on  the  land  with  his  cattle,  and 
to  allow  of  the  consumption,  by  such  cattle,  of  the  herbage  thereon. 
This  would  amount  to  a  grant  of  the  vesture,  and  would  enable  the 
Iiolder  to  bring  trespass.  In  Coke  upon  Littleton  it  is  laid  down  that 
the  profits  of  the  land  were  identical  with  the  land  itself,  and  that  the 
former  would  pass  by  a  grant  of  the  latter.  Here  was  an  interest  for  a 
given  period,  which,  in  the  opinion  of  his  Honor,  amounted  to  a  lease. 
He  knew  of  no  rule  of  law  to  prevent  their  licenses  from  being  assigned. 
If  they  were  so  it  would  be  according  to  the  custom  of  the  country.  If 
they  were  not,  there  would  be  a  complete  restraint  upon  the  alienation 
of  this  kind  of  property,  and  the  Privy  Council,  in  the  case  of  Mary 
Lord  V,  Tlie  Sydney  Corporation  (2),  had  rested  its  decision  upon  the 
question  of  the  circumstances  of  the  Colony,  and  the  convenience  of  the 
colonists.  Even  assuming  that  no  interest  in  the  land  passed  without  a 
transfer  of  the  license,  the  purchaser  took  a  defeasiblo  estate,  and  if 
men  thought  fit  to  buy  such  an  estate,  he  had  full  right  to  do  so. 

MiLFORD,  J.,  concurred  in  the  decision  of  his  learned  colleagues,  but 
for  somewhat  different  reasons.     As  to  the  objection  that  cattle  was 


ISoO. 


Tooth 

V. 

Fleming, 


(2)  Ante,  p.  927. 


Fleming. 
Milford  J. 
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1859.  chattel  jroperty,  the  value  of  which,  in  cases  of  non-delivery,  could  be 
Tooth  recovered  at  law,  it  appeared  plainly  of  importance  that  cattle  should 
remain  upon  the  run  to  which  they  had  been  accustomed.  The  fact  of 
their  being  on  such  a  run  would  give  to  cattle  a  peculiar  value,  which 
would  suffice  of  itself  to  sustain  the  suit  for  specific  performance;  With 
regard  to  the  question  as  to  the  transfer  of  the  license  from  the  €rovem> 
ment,  the  decree,  his  Honor  stated,  had  been  framed  with  a  special  refer- 
ence to  this  point.  The  rules  for  the  transfer  of  such  licenses  were  made 
by  the  Privy  Council,  and  it  might  be  that  the  Colonial  Government  bad 
no  power  to  prevent  such  transfer.  That  part  of  the  decree  which  directed 
the  transfer  might  be  struck  out  as  inoperative  in  either  way,  and  the 
objection  on  this  ground  would  therefore  cease  to  have  any  foundation. 

Argument  was  then  heard  upon  the  Appeal,  and  judgment  reserved. 

The  judgment  of  the  Court  was  delivered,  Sep.  9,  by — 

The  Chief  Justice.  This  is  an  appeal,  by  both  parties,  from  the 
decree  of  the  Primary  Judge,  in  a  suit  for  a  specific  performance,  Uie 
plaintiff  being  the  purchaser,  and  the  defendant  the  vendor,  of  certain 
cattle  stations  (or,  rather,  of  one  such  station,  subdivided  into  several), 
and  of  the  stock  and  other  property  thereon.  His  Honor  made  a  docree, 
substantially  in  the  plaintiff's  favour,  but  on  terms  which  the  latter  con- 
ceives to  be  inequitable.  The  defendant,  on  the  other  hand,  objecting 
to  any  decree  whatever  in  favour  of  the  plaintiff,  submits  that  the  one 
made  should  be  varied  in  several  particulars. 

The  agreement,  of  which  performance  is  sought  by  the  bill  to  be 
enforced,  is  foanded  on  the  acceptance  by  the  plaintiff  of  the  following 
written  offer,  made  to  him  by  the  defendant  on  the  5th  day  of  August, 
1857 — and,  certainly,  a  document  more  ingeniously  contrived  for  the 
creation  of  questions  and  difficulties,  it  would  not  be  easy  to  frame  on  a 
subject  so  simple : — 

"  I  hereby  place  under  offer  to  TT.  B,  Toothy  which  shall  remain  open 
till  the  10th  October  next,  the  stations  known  as,  &c.  [deserihing  them^ 
together  with  all  the  cattle,  estimated  at  from  6,000  to  7,000 ;  all  the 
horses,  broken  and  unbroken,  estimated  at  210 ;  all  the  stores  and  effects 
on  the  station,  or  on  the  road  to  it,  or  owing  to  the  station  at  the  time 
this  offer  is  accepted,  with  the  right  of  all  brands  of  cattle  belonging  to 
me  or  my  [6Za7iA;]  wherever  depasturing,  except  working  bullocks  and 
cattle  at  Ipswich  ;  also  the  right  of  all  brands  of  horses  belonging  thereto, 
including  the  horses  known  as  AW  horses ;  also  the  fat  cattle,  horaes, 
or  other  cattle,  that  may  have  lately  left  the  station,  or  may  leave  it 
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before  the  acceptance  of  this  offer,  for  the  sum  of  £15,000  eqaal  to  cash.        1859. 

I  farther  agree  that  if  a  master  is  required,  to  deliver  the  same  at  the       Tooth 

rate  of  508.  each  for  the  cattle,  and  £5  for  each  of  the  horses,  stores  and     ^    ^* 

M»  '         .  Fleming, 

effects  given  ia — and  also  to  pay  all  claims  upon  the  station,  due  to 

Government  for  rent,  or  assessment,  or  arrears  of  every  kind,  and  to 

satisfy  every  claim  thereon,  of  what  nature  soever." 

The  plaintiff,  by  letter  dated  29th  September  following,  accepted  the 
offer  thus  made,  "on  the  terms  and  subject  to  the  conditions  mentioned" 
in  that  document — adding,  that  he  required  the  cattle  and  horses  to  be 
**  mustered  and  delivered  "  pursuant  to  the  offer.  On  the  8th  and  10th 
October,  he  wrote  to  the  defendant  two  other  letters,  confirmatory  simply 
of  the  previous  one,  as  it  appears  to  us,  or  in  effect  the  same.  They 
reached  their  destination,  however,  it  seems,  before  that  of  the  29th 
September,  and  the  defendant,  therefore,  relied  on  them  as  fixing  the 
date  of  the  acceptance,  and  consequently  of  the  contract,  at  one  of  the 
later  periods. 

On  this  point  we  felt  no  difficulty.  We  agree  with  the  Primary 
Judge  in  holding,  that  the  date  of  the  contract  was  that  of  the  earliest 
letter.  But  what  that  contract  was,  in  all  its  details,  and  whether  it 
can  now  sabstantially  be  carried  out,  and  in  what  way,  and  how  the 
amount  of  purchase-money  is  to  be  ascertained,  and  when  and  under 
what  conditions  it  was  to  have  been  paid,  are  questions  of  by  no  means 
fiuch  easy  solution. 

In  the  first  place,  what  did  the  plaintiff  on  the  29th  September 
purchase?  All  the  cattle  and  horses,  apparently,  that  were  upon  the 
station  on  the  5th  Aagust,  or  should  then  belong  to  it,  and  not  these 
only,  but  all  which  should  have  then  ''  lately"  left  the  station.  But 
among  the  offered  stores  and  effects  it  is  expressly  said,  there  were  to  be 
incladed  all  sach  as  should  be  in  transit  to  the  station,  or  owing  to  it,  at 
the  date  of  the  acceptance.  With  one  exception,  also,  all  horses  and 
cattle  wheresoever  depasturing,  which  belonged  to  the  defendant  at  the 
date  of  the  offer  (or,  according  to  the  strict  grammatical  construction, 
all  at  the  date  of  acceptance),  were  included  in  the  bargain.  But  all 
this,  it  would  seem,  only  if  the  plaintiff  assented  to  the  stated  sum  of 
fifteen  thoasand  pounds.  Had  that  amount  been  acceded  to  as  the 
price,  there  would  have  been  little  difficulty  in  the  adjustment.  And 
one  is  able  to  understand  why,  in  fixing  that  amount,  the  defendant 
embraced  in  his  offer  not  merely  the  stock  then  actually  on  the  station, 
although  some  might  leave  it  before  the  acceptance,  but  also  all  such  as 


V. 

Flemixg. 
StcpJieii  C.J. 
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1859.        might  properly  belong  to  the  station,  or  have  lately  left  it ;  though  the 
XooTii     "  term  "lately"  is  so  vague  as  to  invite  litigation  and  defy  certainty  of 
construction.     The  purchaser,  however,  with  such  an  offer,  was  secured 
against  loss  by  fraudulent  or  accidental  intermediate  removals  of  the 
stock. 

But  the  plaintiff  elected,  unfortunately,  the  alternative  of  requiring 
a  mioster.  Now,  in  that  event,  the  price  for  all  the  property  sold  was  to 
be  estimated,  at  so  much  per  head,  by  the  aggregate  amount  of  such 
cattle — only  (that  is,  according  to  Colonial  acceptation,  homed  cattle), 
and  horses,  as  should  be  delivered.  What^  then,  the  plaintiff  so  electing, 
did  he  purchase  ?  Can  we  hold,  for  example,  that  he  is  entitled  to  all 
cattle  and  horses  which  belonged  to  the  station,  on  or  recently  before  the 
5th  August  ?  That  point  determined,  we  have  next  to  consider  on  what 
animals,  referential ly  to  (zge^  the  agreed  price  per  head  is  payable. 
Calves,  for  instance,  dropped  since  the  29  th  September,  or  before  that 
day  but  since  the  5th  August,  or  which  were  under  six  months  old  on 
the  29th  September ;  are  they  to  be  taken  into  the  account  ? 

On  the  first  of  these  questions,  our  opinion  is  as  follows  : — The  defend- 
ant, we  apprehend,  is  to  be  regarded  as  virtually  renewing  daily  the 
offer  of  the  5th  August,  up  to  the  day  on  which  it  should  be  refused  or 
accepted.  Now  the  plaintiff  wrote  to  him,  accepting  that  offer,  on  the 
29th  September.  On  and  from  that  date,  therefore,  without  regard  to 
the  time  when  such  acceptance  reached  bis  hands,  the  defendant  was 
concluded  ;  and  the  offer  and  acceptance  became  a  contract  by  both 
parties,  speaking  as  of  that  day.  And  we  think  that,  in  effect,  the 
defendant  thereby  then  said  this :  "I  offer  you  my  station  as  it  now 
stands,  with  all  effects  now  belonging  or  on  the  road  to  it,  and  all 
cattle  now  my  property,  except  those  at  Ipswich,  as  also  all  horses  now 
belonging  to  the  station,  whether  at  present  there  or  not,  on  the  follow- 
ing terms  : — that  is  to  say,  if  you  require  a  muster,  at  fifty  shillings  for 
each  head  of  those  cattle,  and  five  pounds  for  each  head  of  those  horses, 
which  I  shall  deliver  to  you ;  but  if  you  so  please,  you  may  have  the 
whole,  including  all  cattle  and  horses  belonging  to  the  station  on  the 
5th  August,  as  also  all  which  may  have  left  it  lately  before  that  day, 
for  the  gross  sum  of  fifteen  thousand  pounds."  So  that,  as  the  plaintiff 
elected  the  former  alternative,  he  became  on  the  29th  September  the 
purchaser  of  the  station,  with  all  its  then  existing  stores  and  effects;, 
and  horses,  and  all  the  defendant's  then  existing  cattle,  but  no  more. 
Such,  on  this  point,  appears  to  us  the  more  reasonable  construction  of 
the  document. 


Stephen  C.J. 


SUPREME   COURT  CASESL  11*^^ 

On  the  second  of  the  questions  stated,  we  think  that  the  plaintill  was  1859. 
and'  is  bound  to  pay,  at  the  rates  specified,  in  respect  of  every  then  Tooth 
existing  head  of  the  animals.  In  other  words,  that  for  every  calf  and  y  ^'  , 
foal  in  existence  on  the  said  29th  day  of  September,  whatever  its  age, 
delivered  or  ready  for  delivery,  he  must  pay  the  prescribed  rate — as  for 
a  distinct  and  separate  animal.  The  plaintiff  contended,  on  what 
authority  we  are  ignorant,  that  young  calves  are  for  this  purpose  not 
deemed  cattle ;  and  tliat,  l)y  the  general  usage  and  understanding  in 
such  cases,  all  under  the  age  of  six  months  are  reckoned  vnth — not 
independently  of — their  mothers.  No  evidence,  however,  was  given  in 
the  cause  on  this  point,  and  we  have  no  knowledge  as  to  any  such  usage 
or  understanding.  The  defendant  insists,  on  the  other  hand,  that  a  day 
having  been  fixed  by  the  plaintiff  for  a  muster  and  delivery  of  the 
cattle,  all  calves  born  before  that  day,  although  after  the  29  th  Sep  tern  ter, 
should  be  separately  counted,  and  paid  for  individually  as  cattle.  It 
seems  that  the  plaintiff  did  in  fact  appoint  such  a  day ;  and  that,  in 
tlie  interval,  a  great  number  of  calves  were  dropped — for  each  of  which, 
on  his  construction,  the  defendant  claims  to  be  separately  paid.  We 
reject  that  construction,  because  the  plaintiff,  although  not  entitled  to 
actual  possession  without  payment,  because  on  the  29th  September  the 
owner  of  the  property.  He  is  therefore  not  liable  to  pay  for  animals, 
which,  at  the  very  moment  of  and  before  their  coming  into  existence, 
were  legally  his  own. 

The  third  question  which  arises  on  the  construction  of  this  agreement 
is,  whether  the  defendant  was  bound  to  muster,  that  is,,  get  in  and 
collect  together,  and  thereupon  actually  to  deliver  over  to  the  plaintiff, 
all  the  horses  and  cattle  purchased,  receiving  payment,  only,  for  such  as 
he  (the  defendant)  should  so  muster  and  deliver.  Looking  at  the  whole 
of  the  contract,  and  seeing  that  it  is  one  for  the  purchase  and  delivery 
of  a  station,  and  the  stores  and  effects  upon  it,  as  well  as  of  cattle  and 
horses,  some  of  which  might  be  depasturing  elsewhere,  and  considering 
the  terms  used,  and  the  nature  of  such  a  transaction,  may  not  the 
mustering  have  been  contemplated,  mei*ely  as  one  means  of  ascertaining 
the  number  to  be  paid  for  1  On  the  one  hand  it  is  insisted,  that  no 
payment  was  to  be  made  until  after  an  actual  and  complete  muster,  and 
that,  therefore,  if  the  Court  shall  sustain  the  decree  for  a  s|)ecific  per- 
formance at  all,  wo  must  direct  such  a  muster  now.  But,  on  the  other 
hand,  admitting  the  plaintiffs  to  have  been  entitled  to  the  stock  and 
station,  with  an  unfettered  title  thereto  respectively  on  the  27th  of 
September,  and  to  possession  after  a  reasonable  time  elapsed  for  their 
delivery,  upon  payment  or  tender  of  the  purchase-money,  there  are 
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1S59.         opposing  argumentfi  of  equal  or  greater  cogency.     It  may  not  be  nn- 


TooxH       reasonably  urged  that,  should  the  defendant  within  that  time  give  the 
^-  plaintiff  such  possession  and  title,  that  is  to  say,  actual  occupation  of  the 

JD  LKMING* 


Stephen  G.J. 


land,  with  a  transfer  free  of  all  charges  created  on  it  by  the  defoidaAt, 
and  actual  delivezy  of  a  large  portion  of  the  stock,  in  the  name  of  the 
whole,  similarly  free  from  incumbrances,  the  contract  would  in  sufastaaoe 
be  perfoi-med ;  and  that,  as  to  payment,  the  only  question  would  be  how 
many  cattle  and  horses,  in  point  of  fact,  had  been  so  delivered. 

Such  is  our  own  view  of  the  matter.  The  expression  in  the  agreement 
^'if  you  require  a  muster"  means,  we  think,  no  more  than  this  :  that, 
should  the  plaintiff  elect  to  pay  at  per  head  of  the  animals  sold  to  him, 
the  defendant  would  accept  that  mode  of  payment,  receiving  the  capita- 
tion money  specified,  in  respect  of  such  as  he  should  deliver,  and  no 
more.  To  ascertain  the  actual  number,  in  any  such  case,  the  animals 
would  naturally  be  collected  together  j  and  no  better  method  could  be 
devised,  probably,  for  obtaining  evidence  on  a  question  so  important  to 
both  parties.  But  to  hold,  in  a  transaction  like  this,  that  the  vendor  is 
not  to  be  paid  for  stock  virtually  delivered,  merely  because  he  may  not 
actually  have  brought  the  animals  into  a  yard,  or  may  not  be  able  to 
ciiSsemble,  or  to  exhibit,  all  which  may  belong  to  the  station  sold,  would 
be  to  defeat  every  contract  of  this  character.  Such  a  construction  might 
be  called  for,  where  the  sale  is  of  a  certain  number  of  cattle,  because 
there  the  purchaser,  obviously,  bargains  for  the  actual  delivery  into  his 
hands  of  the  specified  number.  But,  in  this  case,  the  plaintiff  bought 
the  station  on  which  the  animals,  or  some  portion  of  them,  depastured, 
and  all  the  vendor's  cattle,  whether  less  or  more,  there  or  elsewhere 
running,  while  nevertheless,  he  is  to  pay  for  the  entire  property  only  a 
capitation  rate,  calculated  on  the  number  of  those  cattle  delivered.  That 
delivery,  therefore,  we  think,  may  well  be  of  a  portion  for  the  whole ; 
and,  as  the  numbers  coming  into  the  purchaser's  possession,  and  accepted 
by  him,  shall  be  ascertained,  so  will  he  be  liable  to  pay  at  the  agreed 
rate  for  them. 

When,  however,  under  the  agreement  here  entered  into,  was  the 
plaintiff  to  be  let  into  possession  of  the  property ;  and,  referentially  to 
that  question,  and  to  the  circumstances  of  this  case,  when  was  he  bound 
to  be  ready  with  the  purchase-money,  and  when  compellable  to  pay  it 
over?  These  questions  have,  in  part,  been  already  answered.  The 
contract  being  that  which  we  have  explained,  it  was  the  defendant's 
duty  to  be  prepared  to  deliver,  and  the  plaintiff's  to  be  ready  to  receive 
and  pay  for  the  property,  according  to  that  contract,  at  the  expiration 
of  a  reasonable  time  after  its  date.     But  what  was  the  limit  of  that 
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tune,  and  how  shall  it  in  such  a  case  be  fixed  ?     We  think  that  it  may  1:859. 

here  he  determined,  since  there  is  no  other  guide,  by  the  correspondence  Tooth 

between  these  parties.     On  the  12th  October  the  defendant  wrote  to  the  ^    ^- 


plaintiff,  proposing  the  first  week  in  November  for  that  purpose— or,  as 
he  says,  to  ''  commence  "  delivery.  He  adds  a  request,  however,  that 
the  **  assumed  value  "  of  the  herd  should,  before  they  met,  be  paid  into 
a  named  branch  bank.  On  the  14th  October,  the  plaintiff  answered 
that  a  person  on  his  behalf  would  be  at  the  station  to  take  delivery  on 
the  9th  of  the  month  named ;  but  he  peremptorily  refused  compliance 
widi  the  defendant's  request  as  to  making  a  deposit  in  the  bank.  On  the 
26th  October  the  plaintiff  again  wrote,  communicating  the  name  of  his 
agent,  and  adding  that,  when  the  number  of  the  stock  had  been  ascer- 
tained, and  delivered  free  from  encumbrance,  and  a  proper  assignment 
made  of  the  defendant's  interest  in  the  station,  he  (the  plaintiff)  would 
be  ready  to  pay  the  amount  of  hia  purohase-money.  This  was  repUed 
to  on  the  28th  October,  by  an  announcement  from  the  defendant  that 
he  oould  not,  owing  to  an  unexpected  detention  in  Sydney,  be  prepared 
to  make  delivery  before  the  21  at  December.  The  plaintiff  rejoined  on 
the  29th  October  that  his  agent  had  already  started  for  the  station, 
with  horses,  supplies,  and  servants,  and  that  he  protested,  accordingly, 
against  the  proposed  delay.  From  these  premises,  the  suggestion  thus 
made  on  the  12th  and  assented  to  on  the  14th  October  having  been,  that 
the  mastering  should  be  early  in  November,  we  think  it  safe  and  fair  to 
eonclude  that  the  9th  of  that  month,  notwithstanding  the  subsequent 
desire  to  postpone  it,  was  deemed  by  the  parties  to  afford  a  reasonable 
time  for  the  delivery  and  receipt  in  question. 

Owing,  however,  to  the  misunderstanding  between  them  with  respect 
to  the  previous  deposit  in  the  branch  bank  (a  demand  which  the  defend- 
ant was  certainly  not  entitled  to  make)  it  is  clear  that  there  was  on  that 
day  no  readiness  to  deliver.  Indeed,  the  defendant's  letter  of  28th 
October,  his  conversation  at  the  station  on  and  after  the  24th  November, 
and  the' fact  that  throughout  that  period  the  whole  property  was  under 
mortgage,  which  has  not  been  paid  off  to  this  day  all  prove  this.  The 
defendant,  therefore,  was  at  no  time  in  a  position  to  make  effectual 
delivery,  with  a  transfer  of  the  station.  On  the  other  hand,  it  is  equally 
clear  that  the  plaintiff's  agent — for  some  reason  not  very  apparent  to  us 
— was  not  on  the  24th  November  prepared  to  take  delivery,  nor  could 
he  have  paid  for  the  property  if  it  had  been  delivered  ;  nor,  indeed,  at 
mny  time  up  to  the  14th  December  was  he  prepared  to  pay  the  money, 
had  there  been  such  delivery.  The  defendant,  on  that  day,  it  appears, 
^ersd  him  delivery  on  payment,  but  such  an  offer,  for  the  reasons  given, 
illuiiory,  or,  at  all  events,  in  the  actual  state  of  things  valueless. 
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1859.  It  is  thus  manifest,  that  the  time  for  payment  bj  the  plaiutiif  had 

~    Tooth       ^^^  arrived,  and  yet  it  is  impossible,  we  apprehend,  to  decree  a  per- 
V*  formance  in  his  favour  of  the  contract,  treating  him  as  the  owner  from 

its  date  on  the  basis  assigned,  without  fixing  also  some  date  from  which 
'  *  interest  on  the  purchase-money  (the  amount  to  be  ascertained  hereafter) 
shall  be  payable.  The  plaintiff  was  bound,  on  the  delivery,  or  that 
which  ought  now  to  be  taken  as  equivalent^  to  pay  that  money  in  cash. 
Some  evidence  has  been  taken,  as  to  the  meaning  of  the  term  "  equal 
to ''  cash  used  in  the  contract.  But  that  phrase,  be  the  meaning  what 
it  may,  has  reference  only  to  the  fifteen  thousand  pounds.  The  capita- 
tion rate  was  payable,  if  demanded,  in  coin.  The  defendant^  on  his 
part,  was  bound  to  have  previously  paid  off  the  mortgage,  and  been 
prepared  to  make  an  unincumbered  transfer,  both  of  the  stock  and 
station.  Nevertheless,  a  little  more  of  explicitness  on  his  part  perhaps, 
and  more  of  an  accommodating  spirit  on  the  part  of  the  plaintiff,  in 
facilitating  a  settlement  of  the  mortgage  money  (the  object,  doubtless, 
of  the  proposal  as  to  the  deposit)  would  have  been  commendable.  It  is 
the  usual  course  for  a  purchaser  of  mortgaged  property  we  believe,  to 
complete  the  transaction  by  means  of  arrangements  with  the  mortgagee, 
who  joins  the  vendor  in  the  conveyance ;  and  a  similar  course,  had  the 
disposition  existed,  might  have  been  adopted  here.  The  defendant  is 
still  responsible,  exclusively,  for  the  principal  and  interest  of  the  mort- 
gage in  this  case.  The  plaintiff,  on  the  other  hand,  is  to  be  deemed  the 
owner  of  the  property  from  the  29th  September,  and,  as  such,  he  is  from 
that  date  entitled  to  the  profits.  In  other  words,  to  all  the  proceeds  in 
the  shape  of  increase  of  the  stock,  or  otherwise,  less  the  reasonable 
expenses  incurred  by  the  defendant  in  the  management.  And  receiving 
those  profits  he  must  be  debited  with  interest  on  the  money,  which,  in 
the  natural  course  of  things,  he  would  have  had  to  pay  for  the  purchase. 
The  money  would  have  been  payable,  as  already  indicated  by  us,  on  the 
9th  November,  which  is  the  date  which  we  fix  accordingly,  for  the  com- 
mencement of  such  interest. 

The  decree  of  the  Primary  Judge  will  therefore  be  varied  as  to  these 
particulars.  As  it  now  stands,  no  sufficient  provision  is  made  for  ascer- 
taining the  profits,  which  depend  of  course  on  the  attendant  expenses  of 
the  establishment.  The  decree  will  be  altered,  also,  by  omitting  the 
direction  that  the  defendant  shall  obtain  the  sanction  of  the  Crown,  or 
its  proper  officers  in  that  behalf  in  this  Colony,  to  the  transfer  of  the 
station.  He  must,  of  course,  as  vendor,  do  all  reasonably  in  his  power 
to  perfect  that  transfer,  so  that  no  sanction  shall  be  refused  from  any 
default  of  his.     But,  assuming  such  a  sanction  to  be  necessary,  we  are 
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purchase  was  of  the  defendant's  interest,  and  of  "  the  stations  "  free  Tooth 
from  cncumbrance&  He  in  terms  guaranteed  no  approval  of  his  transfer,  ple^-q 
such  as  the  plaintiff  assumes  to  be  required.  We  are  of  opinion,  how- 
ever,  that  no  such  sanction  is  by  law  demandable.  There  is  no  restric- 
tion of  that  kind  on  transfers,  in  the  statute  passed  to  authorise  the 
granting  of  licenses,  to  parties  occupying  or  desirous  of  occupying  Crown 
lands,  nor  in  any  Order  in  Council,  issued  in  pursuance  of  that  statute. 
Such  a  restriction,  it  seems  plain,  if  established  at  all,  is  one  incidental 
to  the  grant  of  a  license ;  and,  if  so,  it  could  only  be  imposed  by  the 
Queen  in  Council  herself.  The  power  of  legislating  on  such  points 
cannot  be  delegated  to  the  Governor.  The  Court  has,  in  a  case  arising 
at  law,  already  so  decided  as  to  a  provision  within  the  same  category. 

On  the  very  important  preliminaiy  objection  raised  in  this  cause,  that 
a  Court  of  Equity  will  not  entertain  a  suit  for  specific  performance, 
which  relates  to  interests  of  this  description,  the  loss  of  which  (it  was 
said)  can  be  compensated  by  damages,  we  delivered  our  opinion  in 
favour  of  the  jurisdiction  during  the  argument.  The  subject  matter 
here  is  n()t  merely  live  and  dead  stock,  but  the  cattle  run  on  which  the 
animals  are  depastured.  The  mode  of  payment,  it  is  true,  had  reference 
only  to  the  number  of  those  animals,  but  the  contract  is  indivisible  and 
entire.  And  the  value  of  the  latter,  it  will  be  obvious,  depends  (or 
may  depend)  materially  on  the  possession  of  the  land,  as  the  value  of 
this  depends,  in  its  turn,  in  a  great  degree,  on  the  acquisition  of  the 
cattle  accustomed  to  feed  there.  A  station  or  tract  of  Crown  land, 
held  under  license  is,  doubtless,  not  a  freehold,  nor  perhaps  is  it  strictly 
a  leasehold  interest ;  although  on  this  point  one  of  us  holds  the  affirma- 
tive. It  is  one,  however,  which  assuredly  affects  and  springs  out  of 
land,  and  which  virtually  forms  a  property, — protected  and  regulated 
by  enactments,  British  and  Colonial,  quite  as  important,  and  in  many 
instances  as  valuable,  as  an  estate  of  a  higher  nature. 

"With  respect  to  the  other  objections  urged,  that,  assuming  the  juris- 
diction to  exist,  the  Court  will  not  exercise  it  in  such  a  case — where  the 
contract  is  so  uncertain  and  its  construction  on  many  points  so  doubtful, 
and  the  details  are  so  complicated  and  embarassing,  as  to  render  a  com- 
pulsory performance  almost  impracticable, — we  have  arrived  at  the 
conclusion,  though  not  altogether  without  difficulty,  that  the  relief 
prayed  ought  to  be  given.  It  certainly  would  be  a  strange  thing  to  say, 
that  a  contract  must  be  sent  to  a  Court  of  Law,  because  a  Court  of 
Equity  is  unable  to  construe  it,  and  complication  in  details  affords,  in 
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1859.  some  cases,  the  very  grounds  of  coming  into  Equity  to  deal  witb  a 
Tooth  question.  The  view  which  we  have  taken  of  this  contract,  moveov&c^ht 
the  portions  most  dwelt  on^ — supporting  as  we  do  in  the  main,  the  deone 
already  made, — will  show  that  at  least  there  are  no  insuperable  obstaeki 
to  a  decision.  Adhecence  to  time  not  being,  as  a  general  rule,  essentiai 
in  this  jurisdiction  to  the  porformancb  of  an  agreement,  the  reaudssDg 
terms  of  the  contract  ought  to  be  performed,  if  specifically  they  can  hi 
performed ;  and  our  opinion  has  already  been  indicated,  that  in  s«d>- 
stance  they  can  be  so  performed.  Courts  and  Judges  are,  unquestion- 
ably, not  to  make  agreements  or  supply  terms  for  parties ;  but  difficokf 
and  uncertainty  in  the  language  of  a  contract  do  not,  in  themaeKei^ 
present  a  bar  to  decreeing  its  performance,  if  the  Court  can  possiblj 
construe  and  define  those  terms. 

The  only  remaining  question  is  respecting  costs ;  and  we  think  that, 
throughout,  each  party  should  bear  his  own.  For  reasons  which  will 
have  been  collected  from  what  precedes,  we  do  not  think  either  party 
wholly  free  from  blame ;  and  the  plaintiff  had  advanced  claims,  as  to 
exemption  from  payment  for  the  calves,  if  not  also  as  to  compelling  the 
defendant  to  procure  an  approval  of  his  transfer,  which  in  our  opinioii 
were  unfounded.  Nor  do  we  think  that)  in  reference  to  other  pointi^ 
although  the  defendant  has  been  on  the  whole  unsuccessful  in  the  aoil^ 
the  plaintiff  is  entitled  to  obtain  our  construction  of  a  very  rliffimilt 
agreement,  entirely  at  his  adversary's  ezpensa  The  costs  of  the  A|ypeal 
must  be  borne  by  each  party,  because  each  has  alike  appealed,  and 
neither  has  entirely  succeeded,  for  the  decree  as  varied,  as  to  a  portum 
in  favour  of  the  plaintiff  but  as  to  other  portions  in  favour  of  the 
defendant. 

The  arguments  on  this  case,  although  commenoed  on  the  3rd  Jsne 

last,  were,  owing  to  intervening  pressure  of  other  business  in  thisCoof^ 

not  concluded  until  the  8th  July  ;  Mr.  Broadkursl  and  Mr.  Blake  being 

counsel  for  the  plaintiff,  and  Mr.  Gordon  and  Mr.  W'ue  lor  the  defendan&i 

The  cases  and  authorities  cited  were,  Gervais  v,  Edwards  (3)  ;  JSiS  r. 

Croll  (4)  ;  Paris  Chocolate  Co,  v.  Crystal  Palace  Go,  (5) ;  Logan  v,  Le 

Mesurier  (6) ;  Manrsh  v,  Milligan  (7)  ;  Olaringbould  v,  Curtis  (8)  ;  Fry 

on  Specific  Performance  102 ;  and  sundry  cases  mentioned  in  SrnMkS 

Prin.  Eq,  220—225. 

Decree  helovo  varied  accordingly. 

(3)  2  Dr.  &  War.  (Ir.)  83.         (4)  2  Phillipa  62.  (5)  1  Jur.  N.S.  720. 

(6)  6  Moore  P.C.  116.  (7)  3  Jur.  N.S.  979.  (6)  21  L.J.,  Ch.  5*1. 
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[In  Chambers.] 

Ex  parte  ROSE.  (1)  1859. 

Jtutiees — Second  application  after  a  diitmisaal  of  a  ca^e — 11  d:12  Vict,,  c.  43,  ss.       *^^y  ^* 

14,  S5— Deserted  Wives  and  Children's  Act,  4  Vic,  No.  6 — Certijicate.  Stephen  C.J. 

Notwithstanding  sec.  35  of  Sir  John  Jervis*  Act,  11  &  12  Vict.,  c.  43,  adopted 
by  14  Vic,  No.  43,  the  provisions  of  the  former  act  apply  to  proceedings  under 
the  Deserted  Wives  and  Children's  Act,  4  Vic,  No.  5. 

The  dismissal  of  a  complaint  or  information,  therefore,  (sec.  14,  11  &  12  Vict., 
c.  43,)  is  a  bar  to  a  second  application,  only,  when  followed  by  a  certificate, 
which  certificate  is  in  the  discretion  of  the  magistrates. 

The  following  judgment  was  delivered,  July  20,  by — 

The  Chief  Justice.  This  case,  which  is  that  of  a  motion  for  a 
Mandamtu,  was  heard  before  me  in  Chambers  after  the  rising  of  the 
Court  on  Friday  last : — and  the  intervening  days  have  afforded  me  an 
opportunity  of  looking  into  the  authorities. 

The  applicant,  it  appears,  had  complained  to  the  Singleton  Bench, 
under  the  Deserted  Wives  and  Children's  A«t  of  1840  (2),  sections 
7  and  8,  that  one  Jasephsy  whom  she  alleged  to  be  the  father,  had  left 
an  illegitimate  child  of  hers  without  adequate  means  of  support.  But, 
as  she  swears,  being  without  professional  advice,  she  was  not  aware  of 
the   necessity  of    adducing   some  corroborative  evidence  as  to  the 

and  the  case,  in  the  absence  of  any  such  corroborating  testimony, 
wafl  dismissed.  The  complainant,  however,  shortly  afterwards,  being 
prepared  with  farther  evidence,  again  applied  to  the  same  Bench,  when 
the  justices  presrait^  conceiving  that  the  previous  dismissal  deprived 
them  of  jurisdiction,  refused  to  entertain  the  matter.  She  thereupon 
appealed  to  the  Supreme  Court. 

The  question  appears,  at  first  sight,  to  be  a  very  easy  one ;  but  it  is 
not  sa  It  was  held  in  the  case  of  the  Justicea  of  Btickmghamahire  (3), 
(Bail  Court,  Erie  J,)  that  a  decision  in  favour  of  the  alleged  father,  on 
a  complaint  by  the  mother  under  the  English  affiliation  statutes,  if  on 
the  merits,  would  be  an  answer  to  any  second  charge  against  the  same 

(I)  The  Sydney  Morning  Herald,  July  21,  1869.        Cited  1  S.C.R.  309. 
(2).  4  Vic.,  No.  5.  (8)  11  L.J.,  Mag.  C.  114. 
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1859.        person.     But,  in  that  case,  a  second  application  by  the  mother  to  a 

Ex  parte     bench  of  magistrates,  after  the  previous  dismissal  of  a  similar  complaint, 

Rose.        ^^^  j^^]^  valid,  and  an  order  of  affiliation  made  by  them  was  sustained, 

Stcjjhen  C.  T.  because  it  had  not  been  shown  that  such  previous  dismissal  tmu  on  the 

merits.     On  the  other  hand,  there  are  cases  tending  to  show,  tJiat 

ordinarily  a  dismissal  for    deficiencies   in  the  evidence  is,  in   legal 

contemplation,  a  dismissal  on  the  merits. 

So,  in  BHshj/s  case,  (4)  decided  by  the  Criminal  Court  of  Appeal. 
Shortly  after  that  just  cited,  Baron  Parki  observes,  that  where  justices 
refuse  to  make  an  order  of  affiliation,  other  justices  may  make  such  an 
order ;  but  Mr.  Justice  Patteson  doubted  whether  they  could  do  so  if  the 
first  complaint  had  been  dismissed  on  the  merits.  The  Court  held,  how- 
ever, that  a  void  order  (which  is  tantamount  to  no  order  at  all)  will  not 
prevent  a  second  application,  and  the  making  of  a  valid  order  thereon. 
Nevertheless,  in  the  case  of  the  Queen  v,  Machen,  (5)  determined  in  the 
same  year,  the  Court  of  Queen's  Bench  deliberately  held,  after  time 
taken  to  consider,  that  a  second  application  to  justices  for  an  order  of 
affiliation  was  maintainable,  whether  the  previous  dismissal  was  on  the 
merits  or  not. 

It  was  argued  before  me,  that  this  decision  depends  on  the  peculiar 
provisions  of  the  English  enactments,  from  which  our  own  respecting 
affiliation  orders  materially  vary.  But,  although  noticing  the  fact  that 
the  mother  had  by  those  enactments  no  appeal,  on  a  decision  adverse  to 
her,  whereas  the  alleged  father  has  an  appeal  if  the  decision  be  in  her 
favour,  the  Court  appears  to  me  to  have  taken  a  more  extended  view  of 
the  question  ;  and  have  regarded  dismissals  generally  by  justices,  (in  the 
case  of  orders,  at  all  events,  as  distinguished  from  convictions^)  in  the 
nature  rather  of  non-suits,  after  which,  a  plaintiff  may  always  come 
again  better  prepared.  The  circumstance,  that  a  defendant  who  is  con- 
victed, or  ordered  to  pay  money  has  an  appeal,  but  the  complainant  who 
fails  has  none,  is  not  peculiar  to  the  case  of  women  seeking  support  for 
their  children.  In  all  the  statutes  which  I  can  remember,  English  oc 
Colonial,  an  appeal  is  provided  only  in  favour  of  defendants.  The  reason 
of  the  rule  laid  down  in  this  last  authority,  therefore  (following,  as  it 
does,  a  decision  in  the  time  of  Lord  Hardwicke,  not  cited  in  the  case  of 
Mr.  Justice  ErU\  is  of  universal  application.  And,  indeed,  Lord  Den- 
man,  in  his  judgment,  expressly  notices  the  inconvenience  generally  of 
repeated  applications,  but  meets  the  objection  by  showing,  that  it  was  no 
greater  in  affiliation  cases  than  in  others,  in  which,  nevertheless,  a 
second  complaint  might  certainly  be  made. 

(4)  1  Den.  C.C.  416.  (5)  14  Q,B.  74.; 
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It  is  said,  however,  tLat  '<  The  Queen  v,  Maclien^^  applies  after  all        1859. 
only  to  affiliation  orders ;  and  that  there  is  a  difference  between  the      j^  parte 
English  and  the  Colonial  enactments  on  that  subject.     My  reply  is,  that        Hose. 
I  have  looked  into  both,  and  that  I  discover  no  difference,  which  can  Stephen  C.J. 
distinguish  the  cases  on  this  point,  unless,  indeed,  favourably  for  the 
application.     In  our  own  statutes,  as  in  the  English,  if  the  mother's 
complaint  be  dismissed,  she  has  no  appeal.     Her  remedy  seems  to  be 
solely,  by  preferring  a  second  complaint,  upon  the  hearing  of  which, 
however,  the  fact  of  the  first  dismissal  will  not  be  without  weight     In 
neither  series  is  there  any  provision  made,  for  an  absolute  adjudication 
by  the  justices  in  favour  of  a  party  charged.     But,  in  each,  if  an  order 
be  made  against  him,  he  may  appeal  j  and  a  decision  by  the  Appellate 
Tribunal,  it  would  seem,  is  final. 

The  difference  alluded  to  by  me,  is  that  which  arises  from  Sir  John 
J'ervia*  Act  respecting  Summary  Convictions  and  Orders  (the  11th  and 
12th  Vict.,  c.  43)  introduced  into  this  Colony  by  the  Justices'  Act  of 
1850.  Now,  that  Act  of  11  and  12  Victoria,  I  observe,  does  not  extend 
to  any  proceeding  under  the  English  affiliation  statutes.  See  section  35. 
The  reason  for  this  exclusion  was,  probably,  that  by  those  statutes  very 
minute  and  special  directions  and  forms  had  been  provided,  with  which 
it  was  thought  unnecessary  and  perhaps  inexpedient  to  interfere.  But, 
although  the  35th  section  jQnds  a  place  in  our  local  code,  with  the  rest 
of  the  statute  thus  bodily  adopted,  the  exclusion  is  certainly  not  applic- 
able, either  in  terms  or  in  spirit,  to  proceedings  under  the  Des:rlei 
Wives  and  Children's  Act,  which  is  the  statute  here  in  question. 
Assuming  Sir  John  JerM  Act,  then,  to  govern  all  proceedings  under 
our  own  affiliation  law,  I  find  in  s.  14  a  provision,  on  which  this  Court 
has  already  had  occasion  to  comment,  which  appears  to  show  that  the 
legislature  took  the  same  view  of  a  dismissal  by  justices,  which  the  Court 
of  Queen's  Bench  did  in  Machen^s  case  the  year  following.  For,  by  that 
section,  the  dismissal  of  a  complaint  or  information  seems  clearly  to  be 
a  bar,  only,  when  followed  by  a  certificate,  which  certificate  the  magis- 
trates may  grant  or  refuse,  as  they  think  fit. 

Such  was  in  fact  our  decision,  in  the  case  of  Ex  parte  Nixon  (under 
the  Masters  and  Servants  Act)  on  the  12th  July,  1858.  Where  a  matter 
has  been  fully  heard,  and  all  evidence  reasonably  attainable  exhausted, 
and  the  facts  appear  clearly  to  be  in  favour  of  the  accused,  such  a  certifi- 
cate would  properly  be  given.  But  I  conceive  that  no  justices  would 
feel  called  on  to  grant  one,  where  the  case  had  broken  down  merely  from 
an  unforeseen  difficulty,  which  may  on  a  second  occasion  be  removed. 
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1859.        In  Ex  parte  Barr,  20tli  December,  1858,  we  held  that  the  dismissal  by 


Ex  parte     ^^^  magistrate,  it  being  sworn  that  such  dismissal  was  on  the  merits, 

Rose.        ^^g  ^^  answer  to  any  subsequent  proceeding  before  justices  for  the  same 

Stephen  C.J.   matter.     That,  however,  was  not  a  case  of  summary  jurisdiction,  but  of 

preliminary  inquiry  only,  and  consequently  the  11  and  12  Vict,  c.  43, 

s.  14,  did  not  apply. 

I  may  add,  that,  in  proceedings  to  compel  the  maintenance  of  a  child, 
there  seems  to  be  an  additional  difficulty  (in  the  absence,  at  least,  of  an 
express  adjudication  negativing  the  paternity)  in  holding  one  dismissal 
to  be  a  bar ;  namely,  that  each  additional  act  or  instance  of  neglect^  in 
the  providing  of  that  maintenance,  where  enforceable  at  all,  forms  in 
itself  a  new  and  distinct  case. 

For  the  reasons  thus  assigned,  I  direct  that  the  writ  of  mandamus 
applied  for  do  issue.     I  make,  of  course,  no  order  as  to  costs. 
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NOWLAND  V.  HUMPHREY  and  another.  (1)  1859. 


JuJy  30. 
Tr.sjKi^s    to   cattk  station — Posaemoii — Acquiescence — Continuing    trespass — New      Dec.  30. 

trial —  Vtrdict  against  erideiKe—Opiniono/pr'esiding  judge — Damages — Evidence 

of  statements  by  apertfon  identified  in  interest  icith  dffendint — Pleading— Buien   yfi^i.^  ^'i* 

of  Court  of  A  ug,  12,  1856.  and"' 


In  an  action  for  trespass  to  land,  lying  both  east  and  west  of  a  certain  stream, 
and  being  the  property  of  the  Crown,  which  had  been  used  for  many  years  for  de- 
pasturing purposes,  both  plaintiff  and  defendant  claimed  possession,  each  through  a 
distinct  succession  of  persons,  alleged  by  them  to  have  been  in  exclusive  occupation. 
There  was  conflicting  evidence  as  to  the  fact  of  such  occupation,  and  the  extent 
thereof.     A  verdict  liaving  been  found  for  plamtiff, 

IleUl,  that  assuming  there  was  clear  evidence  on  both  sides  of  a  continuous  pos- 
session, a  new  trial  could  not  be  granted  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  notwithstanding  the  opinion  of  the  presiding  judge  that 
the  verdict  was  a  mistaken  one  ;  nor  on  the  ground  that  plaintiff  had,  on  becoming 
insolvent  some  time  before  the  action,  omitted  any  mention  of  such  possession  in 
his  schedule,  the  property  being  then  of  little  value. 

Also,  tliat  U,  through  whom  defendant  claimed,  could  be  cross-examined  as  to 
admissions  made  by  him,  that  others  were  in  possession  of  the  locus,  before  or 
when  he  entered  thereon,  and  U's  evidence  in  respect  thereto  could  be  contra- 
dicted, inasmuch  as  he  was  identified  in  interest  with  the  defendant. 

The  Court  had  power  to  make  the  rule,  of  August  12,  1856,  that  the  plea  of  not 
possessed,  or  that  the  close  was  not  the  plaintiff^s  close,  should  put  in  issue  only 
the  fact  that  the  plaintiff  had  exclusive  possession  when  the  defendant  entered, 
but  not  any  circumstances  which  made  the  entry  lawful,  e.g.,  a  Crown  Grant  to 
the  defendant. 

A  person  in  exclusive  possession  of  any  land  in  the  Colony  can  maintain  trespass 
against  a  person  without  better  title  trespassing  on  him,  and  the  latter  cannot  by 
the  very  act  of  trespass,  immediately  and  without  acquiescence,  give  himself  what 
the  law  understands  by  ''possession."  If,  therefore,  the  first  person  in  the 
plaintiff's  line  was  in  exclusive  possession  of  the  locus,  before  the  first  in  the 
defendants'  came  on  it,  and  thence  the  possession  passed  through  other  persons  to 
the  plaintiff,  and  if  neither  the  plaintiff  nor  any  in  his  line  acciuiescud  in  the  tres- 
passes of  any  in  the  defendants',  the  plaintiff  could  maintain  an  action  against  the 
defendants,  not  for  trespassing  before  the  plaintiff  came  into  possession,  but  for 
continuing  to  trespass  after  the  plaintiff  entered. 

Discussion  of  the  principles  to  guide  a  jury  in  assessing  damages  in  such  an 
actiooi 

Held  (by  the  Privy  Council,  on  Appeal)  a  new  trial  must  be  granted,  the  evidence 
not  warranting  the  verdict.  But  where  the  opinion  of  the  presiding  judge  is 
against  a  verdict,  the  Privy  Council  is  not  bound  thereby  if  otherwise  satisfied  with 
the  result. 

(1)  The  Sgdnet/  Morning  //emW,  June  23  and  28,  Aug.  I,  Dec.  31,   1859 ;  and  1 

S.C.R.  App.  1. 


Milfordy  J, 
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1S59.  The  plaintiff's  omission  in  his  schedule  was  some  evidence  that  his  claim  ^ras 

'unfounded,  and  his  long  continued  acquiescence  in  defendants'  trespasses  gave 

NowLAND     weight  to  defendants'  claim. 

HvMPiiREY.  This  was  a  motion  for  a  new  trial  of  an  action  for  trespass  upon  a 
squatting  run,  wherein  the  plaintiff  had  obtained  a  verdict  with  £2,150 
damages.     The  facts  appear  in  the  judgments. 

Broadhurst,  Q.C.,  Wise,  and  Stej^Iien,  for  the  motion. 

Martin,  Q.C.,  and  Isaacs,  for  the  plaintiff. 

Cur.  adv,  mtlL 

Judgment  upon  one  of  the  points  in  this  case  was  delivered  Julj  30, 

by- 

Dickinson,  J.  We  are  unable  as  yet  to  deliver  our  judgment  upon 
this  case.  But  a  point  of  law  has  occurred  in  it,  the  solution  of  which 
we  have  been  informed  may  affect  the  conduct  of  a  cause  partly  tried, 
and  of  some  other  cases  similarly  circumstanced  in  which  the  same  point 
will  arise.  Reserving  for  future,  decision  all  the  other  questions  in  this 
case,  w^e  now  proceed  to  announce  our  opinion  upon  the  one  legal  pro- 
position adverted  to. 

By  the  evidence  at  the  trial,  it  appeared  that  the  plaintiff,  and  also 
the  defendants,  with  their  respective  servants,  flocks,  and  herds,  had 
been  on  the  locus  together  for  several  years  past.  Each  party  claimed 
the  land  as  having  been  the  last  in  a  chain  of  occupiers,  each  of  whom 
permitted  his  immediate  successor  to  step  into  his  position.  The  plain- 
tiff contended  that  the  first  in  his  chain  of  predecessors  had  exclusive 
possession  of  the  locus,  before  the  first  in  the  chain  of  the  defendant's 
predecessors  entered  upon  it ;  that  therefore  the  first  of  their  predecessors 
was  a  trespasser  on  the  first  of  the  plain tiflTs ;  and  that,  as  neither  the 
latter  person,  nor  any  of  his  successors,  had  ever  abandoned  the  land  or 
acquiesced  in  the  intrusion  thereon  of  the  defendants'  ancestors,  the 
defendants  and  all  through  whom  they  claimed  were  trespassers  on  the 
plaintiff,  and  upon  all  through  whom  he  derived  possession. 

The  defendants  contended,  on  the  other  hand,  that  the  first  of  their 
predecessors  entered  on  the  land  when  it  was  abandoned,  or  at  least  un- 
occupied ;  that  all  their  predecessors  and  themselves  had  continuous  and 
uninterrupted  possession  of  the  locus,  and  therefore  that  the  place  was 
theirs  and  not  the  plaintiff's ;  and  tbat  the  plaintiff  was  a  trespasser  upon 
them,  instead  of  their  having  been  trespassers  upon  the  plaintiff. 

The  defendants,  moreover,  contended,  that  as  upon  the  evidence  it 
was  clear  that  they  were  on  the  land  before  the  plaintiff' cacme  there,  the 
latter  could  not  maintain  an  action  of  trespass  for  what  the  defendants. 
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their  servants,  flocks,  and  herds,  did  afUr  the  plaintiff  came  oa  the  place        lSo9. 
even  if  the  defendants  for  similar  acts  were  trespassers  on  him  whom     Nowland 
the  plaintiff  succeeded.     The  latter  is  the  point  we  are  about  to  decide 
on  this  occasion. 


Humphrey. 


Upon  this  point,  the  following  cases  were  cited  at  the  Bar : — Hari^er 
t?.  Gharlesworth  (2) ;  Chambers  v.  Donaldson  (3) ;  Harker  v.  Birkheck  (4)  \ 
Revett  V,  Brown  (5) ;  Taylor  v.  Parry  (6) ;  Doe  v,  Barnard  (7) ;  Lichfield 
V,  Ready  (S) ;  and  Pilgrim  v,  Southampton  and  Dorcliester  Railway  Com- 
pany  (9). 

It  has  been  held,  and  acted  on  for  many  years  in  this  Court,  that  a 
person  in  exclusive  possession  of  any  land  in  his  Colony,  can  maintain 
trespass  against  a  person  without  better  title  trespassing  on  him  ;  and  is 
entitled  to  recover  on  the  issue  joined  on  the  plea  "  not  possessed."  We 
think  that  such  holding  was  correct,  on  the  authority  of  Harper  v. 
Charlesworth^  and  CItambers  v.  Donaldson.  Our  decision  in  Hardy  t\ 
Wise  (10)  does  not  touch  this  point,  as  there  the  fact  that  the  plaintiff 
was  an  intruder  on  the  Crown,  and  therefore,  under  the  enactment  then 
in  force,  guilty  of  a  misdemeanor,  was  pleaded  in  confession  and  avoid- 
ance of  his  possession.  Now,  if  a  person  in  possession  has  a  ho.ld  on  the 
land  so  strong  that  ho  can  maintain  it  against  every  one  except  him  who 
can  prove  himself  to  be  the  rightful  owner,  the  possessor  must,  we  think, 
be  able  (except  as  against  that  owner)  to  deliver  possession  of  the  same 
land  to  anybody  ;  and  the  person  to  whom  such  possession  is  given  can 
then  maintain  trespass  against  all  wrongdoers.  Now  it  was  decided  in 
Brown  v,  Dawson  (11),.  that  a  mere  trespasser  cannot,  by  the  very  act 
of  trespass,  immediately  and  without  acquiescence,  givo  himself  what 
the  law  understands  by  "possession"  against  the  person  whom  he  ejects, 
and  drive  the  latter  to  produce  his  title,  if  he  can  without  delay  reinstate 
himself  in  his  former  possession.  Therefore,  assuming  that  the  first 
person  in  the  defendants'  chain  or  line  came  on  the  land  after  the  first 
of  the  plaintiff's  line,  and  was  a  trespasser  upon  him,  and  the  latter  did 
not  acquiesce  in  that  trespass,  his  possession  was  in  point  of  law 
unaffected  by  it,  and  could,  we  think,  be  transferred  by  him  as  effec- 
tually as  if  he  had  not  been  tresspased  on.  His  successor  would  have  a 
right,  therefore,  to  maintain  an  action  for  every  trespass  in  his  own  time, 
although  commenced  in  the  time  of  the  person  who  let  him  in ;  for  every 
continuance  of  a  trespass  is  a  new  trespass.  Holmes  v.  IFt^07i(12); 
Hudson  V.  Nicholson  (13). 

(2)  4  B.  A  C.  574.  (3)  11  East  65.  (4)  3  Burr.  1563.  (5)  5  Bing.  7.  (6)  1  M. 
&  Gr.  604.  (7)  13  Q.  B.  945.  (8)  5  Exch.  939.  (9)  18  L.  J.,  C.  B.  330. 
(10)  ^n^e,  p.  897.   (11)  12  A.  &  E.  629.   (12)  10  A.  &  E.  503.    (13)  6  M.  &  W.  4.37, 


Dickinson  J. 


D'ckineon  J. 
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1S59  "V^e  are  therefore  of  opinion,  that  we  may  proceed  in  the  course  fol- 

NowLAND     lowed  by  the  Court  for  so  long  a  time,  and  may  safely  hold  in  this  case 
„      ^'  that,  if  the  first  person  in  the  plaintiff's  line  was  in  exclusive  possession 

of  tlie  locusy  before  the  first  in  the  defendants'  came  on  it,  and  thence 
the  possession  passed  through  other  persons  to  the  plaintiff,  and  if  neither 
the  plaintiff  nor  any  in  his  line  acquiesced  in  the  trespasses  of  any  in 
the  defendants'  claim,  the  plaintiff  may  maintain  an  action  against  the 
defendants,  not,  indeed,  for  bringing  his  servants,  &c.,  on  the  land  before 
the  plaintiff  came  into  possession  of  it,  but  for  continuing  to  keep  them 
there  after  the  plaintiff  entered. 

We  see  nothing  in  any  of  the  cases  cited  which  can  disturb  the  law 
thus  now  and  formerly  laid  down.  In  Brown  v.  Revett,  it  was  held  that 
the  plaintiff  could  not  maintain  trespass,  simply  because  he  had  no 
exclusive  possession.  JButcIier  v.  Butclier  (14),  and  Lichfield  v.  Ready, 
were  cases  to  show  what  persons  could  maintain  trespass  by  relation, 
for  acts  done  when  they  were  physically  off  the  land.  Here  the  plaintiff 
only  seeks  to  recover  for  trespasses  done  while  he  was  actually  on  the 
land.  Doe  v,  Barnard  merely  shows  that  in  ejectment  possession  is  not 
sufl5.cient  of  itself,  as  it  is  in  trespass ;  but  is  only  primd  facie  evidence 
of  title.  Taylor  v.  Parry  was  an  action  on  the  case,  and  does  not  touch 
the  point  before  us.  The  passage  cited  from  3  Burrows  merely  states 
the  old  proposition  that  a  possessor  may  maintain  trespass  against  a 
wrong-doer. 

The  case  of  Pilgrim  v,  Southampton  and  Dorchester  Railway  Company 
seems  to  have  been  mistaken  by  the  learned  reporter  of  jt.  According 
to  the  latter  part  of  his  marginal  note,  that  case  would  seem  to  prove 
the  points  maintained  for  the  defendants.  But  on  perusal  of  the  case  it 
is  clear  that  the  Court  did  not  there  decide  that  a  plaintiff,  after  resuming 
possession,  could  not  bring  an  action  for  the  continuance  of  a  trespass 
begun  before  the  resumption ;  but  the  Court  held  that  the  trespass  in 
that  case  was  begun  and  ended  before  the  resumption,  and  so  that  there 
was  no  continuance  of  it  after  the  plaintiff  came  in  again.  That  case 
was  an  action  of  trespass  qiu  cLfr,^  in  which  the  defendant  pleaded : 
Ist,  not  guilty ;  2ndly,  that  the  close  was  not  the  plaintifiTs.  It 
appeared  in  evidence,  that  the  close  was  taken  possession  of  by  the 
defendants,  who  dug  the  foundations  of  and  began  to  build  a  railway 
station  thereon.  The  close,  at  the  time  of  the  defendants  entry  thereon, 
was  in  the  occupation  of  a  third  person,  who  paid  rent  to  the  plaintiff. 
The  plaintiff  offered  evidence  to  show,  that,  after  the  commencement  of 

(14)  7  B.  &  C.  399. 
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the  trespass,  and  before  the  action,  she  had  resumed  possession  of  the        ^^^9. 


close  for  a  time,  which  evidence  the  Judge  refused  to  admit.  On  motion    Nowland 
for  a  new  trial,  the  Court  refused  to  grant  one,  and  held  that  the  Judge  hujjphbey 

was  right,  and  that  the  cases  of  Holmes  v.  Wilson  and  Hv^son  v.    ^.  ,.        ^ 
,  Dickinson  J. 

JTic/iolson,  cited  for  the  plaintiff,  did  not  support  the  proposition  for 
which  they  contended,  namely,  that  the  plaintiff  was  entitled  to  succeed, 
in  respect  of  so  much  of  the  defendant's  trespass,  as  existed  after  the 
plaintiff  resumed  possession.  The  Court  said  as  follows : — "In  the  two 
•cases  relied  on,  a  fact  existed  which  is  wanting  in  this.  The  trespass 
complained  of,  in  each  of  those  cases,  was  an  act  done  on  the  plaintiff's 
land,  which  was  kept  and  continued  there  by  a  superincumbent  weight 
on  the  defendant's  land,  continually  pressing  the  buttresses  and  timbers 
on  the  plaintiff's  land."  In  Hudson  v.  Nicliolson,  Lord  Ahinger  says  : 
'''The  timbers  were  put  into  the  plaintiff^s  soil  by  the  defendant,  to 
support  his  house,  and  were  continued  there  by  him,  rendering  him 
Bubstantially  a  trespasser,  as  much  as  if  he  had  stuck  a  pole  in  the  land 
of  the  plaintiff.  The  act  here  complained  of  was  not  a  trespass  against 
the  plaintiff,  who  was  not  in  possession  at  the  time  it  was  done." 

For  these  reasons,  the  Chief  Jicstice  and  myself  are  of  opinion  with 
the  plaintiff.  Mr.  Justice  Milford  agrees  in  this  conclusion,  because 
the  question  has  been  settled  by  a  long  course  of  practice.  He  thinks 
nevertheless  that,  if  it  were  new,  the  point  would  require  further 
consideration. 

On  the  remaining  points,  judgment  was  delivered,  December  30th,  by — 

The  Chief  Justice.  This  was  an  action  of  trespass  to  land,  com- 
prising a  very  extensive  tract  of  country,  lying  on  both  sides,  east  and 
"west,  of  the  river  Mooki,  at  Liverpool  Plains — the  land  itself  (or  the 
whole,  except  a  very  small  portion)  being  the  property  of  the  Crown,  but 
having  been  for  many  years  occupied  for  grazing  purposes,  under  the 
name  of  Walhala,  as  a  sheep  and  cattle  run.  The  plaintiff  claims,  as 
against  these  defendants,  to  have  been  in  possession  of  the  whole  of  that 
land  at  the  time  of  the  alleged  trespasses  by  their  sheep  and  cattle,  and 
he  complains  not  only  of  such  trespasses  to  an  enormous  extent,  but 
also  of  the  defendants  having  pulled  down  and  destroyed  a  hut  and  the 
fencing  of  a  large  paddock  erected  by  the  plaintiff  on  the  land.  The 
former  acts  of  trespass  are  complained  of  as  having  extended  over  a 
long  series  of  years ;  but  it  was  proved  that  the  defendants  did  not 
become  owners  of  the  animals  trespassing  until  about  June,  1854,  the 
action  having  been  commenced  in  March,  1858.  The  defendants  pleaded, 
besides  a  denial  of  the  trespasses,  that  the  close  in  question  was  not  the 
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1859.  close  of  the  plaintiff;  and,  as  to  the  hut  and  fencing,  that  the  close  on 
NowLAND  which  they  were  erected  was  the  close  of  the  defendants,  who  accord- 
ingly prostrated  them  from  that  cause.  I  he  action  was  tried  before 
mo  in  August,  1858,  when  a  verdict  was  returned  for  the  plaintiff  as  to 
the  hut  and  fencing,  with  £150  damages,  and,  as  to  the  trespasses  by 
the  sheep  and  cattle,  with  £2,000  damages. 

The  defendants  thereafter  moved  for  a  new  trial,  on  various  grounds, 
which  are  substantially  as  follows  : — First,  that  on  the  issue  as  to  the 
plaintiff's  possession,  the  verdict  was  against  the  evidence.  Secondly 
and  thirdly,  that  the  damages  were  assessed  without  evidence,  and  were 
excessive.  Fourthly  and  fifthly,  that  certain  evidence  received  by  me 
(that  is  to  say,  of  conversations  between  Mr.  Uhr  and  two  individnalF, 
who  were  afterwards  called  to  contradict  him)  was  inadmissible.  Sixthly^ 
that  I  refused  to  receive  in  evidence  under  the  issue  as  to  possession  in 
the  plaintiff,  a  grant  said  to  have  been  made  by  the  Crown  to  one  EaleSy 
to  a  certain  small  portion  of  the  property.  Seventhly  and  eighthly,  that 
all  evidence  which  was  received  under  that  issue,  of  possession  in  former 
occupiers,  from  whom  the  plaintiff  claimed  to  have  derived  his  possession, 
ought  to  have  been  rejected.  And,  ninthly,  that  the  Jury  were  misled 
by  certain  acts  of  their  foreman ;  who  was  said  to  have  exhibited  prejudice 
against  the  defendants'  case  from  the  outset. 

The  motion  was  heard  before  us  in  .Jane  last,  when  we  disposed  of  the 
said  ninth  objection,  in  the  plaintiffs  favour.  And,  in  the  following 
term  (chiefly  in  a  view  to  other  cases  then  pending,  in  which  the  same 
question  was  expected  to  arise),  we  delivered  our  opinion,  also  in  his 
favour,  on  the  seventh  and  eight  objections.  Finally,  after  mucb  hesi- 
tation and  doubt  on  my  part,  we  announced  that  our  judgment  was  with 
him  on  all  the  other  points — but  it  has  not  been  possible  owing  to  the 
pressure  of  other  business,  and  the  continuing  daily  sittings  of  this  Court 
in  its  various  jurisdictions,  to  prepare  that  judgment  in  writing  for 
delivery  until  now. 

The  dispute  as  to  the  possession  of  Walhala,  it  may  be  taken  as  certain, 
arose  out  of  the  following  circumstances.  The  particular  details,  and 
facts  relied  on  by  each  party,  will  be  mentioned  presently.  The  station 
was  originally  occupied  by  one  Bolton,  as  a  cattle  run  (we  use  the  term 
in  its  colonial  sense,  meaning  horned  cattle  only),  in  the  year  1828.  At 
that  period,  as  is  well  known  grazing  land  in  the  remote  interior  was 
not  so  valuable  as  it  has  since  become ;  and  in  1832,  or  thereabouts, 
JRotton  abandoned  the  run  to  two  of  his  servants  named  Dunn  and 
Cronan.     The  former  went  away,  and  the  latter  occupied  (or  at  any  rate 
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resided  on)  the  station  with  one  RosSy  or  with  him  and  Parrott  jointly,         1859. 
for  some  years,  during  which  their  cattle,  or  the  cattle  of  one  or  more  of    Nowlaxd 
them,  indiscriminately,  fed  over  the  property,  although  it  seems  pretty  „     *'• 
clear  that  the  number  compared  with  that  required  fully  to  stock  the 
land,  was  small.     Sheep  were  never  kept  there. 

In  this  state  of  things,  that  is  to  say,  some  time  in  the  year  1835,  a 
Mr.  Uhr  came  on  the  property  east  of  the  river,  with  a  large  number  of 
sheep,  and  sat  himself  down  on  it  Up  to  that  time,  Cronan  and  JRoas, 
alone  or  together  with  Parrott  (or  the  latter  and  Ross,  exclusively  of 
Cronan)  had  certainly  occupied  or  used  the  land,  or  portions  of  it,  more 
or  less,  by  their  cattle.  But  it  was  contended  for  the  defendants,  that 
those  persons  (whichever  of  them  held  or  claimed  to  hold  it)  could  not 
in  any  true  or  fair  sense  be  taken  to  have  been  in  ^* possession"  of  the 
property  ;  as  the  cattle,  it  was  said  were  mere  occasional  stragglers  over 
the  run,  or  over  all  but  a  small  portion  of  it,  and  that,  at  most,  they 
possessed  only  the  tract  of  country  west  of  the  river,  where  their  hut 
and  homestead  were. 

This,  therefore,  was  the  great  point  in  contest.  Cronan,  so  the 
plaintiff  asserted,  sold  his  interest  in  the  land  (and  cattle,  if  he  had  any 
left)  to  Parrott,  in  the  same  year,  1835 — thereby  transferring  an  actual 
possession  to  the  latter,  jointly  with  Ross.  Then,  according  to  the 
plaintiff,  Parrott  transferred  such  possession  similarly  to  him,  the  plain- 
tiff,  in  1839,  wao  a  few  years  afterwards  purchased,  in  like  manner  the 
interest  of  Ross,  and  thereby  obtained  the  sole  possession.  So  that  the 
plaintiff's  case  was,  an  asserted  unbroken  continuity  of  possession 
(though  not  of  legal  title)  in  or  of  this  land,  by  cattle  never  at  any  time 
off  it,  but  always  in  greater  or  less  numbers  there  grazing,  notwith- 
standing the  continuing  intrusion  from  year  to  year  of  the  defendants 
and  their  precursors.  On  their  part  the  defendants  relied  on  the  pos- 
session of  Uhr,  who  they  insisted,  entered  on  a  property  then  derelict 
or  abandoned,  but  in  which  nevertheless,  he  immediately  afterwards 
obtained  by  purchase  from  Cronan  all  the  latter's  interest,  and  con- 
tinuity of  possession,  if  any  such  then  remained  in  any  of  his  party. 
Cronan  was  at  the  time  (they  alleged)  the  sole  remaining  resident  on 
the  west  side  of  the  river,  and  no  one  of  that  set  was  on  the  eastern  side, 
either  personally  or  by  cattle.  Mr.  Uhr  transferred  his  possession,  if 
such  it  was,  with  the  sheep  or  some  of  them,  to  Mr.  Bales,  in  the  year 
1843,  and  the  latter,  in  like  manner,  his  possession  and  flocks  to  the 
defendants,  as  already  mentioned  in  1854. 

Thus  each  party  maintained,  that  at  the  lastmentioned  period  he  was 
the  actual  exclusive  possessor  of  the  entire  run.     For  the  defendants, 
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„     ^''  selves,  to  the  extent  of  many  thousands,  ever  since  1835.     On  theoiiher 

Humphrey.  '  . 

hand,  there  was  evidence  that  cattle  of  Cronan,  Ro8s^  Parrott,  or  the 
plaintiff  similarly  claiming  by  a  continuous  chain  of  possession,  to  a 
greater  or  less  extent,  had  always  been  upon  the  property  or  portions  of 
it  ever  since  the  year  1832.  But  the  plaintiff's  case  was  embarrassed 
by  questions  of  abandonment,  or  cessation  of  enjoyment  as  occupier,  for 
the  reasons  already  suggested,  and  also  because  of  his  own  alleged 
absence  from  the  land,  and  his  eventual  insolvency  in  the  year  1850. 
And  it  was  urged,  that  if  the  continuance  of  a  few  wandering  cattle  on 
land,  extending  over  many  miles  of  open  country,  could  constitute  pos- 
session in  their  owner,  there  was  probably  not  one  settler's  run  in  the 
Colony,  of  which  such  a  possession  could  not  be  asserted,  by  any  one  of 
his  neighbours. 

Such  being  an  outline  of  the  circumstances,  the  following  was  in  sub- 
stance the  evidence,  as  to  continuous  possession  in  the  parties  and  their 
predecessors,  respectively.  We  omit,  howoVer,  the  description  of  par- 
ticular localities,  on  which  so  much  time  was  exhausted  at  the  trial, 
because,  except  as  to  the  distinction  between  the  eastern  and  western 
«ides  of  the  river,  nothing  turns  now  on  any  such  description.  According 
to  the  plaintiff's  own  testimony,  he,  in  1830,  saw  Ross  on  the  station 
{though  whether  it  was  George  or  Willianif  there  being  two  brothers  of 
the  name,  I  cannot  collect  from  the  Aote),  keeping  there  bis  own  and 
Parrott^s  cattle.  It  appears  from  other  witnesses,  as  well  as  the  phiintiff, 
that  the  latter  then  lived  in  the  neighbourhood,  in  charge  of  another 
station ;  and  that  he  so  continued  to  reside,  or  occasionally  at  a  township 
many  miles  distant,  up  to  the  commencement  of  the  action.  He  was 
often,  however,  on  the  run  ;  and  in  1834  he  says  he  saw  Cronan  in  the 
presence  of  Ross,  give  up  his  cattle  to  Parrott,  But  Cronan  remained 
on  the  run,  minding  the  cattle  (both  of  Boss,  or  the  two  Rosses,  and  of 
Parrott,  apparently),  until  1836 ;  and  from  1834  up  to  1839,  those  cattle 
and  their  increase  (with  some,  it  would  seem,  of  the  plaintiff's  own), 
continued  grazing  on  the  property.  In  1839,  the  plaintiff  swore  that  he 
purchased  and  took  possession  of  Parrott' s  cattle;  and  in  1840  he  bought 
also,  and  received  possession  of,  those  belonging  to  the  Ross  family.  From 
the  first  of  those  dates  hitherto,  his  cattle  and  servants  have  been 
continually  on  the  land. 

On  his  purchase  from  Parrott,  the  plaintiff  and  George  Ross,  as  joint 
occupiers,  gave  Uhr  notice,  in  writing  (which  the  latter  admitted  that 
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he  received),  to  i*emove  from  the  property ;  and,  in  or  about  the  year        1859. 
1842,  the  plaintiff  brought  an  action  of  trespass  against  him.     For  some     Nowland 
reason,  however,  that  action  was  discontinued,  and  the  plaintiff  paid  the  ^r     ^' 
costs  of  it.     He  said,  on  cross-examination,  that  his  object  was  to  apply 
for  redress  to  the  Land  Commissioners,  and  that  he  was  too  poor  to 
maintain  a  law  suit.     Mr.  Uhr  had  not,  at  first,  placed  sheep  on  the 
west  side  of  the  river.     In  1852,  the  plaintiff  sued  Males  for  the  latter's 
intrusion,  and  for  pulling  down  a  hut  there;   and,  as  to  the  latter, 
obtained  a  verdict.    He  offered  Ealcs^  about  that  time,  to  sell  the  eastern 
side  to  him.     The  entire  run  will  carry  about  4,000  cattle,  or  20,000 
sheep.     Horned  cattle,  it  is  well  known,  will  not  graze  on  spots  where 
sheep  are  depastured. 

Dunn  said,  that  in  1833  and  1834  Cronan^  Parrotf,  and  Boss  were 
unitedly  occupying  the  run  with  their  cattle ;  the  latter,  it  appears, 
being  separately  owned  and  branded;  that  Cronan  lived  up  to  1835  in 
one  hut,  and  Boss  and  his  brother  in  another,  both  of  these  being  on 
the  west  side  of  the  river,  and  that  Cromin  continued  to  live  there,  up 
to  1836 ;  that  the  jylaintiffhsA  cattle  on  the  run  up  to  that  year  (so  the 
witness  said),  purchased  from  Ross  and  Parrott;  that  Pai^otl  only  came 
to  the  run  occasionally,  as  also  did  the  plaintiff;  that  the  latter  purchased 
CronavkS  cattle  about  the  same  period,  and  that  they  continued  on  the 
run  notwithstanding  the  intrusion  of  the  sheep.  The  two  Rosses  gave 
similar  testimony  ;  but  the  dates,  as  stated  by  several  of  the  witnesses 
on  either  side,  vary  most  perplexttigly.  George  Ross  said  that  he  placed 
cattle  on  the  run,  and  found  there  about  700  head  belonging  to  the 
plaintiff,  whose  men  were  also  there,  in  1833;  that  Uhr^s  sheep  were 
then  all  on  the  east  side ;  and  that,  in  1840,  the  Ross  cattle  were  trans- 
ferred to  the  plaintiff  who  had  previously  bought  Parrott's,  William 
Ross  said  that  Parrott  purchased  CroiiarHs  cattle,  and  interest  in  the 
station,  in  or  about  the  year  1835  ;  but  that,  until  then,  Ross^  Cronan^ 
and  Parrott  jointly  occupied  the  run ;  that  Uhr  had,  at  that  time,  come 
up  to  the  station ;  and  that  the  cattle  were  then,  by  the  influx  of  the 
sheep,  kept  out  of  the  east  side. 

Roberts  said  that  he  saw  Cronan  at  Singleton  sell  his  cattle  to  Parrott ; 
and  that,  at  that  time,  TJhr  had  certainly  not  come  up  to  Walhala — that 
the  plaintiff  acquired  by  purchase  all  ParrotCs  cattle  ;  that  there  were 
cattle  on  the  run  besides  CronarCs^  Rosses,  and  Parrott^ s  ;  and  that  the 
sheep  dispersed  and  drove  many  away.  Parrott^  junior,  confirmed  the 
fact  of  the  last-mentioned  purchase,  and  said  that  in  1835  Ross  and 
Cronan  were  jointly  in  possession.    ParrotHs  widow  gave  similar  evidence. 
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1859.        and   fixed   the  date   of  the    sale  in   1839.      Singltion  said  that  he 

NowtAXD     delivered  PaiTott'a  cattle  to  the  plaintiff  in  that  year  on  the  run ;  and 

—     ^'  that  he  then  saw,  on  different  parts  of  it,  both  sheep  and  cattle  grazing. 

Ricliardaon  declared  that  ParroU  and  Hoss  had  cattle  on  the  run  in 

1836  ;  but  that  he  (the  witness)  was  then  the  phiintiff's  servant^  and  as 

such  lived  with  Cronan  in  the  latter's  hut  in  that  year. 

Against  that  testimony,  Mr.  Uhr,  for  the  defendants,  gave  evidence 
that  he  first  knew  the  place  in  1834,  and  that  no  one  then,  or  in  1835, 
was  there  but  Cro}ian,  who  lived  on  the  western  side.  He  stated  that 
he  occupied  the  run,  for  several  years,  on  both  sides  of  the  river,  with 
many  thousand  sheep  and  about  1,000  cattle  ;  that  he  sank  wells  on  the 
west,  and  built  huts  on  the  east  side — that  he  allowed  Cronan  to  remain 
there,  after  having  bought  from  the  latter  all  his  interest  in  and  obtained 
thereby  possession  of  the  land ;  and  that  until  September,  1839,  he  was 
never  complained  of,  or  threatened  with  proceedings  by  any  one ;  hut 
he  admitted  that  he  had  taken  possession  (at  all  events  of  the  eastern 
side)  previously  to  that  purchase,  and,  moreover,  knew  that  Cronan  and 
some  others  had  cattle  on  the  west,  but  he  entered  on  the  land  "against" 
them.  He  saw  also  in  1835  that  there  were  some  cattle  on  the  east 
of  the  river ;  but  that,  as  the  land  there  appeared  to  him  to  be  open  to 
occupation,  he  did  not  count  them,  nor  observe  if  they  were  stragglers. 
Mr.  Uhr  was  supported  in  several  points  of  his  testimony  by  Taybr, 
Co7iroi/,  Blue/ord,  Cli/l,  and  Maaon^  the  first  of  these  declaring  that 
although  Cronan  and  Eosa  were  on  the  western  side  in  1835,  the  witness 
never  saw  anybody  with  the  cattle  on  the  run,  and  that  he  saw  none  on 
the  east  side.  The  others  saw  stragglers  only,  or  cattle  belonging  to 
various  owners ;  at  times,  however,  from  700  to  1,000  in  number.  The 
only  opposition  up  to  the  year  1840  was  from  Jfosa,  when  Maaon  took 
possession  of  Cronan*a  hut.  Mr.  Ealea  stated  that  after  he  bought  from 
Uhr  he  stocked  the  place  fully,  and  was  undisturbed  for  many  years. 
J'Jalea  acknowledged,  however,  that  while  he  was  there,  he  and  the 
plaintiff  had  disputes  about  the  place,  and  impounded  each  other's 
animals. 

Humphrey  stated,  that  he  went  to  the  station  in  1844  as  ^atoV 
superintendent,  and  remained  till  1854  and  afterwards;  and  Jiowland 
never  came  on  the  run  till  1856,  when  he  put  up  a  hut  and  paddock, 
which  Baaaett  and  Humphrey  pulled  down.  Humphrey  admitted,  how- 
ever, that  the  plaintiff  had  a  few  stragglers  on  the  east.  During  all 
those  years,  the  run  was  fully  stocked  with  sheep  on  both  sides  of  it 

With  the  testimony  of  those  and  other  persons,  there  was  much 
evidence  therefore  for  the  defendants,  that  Uhr  went  up  in  1834  and 
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1835^  and  then  that  no  one  occupied  except  Cronariy  who  lived  in  a  hut  859. 

on  the  west  side  : — that  Cronan  left  the  run  in  the  latter  year,  and  that  Nowlaxd 

Uhr  occupied  all  the  place  thenceforth  for  many  years,  and  then  sold  it  ^^     ^'* 

'^  '^  ./  J       -J  Humphrey. 


and  the  stock  to  EaleSy  and  that  the  latter,  and  the  defendants,  had  been 
occupying  the  whole  as  sole  owners  from  1843  till  the  commencement  of 
this  suit.  There  was  also  evidence  to  show  that  the  plaintiff  for  many 
years  prior  to  1854  had  not  been  on  the  land,  in  such  a  manner  as 
indicated  him  to  be  the  possessor,  or  even  a  claimant  for  the  occupation 
of  the  run.  The  evidence  on  the  defendants'  behalf  was  very  strong, 
that  the  plaintiff  and  his  predecessors  exercised  comparatively  but  little» 
if  any,  ownership  over  the  east  side  of  the  river.  On  the  other  hand, 
we  have  Mr.  Uhr's  admission,  that  he  had  seen  cattle  on  the  east  side, 
but  did  not  count  them,  nor  observe  if  they  were  stragglers ;  and 
Mr.  EeUea'  that  he  had  disputes  with  the  plaintiff,  at  all  events  as  long 
ago  as  1852,  and  that  they  severally  impounded  the  sheep  or  cattle  of 
the  other.  There  was  a  piece  of  evidence  on  the  defendants'  part  to  this 
effect)  that  the  plaintiff  was  declared  insolvent  in  the  year  1850,  and 
that  although  he  then  made  the  usual  affidavit  that  his  schedule  contained 
a  true  list  of  all  his  effects,  nevertheless  the  place  in  question  was  not 
there  inserted  as  an  asset.  There  was  moreover  some  evidence,  though 
not  of  a  very  distinct  character,  that  the  plaintiff's  cattle  had  previously 
been  mortgaged ;  and  that  under  the  insolvency  the  whole,  with  the 
equity  of  redemption  in  them,  were  sold.  On  the  first-mentioned  of 
these  facts  we  shall  offer  some  remarks  presently. 

We  will  now  dispose  of  the  question,  as  to  continuity  of  possession  in 
tlie  ]>arties,  through  their  precursors  severally.  There  was  clear  evidence 
on  the  defendant's  behalf  that  they  claim  under  Eales,  who  derived 
possession  from  Uhr,  who  obtained  fiX)ni  Cronan  wliatever  possession  the 
latter  had  to  give,  either  in  or  immediately  after  1835.  This  purchase 
from  Cronan  was  sworn  to  by  Uhr  and  Mason,  who  paid  Cronan  £3 
for  the  place  on  Uhr^s  account,  with  provisions  until  he  went  away. 
Mr.  Cli/t  swore,  that  in  1836  Cronan  offered  him  the  run  for  £3.  There 
is  considerable  difficulty  in  ascertaining  whether  Cronan^s  transfer  to 
Parrott  was  before  or  after  that  to  Uhr,  William  Ross,  as  we  have 
seen,  said  that  the  former  was  in  1835 ;  but  that  it  was  after  Uhr*8 
coming  to  the  station  :  whereas  Bobei'ts  was  distinct  and  clear,  that  at 
the  time  of  Farvoit^s  purchase  Uhr  bad  not  come  up.  Mr.  Uhr  said  that 
he  made  his  purchase  at  the  end  of  1835,  or  beginning  of  1836,  while 
Mason  said  that  he  took  sheep  ap  to  Walhala  in  October,  1835,  and 
Cronan  did  notr  go  away  till  several  months  afterwards,  during  which 
time  the  sale  was  made.     Then  there  is  Cliffs  evidence  that  Cronan 
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1859.        offered  the  place  to  him  in  the  latter  year.  Now,  assuming  that  Oronan 


NowLANB     '^^^  actually  in  possession,  and  enabled  physically  to  transfer  that  pes- 
^      ^*  session  to  another,  it  is  important  to  determine,  and  the  more  so  as  both 
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parties  rely  on  his  sale  as  a  link  in  the  chain,  whether  Cronan  sold  first 
to  Parrott  or  to  Uhr,  But,  as  Mr.  Uhr  was  in  some  degi'ee  contradicted 
on  one  statement  made  by  him,  and  similar  discredit  was  thrown  upon  the 
evidence  of  Mason,  the  jury  may  have  rejected  altogether  the  evidence 
of  both,  as  to  CronanJs  sale  to  Uhr^  and  if  so,  we  are  not  entitled  to  say 
that  such  rejection  was  wrong.  Or  the  jury  may  have  considered,  that 
they  could  act  more  safely  on  the  clear  and  positive  testimony  of  Roberts^ 
that  he  witnessed  the  sale  from  Cronan  to  Parrott  in  1835,  and  that  Uhr 
was  not  on  the  land  before  that  sale ;  particularly  as  Uhr  and  Mason  are 
indistinct  on  the  point  whether  the  sale  to  Uhr  was  in  1835  or  1836. 
The  jury  may  have  thought,  consistently  with  the  evidence,  that  Cronan 
sold  to  Parrott,  and  also  to  Uhr,  and  attempted  to  effect  a  third  sale  to 
Cli/t ;  but  that  Parrott  was  the  first  purchaser.  If  such  was  the  opinion 
of  the  jury,  it  is  impossible  for  us  on  this  evidence  to  hold  that  they 
were  wrong.  We  see,  moreover,  that  when  the  shepherds  went  to  take 
possession  of  Cronan^s  hut,  Jioss  opposed  and  for  a  time  prevented  th^ 
entrance.  It  is  possible,  therefore,  that  Cronan  (independently  of  any 
actual  or  supposed  sale  previously  to  Parrott)  may  not  have  been  at  tliat 
time  the  exclusive  possessor.  There  may  have  been  an  interest,  and  a 
possession  jointly  with  the  Rosses  or  one  of  them  ;  and,  if  so,  a  transfer 
by  Cronan  alone  could  not  operate. 

But  we  will  assume,  that  in  point  of  fact  there  was  clear  evidence  on 
both  sides,  of  a  continuous  possession,  on  the  one  side  in  the  plaintiff, 
through  Cronan,  Ross,  and  Parrott,  and  on  the  other  side,  in  the 
defendants,  through  Cronan,  Uhr,  and  Bales,  There  is  undoubtedly 
such  evidence.  But,  as  it  was  conflicting,  and  as  the  Jury  may  on  this 
question  have  decided  against  CronarCs  transfer  to  Ulir,  on  one  or  more 
of  the  grounds  already  suggested,  and  as  there  was  certainly  evidence 
for  the  plaintiff  that  his  cattle,  and  Rosses,  and  Parrotis,  before  fed  on 
the  west,  and  also  (although  less  distinctly)  on  the  east  of  the  river, 
where  Mr.  Uhr  himself  admitted  that  he  had  seen  cattle  in  1835,  we 
are  of  opinion  that  we  can  grant  no  new  trial,  on  the  ground  that  the 
verdict  on  this  point  was  against  the  weight  of  evidence. 

We  proceed  next,  in  connexion  with  tho  same  point,  to  the  objection 
that  the  plaintiff  could  not  in  1850  have  had  (and  so  that  he  must  at  or 
before  that  time  have  lost)  his  alleged  possession  of  Walhala,  because 
he  did  not  make  insertion  or  mention  of  it  in  his  schedule.     As  the 
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plaintiff  stated,  that  stations  were  considered  at  that  period  to  be  worth        1S59. 

very  little,  and  there  was  evidence  that  Cronan'a  interest  in  Walhala     Nowlaxu 

was  really  sold  to  Uhr  for  £3,  and  offered  to  Clift  for  the  same  amount 

and  it  did  not  appear  that  the  plaintiff  had  any  license  for  the  place, 

the  jury  may  have  concluded  that  the  plaintiff  thought  there  was  no 

such  interest  in  the  run,  as  could  be  beneficial  to  his  creditors ;  and,  on 

this  ground,  they  may  have  accounted  for  the  omission. 

With  regard  to  an  abandonment  of  the  station,  or  at  least  a  portion 
of  it,  either  by  the  plaintiff,  or  some  of  those  who  were  there  before  he^ 
was,  the  question  is  involved  in  the  continuity  of  possession,  on  which, 
as  we  have  remarked,  there  is  abundant  evidence.  A  few  specific 
instances,  however,  may  not  be  inappropriately  mentioned  in  this  place. 
i?Mnn'swore,  that  he  saw  cattle  of  the  plaintiff  on  the  run,  when  Uhr^» 
sheep  were  tliere.  William  Ross  declared,  that  Parrotfs  cattle  were 
kept  out  on  the  east  side,  in  parts,  by  Ukr^s  sheep.  Singleton  said, 
that  from  1837  to  1839  he  collected  cattle,  on  both  sides  of  the  river, 
and  delivered  them  to  the  plaintiff  by  Parrott's  order.  George  Ross  also 
said,  that  in  1838  or  1839  his  family's  cattle  were  feeding  on  both  sides. 
of  the  river.  Richardson  swore  that  Parrott  and  Rosses  cattle  fed  at 
Walhala  in  1836  or  1837,  east  of  the  river,  and  that  they  also  fed  there 
in  1839,  and  from  thence  till  1841.  The  plaintiff's  son  stated,  that  for 
the  last  six  years  the  plaintiff  had  from  500  to  1,000  cattle  on  the  run, 
both  west  and  east.  The  plaintiff's  own  evidence  was  distinct,  that 
cattle  grazed  on  both  sides  of  the  river  in  1834,  and  for  six  years  after- 
wards, when  he  got  possession  of  the  run ;  that  he  maintained  that 
possession  until  1854,  by  different  servants  to  the  number  of  twenty  ; 
and  that  he  always  insisted  that  the  run  was  his,  and  told  the  defendants 
he  would  put  them  off  it  For  those  instances,  and  others,  we  are 
satisfied  that  the  jury  had  abundant  materials,  if  adopted  by  them,  to 
enable  them  to  find  as  a  fact  that  neither  the  ^plaintiff  nor  any  of  his 
predecessors  ever  abandoned  the  station. 

From  this  conclusion  I  do  not  dissent.  I  nevertheless  feel  mvself 
bound  to  express  the  opinion  that  the  verdict  of  the  jury  (unless  indeed 
as  to  the  western  portion  of  the  run)  was  a  mistaken  one.  The  evidence 
appears  to  me  largely  to  preponderate,  and  especially  when  we  consider 
the  probabilities,  in  favour  of  the  conclusion  arrived  at  by  Mr.  Uhr, 
when  he  took  po.ssession,  that  the  eastern  side  of  the  river  was  unoccu- 
pied. Here  was  an  enormous  extent  of  country,  capable  of  feeding 
4,000  cattle  or  more.  Two  men  of  obviously  very  small  means,  uniting 
afterwards  with  a  third  similarly  situated  (for  so  1  collect  from  the 
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1S59.        facts),  lived  in  two  huts  on  the  western  side  of  it.     We  do  not  find  that 
NowLAXD    *^®y  ^^^  servants.     They  could  not,  therefore,  have  looked  after  cattle 
V'  far  from  their  own  homestead ;  and  they  had,  in  1835,  about  700,  or  at 

the  most  1,000  head  among  them.  It  is  highly  improbable  that  men  90 
circumstanced  could  possibly  have  retained  possession,  even  had  they 
desired  to  do  so  of  the  more  distant  and  unmanageable  tract  on  the 
opposite  side  of  the  stream.  There  may  have  been,  as  there  always  are 
with  every  large  herd,  stragglers  from  the  station ;  but  that  cattle  of 
Parrotty  the  Rosses^  or  Cronan^  occupied  that  side,  or  were  intentionally 
depastured  there,  either  in  1835  or  1836,  seems  to  me  to  be  scarcely 
credible.  I  cannot  say,  however,  that — if  any  part  whatever  of  the 
Walhala  run,  trespassed  on  by  the  defendants,  was  in  the  plaintiflTs 
possession  at  the  time  of  such  trespass — the  verdict  on  the  whole  was 
wrong.  It  is  probable,  that  I  might  not  have  returned  a  verdict  for 
the  plaintiff,  even  as  to  the  western  side;  but  the  evidence  affecting 
that  portion  differed,  very  widely,  from  that  which  respects  the  other 
portions. 

We  come  now  to  the  objection,  that  the  damages  were  excessive.  The 
first  count  of  the  declaration  charged  the  defendants  with  having  com- 
mitted trespasses  from  the  1st  January,  1852.  The  defendants  were 
proved  to  be  liable,  however,  only  since  the  month  of  June,  1854:.  For 
those  trespasses  the  jury  awarded  £2,000  damages.  The  second  count 
complained  that  the  defendants  pulled  down  a  paddock  stockyard,  and 
hut,  and  scattered  the  plaintiff's  cattle  by  turning  in  sheep  there; 
whereby  some  of  the  cattle  were  lost,  and  the  rest  were  injured.  For 
these  latter  trespasses,  the  jury  gave  £150  damages.  As  to  the  damages 
first  mentioned,  Mxcliael  Nowland  proved  that  the  defendants  during 
the  period  specified  had  always  3,000  sheep  on  the  east  side  of  the  river, 
and  above  1,000  on  the  west,  besides  800  or  900  cattle.  WiUiam 
Nowland  swore,  that  during  the  same  period  the  defendants  had  there 
from  500  to  1,000  cattle,  and  about  5,000  or  6,000  sheep.  With  respect 
to  the  smaller  damages,  the  injury  proved  to  have  been  done  was  un- 
questionably great ;  and  in  fact  little  if  any  complaint  was  made,  as  to 
the  verdict  on  that  score.  But  the  damages  under  the  first  county  it 
was  urged,  were  utterly  unprecedented  and  unjustifiable ;  and  must  have 
included  the  period,  evidently,  of  EaUds  occupation— long  prior  to  that 
of  the  defendants. 

It  is  doubtless  extremely  difficult,  in  this  case  as  in  many  others,  to 
perceive  that  the  sums  awarded  for  the  trespasses,  if  reduced  to  arith- 
metical calculation,   are  duly  proportioned  to  the  injuries  inflicted. 
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famish  the  jury  with  any  guide,  as  to  the  pecuniary  loss  likely  to  have  Kowland 
been  sustained,  or  even  as  to  the  annual  money  value  of  the  station. 
It  must  be  obvious,  however,  that  the  plaintiff  was  seriously  damnified 
by  the  knocking  down  of  the  hut,  and  destruction  of  his  fencing ;  and 
still  more,  by  the  continuous  intrusion  of  the  defendants'  sheep  and 
cattle.  The  actual  damage  done  to  the  owner,  in  such  cases,  is  not  to 
be  estimated,  as  we  conceive,  by  the  mere  value  of  these  erections,  and 
of  the  grass  that  was  eaten,  or  destroyed,  by  the  intruding  animals ;  nor 
even  altogether,  we  think,  by  the  losses  arising  from  the  non-increase  or 
the  deterioration  of  his  flock  or  herd.  The  plaintiff  here  sustained  con- 
siderable annoyance,  and  was  put  to  much  trouble  by  the  defendants' 
acts ;  and  they  moreover  inflicted  on  him  the  more  serious  injury,  of 
thereby  furnishing  evidence  against  the  plaintiff  in  their  own  favour. 
For  every  act  of  entrance,  and  especially  of  continued  depasturing  by 
the  defendsints'  sheep  and  cattle,  as  also  of  their  pulling  down  huts,  and 
the  like,  is  itself  evidentiary  of  ownership  and  possession  in  those  indi- 
viduals The  amount  of  money,  which  may  be  adequate  for  the  com- 
pensation of  such  injuries,  is  not  susceptible  of  minute  pecuniary  com- 
putation. By  the  verdict,  the  defendants  are  shewn  to  have  been 
wrongdoers ;  and  when  a  wrong  has  been  committed,  the  wrongdoer 
must  suffer  from  the  impossibility,  which  will  often  occur,  of  accurately 
estimating  the  amount  of  damages.  In  actions  of  tort^  moreover,  the 
Court  will  not  interfere  with  the  damages,  unless  they  are  grossly  dis- 
proportionate to  the  injury.     Williams  v.  Currle  (15.) 

Now,  the  damages  founded  on  the  first  count,  we  find,  will  give  the 
plaintiff  rather  more  than  £500  a  year,  for  the  time  indicated.  Can  we 
see  that  such  an  amount  is  grossly  disproportionate  to  the  injury  here 
inflicted  on  the  plaintiff  1  If  we  consider  the  number  of  sheep  and  cattle, 
actually  depastured  yearly  on  the  ground  by  the  defendants,  or  the 
number  which  the  plaintiff  might  have  fed  on  it,  as  sworn  to  on  the 
trial,  a  very  small  annual  sum  for  each  animal  would  alone  make  the 
Aggregate  amount.  But  to  this  we  may  add  something,  for  the  annoy- 
ance and  trouble  sustained  by  the  plaintiff,  and  also  the  injury  done  by 
the  furnishing  of  evidence,  in  and  by  the  mere  act  of  occupying  the 
land.  On  the  whole,  therefore,  we  are  of  opinion  that  the  amount 
awarded  for  damages  on  the  first  count,  will  not  justify  the  grant  of  a 
new  trial.  As  to  the  sum  given  for  the  damage  alleged  in  the  second 
count,  the  same  or  similar  observations  arise.     On  neither  do  we  think 

(15)  1  C.B.  841. 
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1859.        tliat,  under  the  circumstances  stated,  we  ought  to  disturb  the  verdict. 
NowiAKD    1^  ^  possible  that  we  might  ourselves  have  given  less  damages  ;  but  we 
^-  cannot  see  that  the  jury  were  influenced  hy  any  improper  motive,  or 

that  they  proceeded  on  any  erroneous  principle  [Creed  v.  Fisher  (16).] 


Stephen  C.  J. 


On  the  assumption  that  the  verdict  is  unimpeachable,  as  to  the  con- 
tinuous possession  in  the  plaintiff  of  the  entire  run,  I  concur  in  the 
conclusion  just  announced,  although  it  would  have  been  more  satisfac- 
tory to  me,  had  a  new  inquiry  as  to  the  damages  been  awarded.  I 
concur  unreservedly  in  the  principles  here  enunciated  ;  and  the  case  of 
Brady  v.  Rodd^  in  this  Court  in  December,  1854,  which  was  relied  on 
for  the  defendants,  is  distinguishable.  That  was  an  action  for  breach 
of  contract,  hj  the  non-delivery  of  cattle;  and  their  mere  pecuniary 
VfiJue  was,  consequently,  in  the  absence  of  any  special  extra  claim  for 
losses,  the  sole  test  of  damages.  But  I  have  already  expressed  the 
opinion  that  as  to  all  the  Eastern  portion  of  the  property — no  continu«- 
ous  possession  in  the  plaintiff  was  established.  It  is  quite  possible  that 
the  jury  may  have  thought  so  too  ;  although  they  have  omitted  to  dis- 
tinguish by  their  verdict  between  the  two  portions.  The  legitimate  and 
probable  conclusion  is,  however,  the  other  way  ;  and  if  the  jury  have, 
in  fact,  assessed  damages  for  the  entire  station,  it  follows  that  according 
to  my  view  of  the  matter  the  damages  are  assessed  wrongly.  On  the 
other,  hand,  if  the  damages  have  been  assessed  in  respect  of  the  western 
portion  only,  then  they  are  clearly  in  my  opinion,  out  of  all  proportion 
to  the  inquiry. 

On  the  objection  taken  ninthly  to  the  verdict,  we  need  only  repeat 
here  what  we  announced  on  the  argument.  We  see  nothing  in  the 
affidavit  filed,  or  in  the  notes  of  the  Judge,  to  induce  us  to  believe  that 
the  juror  alluded  to  was  actuated  by  prejudice,  or  was  likely  to  have 
misled  or  prejudiced  his  brethren. 

The  seventh  and  eighth  grounds  of  motion,  as  has  been  already 
noticed,  were  disposed  of  by  a  written  judgment  in  August  last.  The 
only  remaining  objections,  therefore,  are  the  fourth,  fifth,  and  sixth,  to 
which  we  now  proceed. 

As  to  the  fourth  objection,  it  appears  by  tlie  Judge's  notes,  that  Mr. 
Uhr  while  under  cross-examination  was  asked  this  question  : — "  Did  not 
JRobe^^tson,  in  1835,  observe  to  you  that  other  persons  were  in  possession, 
and  it  was  a  pity  their  cattle  should  be  disturbed  ;  and  you  replied  that 
you  did  not  care,  you  should  take  possession  notwithstanding."     After 

(16)  0  Exch.  47-2. 
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objection  to  it  for  the  defendants,  the  witness  was  compelled  to  answer        1S50. 

the  question,  and  said  in  effect,  that  no  such  convei'sation  took  place.     Nowland 

The  question  is  still  objected  to.     It  is  insisted,  that  it  was  an  imroa-  „     ^*' 
,  ^  **    ^  ^  '  Humphrey. 

terial  one.     We  are  of  opinion,  that  the  question  was  not  immaterial    „ 

*  ^  »  Str2>hen  C.J. 

and  that  Mr.   Uhr  was  properly  obliged  to  answer  it.     For,  as  the 

* 

witness  was  identified  in  interest  with  tlie  defendants,  who  claimed  the 
run  through  him,  any  admission  which  he  could  be  shown  to  have  made, 
as  to  his  not  being  in  exclusive  possession,  at  a  time  when  he  was  keep- 
ing sheep  on  the  run,  was  admissible  against  the  defendants.  Any 
question,  therefore,  which  tended  to  elicit  such  an  admission,  was  pro- 
perly receivable.  If  Mr.  Uhr  had  answered  the  question  in  the  affirma- 
tive, he  would  have  distinctly  admitted  that  other  people  were  already 
on  the  place,  and  therefore  probably  in  possession.  Independently  of  that 
ground,  however,  we  think  that  the  question  was  admissible,  inasmuch 
as  the  answer,  if  in  the  affirmative,  would  have  tended  to  contradict  or 
qualify  his  previous  testimony,  that  a  portion  at  least  of  the  run  was 
open  to  selection. 

As  to  the  fifth  objection.  It  appears  by  the  notes,  that  Mr.  Uhr 
having  answered  the  question  in  the  negative,  the  Judge  allowed  Mr. 
RoherUon  and  another  witness  to  give  some  evidence,  for  the  purpose 
of  contradicting  him.  Mr.  Robertson  stated  that  in  1835  he  met  Uhr 
at  Walhala,  and,  upon  being  asked  by  him  if  it  was  not  a  good  place, 
that  he  answered  ^'  Yes ; — but  I  should  not  like  to  put  my  sheep  on  it, 
and  drive  away  the  cattle  of  those  who  have  sat  down  here."  To  which 
Mr.  Uhr  replied,  ''  they  are  a  set  of  cattle-stealing  rascals,  and  I  should 
have  no  compunction."  Mr.  Robertson  rejoined,  ^'  I  believe  that  they 
are ;  nevertheless  I  should  not  trouble  myself  about  that — I  shall  go 
farther,  and  look  out  for  myself.  They  are  here."  Mr.  Robertson  stated, 
that  he  had  then  mentioned  the  names  of  Cronan,  Ross^  and  Parrott,  as 
the  parties.  It  was  objected,  that  this  conversation  was  going  beyond 
the  point  of  contradiction.  Doubtless  the  question  would  have  been 
more  formally  put  to  Mr.  Robertson,  whether  such  specific  words  had 
passed  between  him  and  UJir  as  the  latter  had  denied ;  but  we  never- 
theless are  of  opinion,  that  what  Robertson  stated  was  substantially  in 
contradiction  of  Mr.  Ulir.  For  the  efiect  of  what  the  latter  said  was, 
that  he  did  not  make  any  admission  that  any  people  were  in  possession 
but  himself,  and  the  substance  of  what  Robertson  stated  was,  that  Uhr 
acknowledged  that  Ross,  Cronan,  and  Parrott  were  at  the  place. 

It  appeazB  from  the  notes,  that  while  Mr.  Uhr  was  under  cross- 
ezamination,  Watson  was  brought  into  Court ;  when  Mr.  Uhr  said  "  I 
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1859.  remember  nothing  of  a  conversation  with  him,  or  any  one,  as  to  CronarCa 
NowLAND  being  in  possession  of  the  hut,  or  that  I  should  put  mj  sheep  on  the 
^'  .  ground,  and  the  cattle  would  soon  go."  In  contradiction  of  this,  the 
plaintiff's  counsel  called  Watson^  who  stated  tliat  in  1835  he  was  with 
Uhr  at  Walhala.  Seeing  a  hut  on  the  opposite  side  of  the  Mooki,  Mr. 
Uhr  said  to  him,  "  Whose  is  it  1 "  To  which  Waiaon  answered,  "  It 
belongs  to  Ross^  Cronan^  and  ParroU^  On  a  subsequent  occasion,  TJhr 
said  to  the  witnesses,  ^<It  is  a  very  good  run";  and,  on  WaUon  saying 
that  it  was  a  cattle  run,  Vhr  replied,  '<I  do  not  care  for  that — my  sheep 
will  soon  scatter  the  cattle."  ITateon^  on  cross-examination,  said  that  this 
conversation  took  place  before  Uhr  took  possession.  We  are  of  opinion 
that  this  evidence  was,  substantially,  in  contradiction  of  the  evidence 
which  Mr.  Uhr  had  before  given. 

It  was  urged  in  the  notice  of  motion,  that  the  evidence  of  Watson  and 
Hohertson  was  avowedly  tendered  on  the  plaintiff's  part,  to  show  that  Uhr 
entered  on  the  locus  with  notice,  and  in  violation  of  supposed  previous 
possessory  rights  in  other  persons.  But  we  think  that  the  evidence  of 
those  witnesses,  being  substantially  in  contradiction  of  evidence  given  by 
Mr.  Uhr,  was  properly  admitted,  if  the  evidence  given  by  the  latter  was 
material.  Now,  if  Uhr  said  what  the  witnesses  swore  that  he  did,  it 
was  very  material  on  the  issue  as  to  possession,  and  was  properly 
receivable,  even  if  it  could  be  held  that,  being  made  before  he  himself 
got  possession  of  the  run,  that  gentleman  was  not  identified  in  interest 
therein  with  the  defendant  For,  whether  Uhr  took  an  unoccupied 
station,  or  was  then  a  trespasser  on  some  other  person,  has  an  important 
bearing  on  the  case ;  and  the  evidence  shows  that  Uhr  determined  to 
enter  upon  the  land  (or  at  least  one  portion  of  it),  although  Cronan, 
Eo88,  and  Parrott  were  there  at  the  time  and  previously.  And  what 
he  said  was  not  a  narrative  of  any  past  occurrence,  but  was  a  declaration 
sufficiently  connected  with  the  possession  he  had  taken,  or  was  then 
taking,  to  be  substantially  parcel  of  the  transaction. 

We  come  now  to  the  sixth  objection.  The  counsel  for  the  defendants 
offered  in  evidence  a  Crown  grant  to  John  Eales^  under  whom  the 
defendants  claimed,  comprising  a  portion  of  the  land  in  controversy. 
We  think  that  the  evidence  was  rightly  rejected,  according  to  the  rule 
of  this  Court  of  the  12th  April,  1856,  which  provides  that  the  plea  of 
not  possessed,  or  that  the  close  was  not  the  plaintiff's  close,  shall  put  in 
issue  only  the  fact,  that  the  plaintiff  had  exclusive  possession  when 
the  defendant  entered,  but  not  any  circumstances  which  made  the  entry 
lawful.     The  rule,  practically,  is  certainly  in  conflict  with  the  decision 
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of  the  Exchequer  Chamber  in  the  case  of  Jonea  v,  Cliapman  (17).     But        1859. 
it  is  a  rule  which  we  have  the  power  to  make  by  statute ;  and,  having     Nowland 
been  made  by  us  under  the  impression  that  it  was  a  desirable  one,  it  ^     "• 

'^  HUMPHIIET. 


must  on  this  occasion  be  adhered  to. 

Motion  re/used. 

From  this  decision  the  defendants  appealed  to  the  Privy  Council. 

[Present — Lord  Chelimfordy  Lord  Justice  Knight  Bruccy  Sir  Edward 
Ryan^  and  Lord  Justice  Turner,] 

The  following  judgment  was  delivered,  March  5,  1862  : — 

Their  Lobdships  think  that  it  would  not  be  satisfactory  that  the  rights 
of  the  parties  should  be  finally  determined  by  the  verdict  given  in  this 
case.  Upon  its  delivery  the  Chief  Justice  who  tried  the  cause  expi^essed 
his  condemnation  of  it  in  very  strong  terms,  stating  that  he  believed  it 
to  be  "  utterly  wrong."  This  opinion  he  seems  never  to  have  abandoned; 
and  although  he  delivered  the  judgment  refusing  a  new  trial,  and  so  far 
concurred  with  the  majority  of  the  Court,  yet  in  various  parts  of  it  he 
intimates  his  own  unaltered  impression  of  the  unsatisfactory  nature  of 
the  verdict.  It  is  evident  that  he  was  unable  to  satisfy  himself  whether 
the  jury  thought  that  the  exclusive  possession  of  the  plaintiff  extended 
to  the  whole  of  the  land,  or  was  confined  to  that  part  of  it  which  lay  on 
the  western  side  of  the  Kiver  Mooki.  But  he  thought  the  veidict 
erroneous,  whichever  way  it  was  taken — and  he  expresses  this  opinion 
very  decidedly  and  pointedly  in  the  following  passage  of  the  judgment : 
'*  If  the  jury  have  in  fact  assessed  damages  for  the  entire  station^  it 
follows  that^  according  to  my  view  of  the  matter,  the  damages  were 
assessed  wrongly.  On  the  other  hand,  if  the  damages  have  been  assessed 
in  respect  of  the  western  portion  only,  then  they  are  clearly  in  my 
opinion  out  of  all  proportion  to  the  injury." 

If,  upon  consideration  of  the  evidence,  their  Lordships  had  been  fully 
and  clearly  satisfied  that  the  jury  were  warranted  in  the  conclusion  to 
to  which  they  came,  they  would  of  course  not  have- felt  themselves  bound 
to  yield  to  the  opinion  of  the  Judge  who  presided  at  the  trial,  notwith- 
standing the  advantages  he  possessed  from  having  had  the  opportunity 
of  seeing  the  witnesses  under  examination,  and  of  forming  an  accurate 
judgment  upon  the  case ;  but  their  Lordships  would  not  venture  to  differ 
from  the  opinion  of  the  presiding  Judge,  except  upon  clear  and  satisfac- 
tory grounds,  and,  upon  a  careful  consideration  of  the  whole  of  the 

(17)  2  Dow.  A  L.  907. 
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evidence,  they  cannot  help  concurring  in  the  view  taken  by  the  learned 
Judge  of  the  impropriety  of  the  verdict,  whether  it  is  to  be  applied  to 
the  whole  or  only  to  a  part  of  the  land  in  dispute. 

It  clearly  appears  that,  for  upwards  of  twenty  years  before  the  present 
action  was  commenced,  there  had  been  a  concurrent  possession  of  por- 
tions of  the  land  by  the  predecessors  of  both  parties  ;  if  there  had  not 
been  almost  an  exclusive  possession  on  the  defendant's  part  of  the  land 
on  the  eastern  side  of  the  river.  It  is  not  an  immaterial  circamstance 
in  this  contest  that  the  defendant,  and  those  who  used  the  run  before 
him  appear  not  to  have  depastured  the  land  with  cattle,  but  only  with 
sheep,  while  the  plaintiff  and  his  predecessors  turned  on  no  sheep,  or,  at 
least,  only  a  very  few,  but  depastured  principally,  if  not  solely,  with 
cattle  ;  as  it  seems  that  horned  cattle  will  not  graze  on  spots  where  sheep 
are  depasturing.  These  facts  tend  strongly  to  prove  that  the  possession 
by  the  defendant  and  his  predecessors  must  have  interfered  very  materially 
with  any  right  which  the  plaintiff  may  at  any  time  have  acquired  by 
reason  of  the  previous  possession  either  of  himself  or  those  who  preceded 
him.  The  plaintiff  or  his  predecessors  may  occasionally  have  denied  the 
right  of  the  defendant,  or  of  thoso  whom  he  succeeded  to  the  use  of  the 
land,  and  there  may  have  been  instances  of  a  more  forcible  assertion  of 
claim  in  the  plaintiff's  line  of  possession  by  acts  of  impounding  (though 
these  acts  were  not  confined  to  one  side  only),  but  the  plaintiff  never 
asserted  his  right  to  an  exclusive  possession  by  proceedings  at  law  before 
the  year  1852,  when  he  brought  an  action  against  Eales,  the  immediate 
predecessor  of  the  defendant  in  the  use  of  the  land. 

The  result  of  this  action  was  not  of  a  nature  to  afford  much  countenance 
to  the  plaintiff's  present  proceedings  ;  for,  although  the  jury  were  in  his 
favour  as  to  a  hut,  of  the  pulling  down  of  which  he  complained,  they 
found  that  the  land  itself  was  held  in  common  by  him  and  Bales,  Now, 
the  circumstances  under  which  the  land  was  used  from  the  time  the 
defendant  began  to  depasture  it  with  his  sheep  till  the  action  against 
him,  were  not  different  from  those  which  had  previously  taken  place. 
A  succession  of  occupiers  on  both  sides  had  been  permitting  one  another 
to  continue  undisturbed  in  the  use  of  the  land,  and  each  fresh  occupant 
at  the  commencement  of  his  occupation  found  that  he  was  not  to  be  the 
sole  possessor,  unless  he  could  remove  some  other  person  who  was  exer- 
cising a  right  upon  the  land  similar  to  that  which  he  claimed. 

The  plaintiff  upon  this  state  of  things,  asserts  his  right  to  the  exclusive 
possession  of  the  land,  against  the  defendant,  on  the  ground  that  the 
first  possessor  in  his  line  was  upon  the  land  before  any  one  of  the 
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predecessors  of  the  defendant ;  and  he  shapes  his  case  in  this  manner :        WS2, 

He  says  the  first  lawful  occupier  was  Parrott,  who  transmitted  his  legal    Nowlano 

possession  through  different  persons  to  him  ;  that  the  first  person  who  j^  ^* 

entered  upon  the  land  while  Parrott  was  in  possession  was  a  trespasser  i 

that  all  who  followed  this  original  trespasser  were  themselves  also  tres-      ComciL 

passers ;  and  that  although  thej  continued  undisturbed  for  whatever 

length  of  time  by  those  who  represented  the  first  lawful  |x>ssessor,  the 

illegal  character  of  their  original  possession  never  changed  ;  and  that  at 

the  end  of  fifty  years  a  person  who  had  obtained  possession  in  the  line 

of  the  first  possessor  might  maintain  trespass  against  a  successor  of  the 

original  trespasser  who  continued  to  use  the  land.  • 

If  this  view  of  the  law  is  correct,  it  would  utterly  exclude  the  well- 
known  and  important  doctrine  of  acquiescence,  upon  which  rights  of 
every  description  have  been  constantly  decided.  The  plaintiff,  however, 
asserts  that  this  mode  of  presenting  tie  case  is  justified  by  a  course  of 
decisions  in  New  South  Wales  upon  similar  questions  applicable  to  waste 
lands  in  the  Colony.  Their  Lordships  have  not  been  informed  of  the 
exact  nature  and  extent  of  these  decisions.  They  are  referred  to  in  the 
judgment  given  upon  the  7th  and  8th  objections  raised  upon  the  motion 
of  the  defendant  for  a  new  trial,  but  all  the  cases  mentioned  in  that 
judgment  are  decisions  of  the  Courts  in  this  country.  It  does  not 
appear  clearly,  from  the  expressions  used  in  the  judgment,  that  the 
Judges  meant  to  proceed  as  far  in  the  protection  of  an  original  possessor 
of  waste  land  and  his  successors  as  the  argument  of  the  respondent 
asserts,  although  their  language  is  perhaps  not  sufficiently  guarded  upon 
this  point.  At  the  same  time  if  there  are  decisions  in  the  Colony 
applicable  to  a  species  of  interest  or  possession  of  a  very  peculiar  character, 
and  entirely  distinct  from  any  state  of  things  which  could  possibly  exist 
in  England^  their  Lordships  would  be  very  reluctant  to  try  these 
decisions  solely  by  the  test  of  English  authorities.  But  acquiescence  is 
a  principle  which  must  be  universally  applicable ;  and  especially,  as  it 
would  seem,  to  such  a  species  of  possession  as  that  which  was  in  con- 
troversy in  the  present  action. 

Now  it  appears  to  their  Lordships  that  very  insufficient  weight  was 
given  to  the  facts  which  established  an  uninterrupted  continuance  of  the 
same  state  of  things  for  a  very  long  course  of  years.  The  non-interference 
with  the  possession,  which  may  be  described  as  represented  by  the 
defendants,  was  not  only  important  in  its  bearing  on  the  exclusive 
possession  claimed  by  the  plaintiff,  but  it  reflected  back  upon  the  original 
possession,  and  gave  a  character  to  the  very  origin  of  the  title,  which 
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1862.        was  the  foundation  of  the  plaintifiTs  claim.     If  Parrott  and  those  who 
NowLAKD    succeeded  Parrott  suffered  patiently  the  intrusion  of  other  persons  upon 
the  land  an  exclusive  right  to  which  is  now  claimed  upon  the  footing  of 
.  his  original  possession,  it  is  surely  very  strong  evidence  either  that 

Council.  Parrott  did  not  possess  the  sole  right,  or  that  he  was  willing  to  permit 
others  to  share  the  use  of  the  land  with  him,  and  surrendered  the 
possession  to  his  successors  only  to  the  extent  to  which  he  himself 
enjoyed  it. 

Their  Lordships  in  considering  the  whole  case,  cannot  forbear  from 
also  expressing  an  opinion  that  due  weight  was  not  given  upon  the  trial 
to  the  effect  of  the  plaintiff^s  schedule  under  his  insolvency.  It  certainly 
is  a  most  important  document,  bearing  not  only  upon  the  question  of 
damages,  but  upon  the  right  itself  which  was  involved  in  the  action.  It 
scarcely  seems  credible,  that  if  the  plaintiff  had  such  a  valuable  possession 
as  to  entitle  him  to  a  sum  of  £2,000  as  damages  for  the  intrusion  upon 
it  for  four  years,  it  should  have  been  altogether  omitted  from  his  schedule, 
or  that  his  creditors  should  have  been  ignorant  of  this  available  item  of 
property,  and  should  not  have  compelled  him  to  give  them  the  benefit  of 
it.  And  if  it  was  of  the  value  which  it  has  assumed  in  this  action,  and 
the  plaintiff  had  not  cattle  enough  to  stock  the  land  (which  appears  to 
have  been  the  case),  it  is  still  more  unaccountable  that  he  should  have 
retained  the  precarious  use  of  it,  constantly  liable  to  disturbance  as  it 
was  from  his  inability  thoroughly  to  use  it,  and  should  not  have  availed 
himself  of  the  profit  which  he  might  have  acquired  by  the  transfer  of  his 
possession. 

Their  Lordships  forbear  from  any  further  remark  upon  the  evidence 
in  the  case,  as  there  must  be  a  new  trial,  the  result  of  which  they  desire 
not  to  anticipate.  Of  course  upon  such  trial  care  will  be  taken  to  dis- 
tinguish the  evidence  applicable  respectively  to  the  eastern  and  western 
sides  of  the  river,  to  which  very  different  considerations  appear  to  attach  : 
and  the  attention  of  the  jury  will,  of  course,  be  called  to  the  difference 
between  these  two  portions  of  the  disputed  land,  in  order  that  the 
important  question  of  acquiescence  may  be  distinctly  applied  to  each, 
and  that  if  damages  should  be  given,  it  may  be  known  to  what  they 
were  estimated. 

Their  Lordships  will  recommend  to  Her  Majesty  that  the  judgment 
appealed  from  be  reversed,  and  a  new  trial  granted  ;  and  that  the  costs 
of  the  rule  in  the  Court  below  abide  the  event  of  the  cause,  and  the  costs 
of  this  appeal  be  paid  by  the  respondent 
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[In  Equity.] 
PXJRVES  AND  OTHERS  V.  ATTORNEY-GENERAL,  LANG,  I860. 


AND   OTHERS.    (1)  July  Zl. 

DichinsonC^t 
Scots  Presbyterian  Church— Synod — Power  to  depose  a  minister— 7  Will,  IV,  No,     Mi^fordJ, 
3—8  WiU.  IV,  No.  7—4  Vic,  No.  IS— Private  and  public  acts— Decree  upon       J^^^^ 
facts  alleged,  hut  not  relied  on  by  the  bill — Charity — Suspension  of  execution  of       "^*^^  *'• 
decree  pending  appeal — Laches — Right  to  file  a  bill  by  virtue  of  interest  or 
authority. 

In  the  year  1826  certain  land  in  Sydney  was  granted  by  the  Crown  to  the 
defendants,  the  Rev.  Dr.  Lang  and  David  Ramsay,  and  others  (since  deceased), 
as  *'  trustees  for  the  congregation  of  Scots  Presbyterians  in  Sydney  *'  for  the  pur- 
pose of  "erecting  a  Scots  church,  in  which  the  ordinances  of  religion  should  be 
dispensed  by  a  regularly  ordained  minister  of  the  Church  of  Scotland.  The  only 
congregation  to  which  the  above  description  could  apply  was  one  of  certain  Scots 
Presbyterians,  in  which  Dr.  Lang,  an  ordained  minister  of  the  Church  of  Scotlaud^ 
ofBciated.  In  1832  this  church  with  others  united  to  form  a  presbytery,  and  in 
1833  a  synod  was  established.  The  latter  body,  acting  under  the  statutes,  8  Will. 
rV,  No.  7,  and  4  Vic,  No.  18,  in  the  year  1842  deposed  Dr.  Lang,  and  declared 
the  church  in  question  to  be  vacant.  Dr.  Lang,  however,  was  suffered  by  the 
tmstees  to  continue  his  ministration  there. 

A  suit  was  instituted  by  plaintiffs,  members  of  the  Synod,  as  representing  that 
synod,  and  for  the  congregation  of  the  church,  in  1855,  praying  that  the  defendants 
(the  trustees)  might  be  ordered  to  convey  to  new  trustees,  that  possession  of  the 
church  might  be  given  up,  and  that  the  defendant,  Dr.  Lang,  might  be  restrained 
from  performing  the  duties  of  minister. 

Held,  the  statutes,  7  WiU.  IV,  No.  3  ;  8  WiU.  IV,  No.  7  ;  and  4  Vic,  Nc  18, 
were  not  private,  acts,  since  they  related  to  the  general  community  of  Presbyterians. 

Also,  that  the  Synod  had  no  power  to  depose  the  rev.  defendant  from  his  status 
under  the  said  statutes,  but  had  f uU  power  to  exclude  him  from  the  church  in 
question,  which  was  within  its  jurisdiction. 

Also,  (the  Chief  Jtistice  dissentiente)  that  the  prayer  of  the  bill  could  be  granted, 
although  in  the  pleading  it  was  founded  upon  the  "  deposition,"  since  it  appeared 
therein  that  the  church  was  also  declared  "  vacant''  by  the  Synod,  and  the  suit 
was  on  behalf  of  a  charity. 

In  a  case  such  as  the  above,  where  the  judgment  of  the  Court  is  appealed  from, 
on  grounds  which  are  not  frivolous,  the  execution  of  the  decree  should  be  suspended 
upon  the  defendants  giving  security.  {Attomey-Oeneral  v,  Monroe,  12  Jurist  210, 
followed.) 

(1)  Tfui  Sydney  Morning  Herald,  Oct.  16  and  19,  1859  ;  May  7,  Aug.  1,  7,  and  8, 
1860 ;  and  1  S.C.R.,  App.  4.    Cited  5  S.C.R.,  £q.  79. 
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1S60.  Held,  by  the  Privy  Council,  that  the  decree  below  must  be  reversed  on  the 

ground  that  it  did  not  appear  that  the  plaintifib  were  members  of  the  congregation 

i  UBYEH       Jq  question,  or  that  as  a  public  body  they  were  entitled  to  institute  the  suit. 

Attorney-        Also,  that  it  was  very  doubtful  whether,  if  they  had  any  right,  the  plaintiffs 
GEyERAL.      could  call  upon  the  Court  to  enforce  it  after  thirteen  years  delay. 

This  was  an  appeal  from  a  decree  granted  by  the  Primary  Judge.     The 
facts  are  fully  set  out  in  his  Honor's  judgment,  which  was  as  follows  : — 

MiLFORD,  P.  J.  This  suit  is  instituted  by  the  Rev.  William  Purves, 
the  Moderator  of  the  Synod  of  Australia,  James  Kimmo,  the  Rev. 
Dr.  Fullerton,  and  others,  as  representing  that  Synod,  on  behalf  of 
themselves  and  the  congregation  of  the  Scots  Church,  Jamison-street, 
against  the  Attorney-General,  and  Dr.  Laaig  as  minister^  and  against 
him  and  Mr.  JRamstM/f  two  of  the  original  trustees  of  that  church ;  and 
against  Thomas  Cadell  and  George  Bowmxtriy  stated  to  be  also  trustees. 
And  the  bill  prays  that  the  defendants  (the  trustees)  may  be  removed 
by  the  decree  of  this  Court,  and  be  ordered  to  convey  the  piece  of  land 
on  which  the  said  church  and  other  buildings  have  been  erected,  and 
which  is  described  in  the  grant  from  the  Crown  hereafter  mentioned,  to 
such  new  trustees  as  might  be  appointed  in  their  place ;  for  an  injunction 
to  prevent  the  present  trustees  from  interfering  with  the  church  and 
premises ;  for  the  appointment  of  new  trustees  ;  and  that  the  defendant 
Dr.  Lang  might  be  declared  to  be  no  longer  the  minister  of  the  said 
church,  and  might  be  restrained  from  performing  the  duties  of  such 
minister,  and  that  he  (Dr.  Lang)  might  be  ordered  to  give  possession  of 
the  church  and  buildings  to  the  plaintiffs  on  behalf  of  the  congregation. 

Dr.  Lang  is  the  substantial  defendant  in  this  case,  and  he  has  put  in 
his  answer  to  the  bill,  insisting  on  the  right  of  the  trustees  to  this 
church  and  other  buildings,  on  the  ground  that  they  hold  them  on  the 
original  trusts  imposed  by  the  grant  from  the  Crown^  which  have  not 
been  since  in  any  manner  altered,  and  that  he  (Dr.  Lang)  being  an 
ordained  minister  of  the  Church  of  Scotland,  ought  not  to  be  removed 
from  his  office  as  minister  of  the  church. 

The  Attorney-General  and  the  other  trustees  have  appeared,  but  have 
not  answered. 

At  the  hearing  of  this  cause,  plaintiffs  were  represented  by  Mr.  DarvaUy 
Mr.  Broadhursty  and  Mr.  Wise,  Dr.  Lang  appeared  personally,  and  Mr. 
Gordon  appeared  for  the  defendants  Ramsay  and  Botcman,  The  defend- 
ant Cadell  is  dead.  The  defendants  Cadell  and  Boivman  are  not  trustees, 
nor  have  they  acted  or  interfered  in  the  administration  of  the  trusts. 
The  legal  title  has  not  been  conveyed  to  them,  nor  is  there  any  evidence 
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to  show  that  their  appointment  was  made  in  the  way  provided  for  by        1800. 
the  original  deed  and  the  Act  of  Council  in  force  when  they  are  stated      Pubves 
to  have  been  appointed.  ^     ''• 

ATTOBinET- 

A  great  deal  of  evidence  was  taken,  and  the  argument  necessarily  G«"wal. 
branched  out  in  a  variety  of  directions  involving  the  consideration  of  MUfonl  P.J. 
the  original  constitution  of  the  Presbyterian  Church  in  this  Colony,  and 
the  variations  which  have  taken  place  in  it  by  the  Acts  of  the  Legisla- 
ture and  otherwise,  and  the  position  which  Dr.  Lang  now  holds,  whether 
it  authoiises  him  to  be  the  minister  of  the  church  in  question  or  not. 
In  dealing  with  this  case,  I  will  proceed  to  con&ider  the  events  and  their 
legal  consequence  in  succession,  according  their  happening  in  point  of  me. 

It  appears  that  Dr.  Lang  was  ordained  a  minister  of  the  Church  of 
Scotland  by  the  Presbytery  of  Irvine  in  the  year  1822,  when  he  made  a 
vow  that  he  would  submit  himself  to  the  judicatories  of  the  Church  (t.e., 
the  Church  of  Scotland)  where  God  should  cast  his  lot,  and  would  not 
follow  divisive  courses  from  the  established  doctrine,  and  government  of 
the  ChurcL 

Dr.  Lang  arrived  in  the  Colony  in  the  month  of  May,  1823,  before 
which  time  there  had  been  no  established  Presbyterian  Church  here. 
Shortly  after  his  arrival,  the  Presbyterians  formed  themselves  into  a 
Church,  amongst  whom  was  Dr.  Lang,  and  adopted  the  following  con- 
stitution, which  was  signed  by  Dr.  Lang  and,  with  other  persons,  by  the 
then  Governor  of  the  Colony,  Sir  Thomas  Brisbane,  who  was  a  Presby- 
terian.    It  was  as  follows  : — 

1.  The  Westminster  confession  of  faith,  and  the  other  standards  of 
the  Cliurch  of  Scotland,  viz.,  the  larger  and  shorter  catechisms,  the 
directory  of  the  public  worship  of  God,  and  the  form  of  Presbyterian 
Church  government,  shall,  in  all  time  coming,  be  the  only  standard  of 
appeal  in  all  matters  whatsoever  relative  to  doctrine,  discipline,  or 
worship. 

2.  The  minister  of  this  church  shall  be  a  regularly  ordained  minister 
of  the  Church  of  Scotland. 

3.  Whenever  circumstances  may  permit,  a  Kirk  Session  shall  be 
instituted  for  the  management  of  the  affairs  of  this  church  in  manner 
used  and  wont  in  the  Church  of  Scotland ;  the  minister  to  have  the 
sole  power  of  nominating  to  the  eldership,  subject  always  to  the  approval 
or  disapproval  of  the  congregation. 

4.  In  the  event  of  the  demise  or  resignation  of  an  incumbent,  the 
right  of  appointing  a  successor  shall  be  vested  in  those  members  of  the 
congregation  who  are  heads  of  families,  and  have  seats  in  the  church. 
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1860.  5.  If  on  the  death  or  resignation  of  any  incambent  a  minister  should 

PuRVBs      ^^^  ^^  found  in  the  Colony  duly  qualified  to  undertake  the  office  of 

^*  pastor,  the  members  of  Kirk  Session  for  the  time  being  shall  be  em- 

Attornet-   '^         '  ^  ... 

General,     powered  by  virtue  of  their  office,  and  without  being  subject  to  any 

Milford  P.J.  control,  to  take  such  steps  in  the  name  and  on  behalf  of  the  congrega- 
tion as  may  be  requisite  for  the  speedy  appointment  and  settlement  of  a 
minister.  For  this  purpose  they  shall  (duly  apprising  the  congregation 
of  the  steps  they  take)  be  empowered  by  virtue  of  their  office  to  delegate 
for  the  time  being  the  right  of  nominating  a  minister  or  ministers  of 
the  Church  of  Scotland,  as  they  shall  think  likely  to  discharge  that  high 
and  sacred  duty  in  the  fear  of  God. 

6.  Tlie  Kirk  Session  shall  have  the  sole  management  of  all  the  funds 
arising  from  the  seat  rents,  from  the  regular  or  occasional  collections  for 
charitable  purposes,  and  from  such  legacies  and  donations  as  the  church 
may  receive  from  time  to  time.  These  funds  to  be  appropriated  for  the 
support  of  the  minister,  for  the  payment  of  precentors'  and  doorkeepers' 
salaries,  for  the  repairs  of  the  church  and  manse,  for  the  education  of 
the  poor,  and  the  assistance  of  Presbyterians  in  both  Colonies,  in  pro- 
curing religious  instructions  for  themselves  and  their  posterity. 

7.  Although  the  minister  of  this  church  must  always  be  a  regularly 
ordained  minister  of  the  Church  of  Scotland,  yet  all  persons  who  have 
previously  to  their  arrival  in  this  Colony,  lived  in  communion  with 
any  body  of  Presbyterians  holding  the  Westminster  confession  of  faith 
as  their  standard,  shall  be  received  forthwith  into  full  communion  with 
the  Church  on  their  expressing  a  desire  to  that  effect. 

8.  If  any  member  of  the  Kirk  Session  shall  endeavour  on  the  ground 
of  the  standard  of  the  Church  of  Scotland  being  unscriptural  or  inex- 
pedient to  set  aside  the  first  of  these  articles,  or  on  the  ground  of  some 
alleged  necessity  to  set  aside  the  second,  that  person  shall  ipso  facto  cease 
thenceforward  to  become  a  member  of  the  Kirk  Session,  and  forfeit  all 
right  and  title  to  vote  at  its  meetings,  and  any  individual  of  the  con- 
gregation so  endeavouring  shall  ipso  facto  cease  thenceforward  to  have  a 
vote  in  the  election  of  a  minister,  or  any  other  matter  relating  to  the 
Church. 

9.  Lastly.  It  shall  not  be  in  the  power  of  the  minister  or  Kirk 
Session  or  congregation  of  this  church,  or  of  any  two  of  these  parties, 
or  of  all  combined,  to  dispense  with  the  present  constitution  at  any 
future  period,  or  to  substitute  another  in  its  stead,  and  should  such  an 
attempt  be  made,  and  a  division  ensue  in  the  Kirk  Session  and  congre- 
gation, those  members  of  the  Kirk  Session  and  of  the  congregation  who 
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adhere  to  tbe  present  constitution,  although  outnumbered  by  those  who        1860. 

wish  to  change  or  to  subvert  it,  shall  be  held  as  the  Kirk  Session,  and      Purves 

as  the  congregation,  and  shall  to  the  exclusion  of  all  interference  on  the     .     ^* 

°    °  Attorney- 

part  of  the  other  party,  exercise  all  the  rights  and  enjoy  all  the  privileges    General. 
which  the  present  constitution  vests  in  the  Kirk  Session  and  congregation.  MUford  P.J 

About  the  time  that  this  Presbyterian  Church  was  formed,  the  then 
Governor,  Sir  Thomas  Brisbane^  promised  the  parties  interested  a  grant 
of  the  land  on  which  the  church  and  buildings  in  question  were  erected. 
There  was  no  other  Presbyterian  Church  then  in  existence  in  the  Colony. 
At  its  first  formation,  the  minister  does  not  appear  to  have  had  a  salary, 
but  in  1825  or  1826,  one  of  £300  was  assigned  to  him,  by  the  Govern- 
ment, which  Dr.  Lany^  as  such  minister,  continued  to  receive  up  to  the 
end  of  March,  1842. 

By  a  grant,  dated  the  10th  of  November,  1826,  Sir  Ralph  Darling^ 
the  then  Governor,  granted  to  Dr.  Lang,  John  Piper  (since  deceased), 
Tlwmas  M^Vitie  (since  deceased),  and  David  Ramsay^  trustees  for  the 
congregation  of  Scots  Presbyterians  in  Sydney^  and  to  their  successors  in 
ofEce,  whom  failing,  the  property  thereby  conveyed  was  to  descend  in 
trust  to  an  equal  number  of  trustees  chosen,  as  vacancies  might  occur, 
by  the  congregation,  the  land  on  which  the  church  and  buildings  in 
question  have  been  erected.  But  it  was  thereby  declared  that  the 
ground,  thereby  .conveyed,  was  granted  for  the  purpose  of  erecting  a 
Scots  Church,  in  which  the  ordinances  of  religion  should  be  dispensed 
by  a  regularly  ordained  minister  of  t/ie  Church  of  Scotland,  and  such 
other  buildings  therewith  connected  as  the  trustees  might  think  fit  to 
erect,  to  hold  to  the  said  trustees  and  their  successors  in  office  for  ever, 
at  a  peppercorn  rent.  The  grant  it  will  be  seen  refers  to  the  congrega- 
tion of  the  Scots  Presbyterians  in  Sydney,  as  the  cesttiique  trusts,  which, 
as  there  was  no  other  congregation  of  the  same  persuasion,  must  refer 
to  the  church  whose  constitution  I  have  stated.  The  trustees  held  tbe 
land  then  upon  trust  for  the  congregation  who  had  adopted  that  consti- 
tution, and  it  was  not  in  the  power  of  any  person  to  alter  those  trusts. 
The  Legislature  might  alter  them,  but  nobody  else,  neither  the  trustees, 
the  minister,  nor  the  congregation,  for  the  time  being,  could  do  so. 

Sir  ThonuM  Brisbane  had  advanced  2,400  dollars  to  the  trustees  to 
build  a  church,  to  be  repaid  by  them,  and  it  was  desired  by  the  trustees 
that  a  further  sum  should  be  advanced  by  the  Government  to  enable 
them  to  erect  a  college  on  the  land ;  whereupon  £1,500  was  further 
advanced,  and  by  an  Act  of  Council — passed  in  October,  1832 — the 
trustees  were  authorised  to  mortgage  the  premises  to  the  Government  to 
secure  those  sums,  which  was  done. 
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1860.  In  Decen^ber  in  that  yeiur  (1832)  the  Presbyterians  formed  themselves 


PuRVEs      ii^to  a  Presbytery,  comprising  several  ch  arches  and  congregations — Dr. 

Attctstey-  ^'^  being  one  of  that  body.  The  elder  of  the  congregation  of  the 
GxKERAL.     church  in  question  was  also  a  member.     In  May,  1833,  the  Greneral 

Milford  P.J.  Assembly  of  the  Church  of  Scotland  passed  a  declaratory  Act,  providing 
for  the  formation  in  the  Colonies  of  Synods  and  Presbyteries,  hy  ordained 
ministers  of  the  Church  of  Scotland.  At  the  time  the  Presbytery  was 
formed  there  were  no  other  Presbyterian  ministers  here  but  those 
ord^ed  by  the  Church  of  Scotland ;  however,  afterwards  many  minis- 
ters of  other  Presbyterian  churches  joined  the  Presbytery,  and  were 
received  by  the  original  members  on  an  equal  footing  as  themselves. 

By  the  general  Church  Act  7  Will.  IV,  No.  3,  provision  is  made  for 
the  future  erection  of  churches  and  payment  of  stipends  to  ministers  of 
religion  in  the  Colony,  and  so  far  this  Act  does  not  apply  to  the  church 
at  present  in  question,  for  that  had  been  already  erected  and  a  salary  of 
£300  a  year  already  assigned  to  the  minister  ;  but  by  the  10th  and  11th 
sections  provision  is  made  for  the  appointment  of  trustees  of  churches 
already  built,  and  of  churches  the  ministers  of  which  had  salaries  from 
the  Government  (of  course  including  the  church  in  question)  and  thereby 
the  Governor  and  Executive  Council  were  empowered  within  six  months 
to  nominate  trustees  to  whom  the  real  estate  in  such  churches  was  to  be 
conveyed  upon  trust  for  the  maintenance  of  the  church  and  minister's 
dwellings,  for  which  they  should  be  appointed,  but  this  was  not  to 
diminish  the  stipends  of  the  ministers. 

No  such  appointment,  so  far  as  this  church  is  concerned,  appears  to 
have  been  made. 

The  provision  of  this  Act,  probably,  not  being  thought  consistent  with 
the  Presbyterian  form  of  church  government,  the  Act  8  Will.  IV,  No.  7 
was  passed,  which,  after  reciting  the  7tb  section  of  the  General  Church 
Act  by  which  the  Governor  and  Executive  Council  were  to  appoint 
trustees  of  the  churches  therein  mentioned  (being  churches  not  then 
built)  and  that  with  regard  to  churches,  chapels,  and  ministers'  dwellings 
of  the  Presbyterian  Church  connected  with  the  Church  of  Scotland 
(including,  as  it  appears  to  me,  those  already  built  as  well  as  those  to  be 
built)  it  was  considered  expedient  that  further  provision  should  be  made, 
as  well  for  the  mode  of  their  original  nomination  as  for  maintaining  a 
proper  number  of  trustees,  and  for  defining  the  trusts.  It  is  enacted 
that  the  trustees  of  Presbyterian  churches  as  aforesaid  should  be  elected 
and  appointed  in  the  manner  following,  that  is  to  say — ^that  whenever 
any  person  or  persons  should  erect  a  church  to  be  approved  of  by  the 
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Preebyierj  of  the  Colony  for  the  caLebration  of  public  worship  according        1860. 


to  the  use  of  the  established  Church  of  Scotland,  or  when  a  certain  sum      Pubtes 
should  be  contributed  by  any  persons  for  that  purpose,  such  person  or    ^     ^' 
persons  should  send  a  list  of  proposed  trustees  to  the  Presbytery  who    Gekebal. 
were  to  select  not  less  than  three  nor  more  than  five,  and  were  to  MU/ord  P.J. 
transmit  the  names  so  selected  for  the  approval  of  the  Governor  and 
Executive  Council. 

This  section  clearly  only  i-elates  to  churches  to  be  erected  at  a  future 
time— not  to  churches  already  built — as  is  also  the  case  with  regard  to 
the  next  six  sections. 

The  eighth  section,  after  reciting  that  for  the  more  effective  discharge 
of  the  duties  of  trustees  of  Presbyterian  churches  and  chapels,  it  is  expe< 
dient  that  their  powers  and  duties  should  be  defined,  goes  on  to  point 
out  what  those  duties  are,  being  the  collection  of  pew  rents  and  other 
matters  relating  to  the  temporal  concerns  of  the  said  churches  and 
chapels. 

This  section  applies  to  all  churches,  whether  already  built  or  to  be 
built. 

The  ninth  section  enacts  that  it  shall  be  lawful  for  the  clergyman, 
duly  inducted  by  the  Presbytery  into  any  church  or  chapel  under  that 
Act  so  long  as  he  shall  be  recognised  as  such  minister  by  the  Presbytery 
to  have  free  access  to  the  charch  or  chapel. 

The  section  can  only  apply  to  clergymen  who  should  be  in  future 
inducted  into  any  church  or  chapel,  not  to  any  clergyman  who  had 
already  been  inducted  into  any  church  or  chapel  without  the  intervention 
of  the  Presbytery  as  was  the  case  with  regard  to  the  church  in  question. 

The  10th,  llth,  and  12th  sections  relate  to  the  powers  and  duties  of 
trustees  appointed,  or  to  be  appointed,  under  the  Act,  including  the 
trustees  mentioned  in  the  8th  section. 

Then  comes  the  13th  section,  which,  after  reciting  the  10th  section  of 
the  general  Church  Act,  and  that  the  trustees  of  the  Presbyterian 
Churches  were  appointed  without  the  selection  of  the  Presbytery  of  New 
South  Wales,  and  that  it  is  expedient  to  appoint  new  trustees  conform- 
ably to  the  provisions  of  this  Act,  enacts  that  the  former  appointment 
of  trustees  under  the  General  Church  Act  shall  be  void,  and  that  the 
election  and  appointment  of  trustees  for  Presbyterian  churches  already 
built  shall  be  made,  as  in  this  Act  is  directed,  within  six  months. 

Under  this  section  trustees  ought  to  have  been  appointed  for  the 
church  in  question,  in  the  manner  prescribed  by  the  1st  section,  but  this 
does  not  appear  to  have  been  done. 
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I860.  The  Act  of  Council  2nd  Yictoiia,  No.  16,  after  reciting  that  there  are 


PrBTBs      certain  Presbyterians  in  the  Oolony,  ministers  as  well  as  other  persons, 

.     ^*  professing  to  hold  the  standards  of  the  Church  of  Scotland  but  disclaim- 

General,     ing  the  jurisdiction  of  the  Presbytery  of  New  South  Wales,  who,  by  the 

J/t//brdP.J.  provisions  of  the  8th  William  IV,  No.  7,  are  deprived  of  the  benefit  of 

the  7th  William  lY,  No.  3,  provides  for  the  future  building  of  churches 

and  the  issuing  of  stipends  to  such  ministers. 

The  Act  does  not  in  any  way  apply  to  the  present  case,  for  Dr.  Lang 
and  his  congregation  of  the  church  in  Jamison-street  were  members  of 
the  Presbytery  of  New  South  Wales,  and  the  Act  only  relates  to 
churches  to  be  erected  in  future. 

In  the  years  1839  and  1840  it  was  thought  expedient  that  a  Synod 
should  be  formed  for  the  Colony  under  the  name  of  the  '*  Synod  of 
Australia  in  connection  with  the  Church  of  Scotland,''  Dr.  Lang  being 
then  in  Europe.  The  formation  of  this  Synod  does  not  clearly  appear 
on  the  evidence,  but  as  its  power  over  Dr.  Lang  as  a  minister  is  of  vital 
importance  to  the  determination  of  this  case,  it  is  necessary  to  consider 
his  position  in  regard  to  it  in  detail. 

The  inquiry  leads  me  back  to  the  formation  of  the  Presbyterian 
Church.  It  appears  to  have  originated  in  a  voluntary  association  of 
Christians  adopting  that  form  of  discipline  and  government  Amongst 
other  associations  of  this  nature  the  Church  of  Scotland  formed  itself 
into  a  body,  the  several  members  agreeing  amongst  themselves  to  submit 
to  an  ecclesiastical  government  composed  of  a  gradation  of  courts. 
These  were  not  strictly  courts  of  justice  until  they  were  adopted  as  such 
by  the  law  of  the  land,  but  rather  mutual  agreements  binding  only  by 
virtue  of  the  contract.  In  the  Church  of  Scotland  these  courts  are  the 
Kirk  Session  of  the  Presbytery,  the  Synod,  and  the  General  Assembly, 
the  Kirk  Session  having  jurisdiction  over  one  congregation,  the  Pres- 
bytery over  several  Amongst  other  powers  that  court  possesses  that  of 
ordaining  and  deposing  the  ministers  of  the  congregation  of  which  it  is 
composed.  The  Synod  comprehends  several  Presbyterians,  and  the 
General  Assembly  has  a  superintending  power  over  all. 

In  the  Church  of  Scotland  these  several  courts  have  become  possessed 
of  legal  [K>wers  and  rights  by  means  of  their  recognition  by  the  law  of 
the  land.  From  their  very  nature  they  can  have  no  power  beyond  that 
agreed  upon  by  the  members  and  sanctioned  by  the  legislature  of  the 
country.  The  Scotch  Church  so  constituted  has  no  power  beyond 
Scotland  except  such  as  may  be  voluntarily  submitted  to  by  the  agree- 
ment amongst  its  members.     A  presbytery  in  Scotland  has  power  to 
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allow  or  to  refuse  to  allow  a  minister  to  preach  and  perform  the  other        1860. 

offices  of  religion  subject  to  appeal  to  a  higher  tribunal,  and  as  a  general      Pubves  ^ 

rule*gOTeming  the  wholo  of  the  Church  of  Scotland.     I£  a  minister  has     .      ^• 
*•**        ,     ^  ,  ,  Attorney- 

been  residing  abroad,  and  acting  as  a  minister  in  any  congregation  out  General. 
of  Scotland,  on  his  return,  he  will  not  be  allowed  to  take  again  on  him-  Milfonl  P.J. 
self  the  duties  of  a  minister  of  the  Church  of  Scotland  without  producing 
a  certificate  or  letter  of  approbation  from  ecclesiastical  body  in  which  he 
has  acted  whilst  out  of  Scotland.  Until  he  is  reappointed  to  some 
fNistoral  cure,  he  appears  to  be  a  minister  without  any  peculiar  duties, 
but  still  a  minister  and  a  clergyman.  The  nature  of  the  Presbyterian 
form  of  Government  enable  any  body  of  Christians  to  adopt  that  form 
wherever  they  may  be ;  they  may  form  themselves  into  separate  churches, 
governed  by  a  Kirk  Session,  Presbyteries,  Synods,  and  General  Assemblies, 
without  any  connection  with  any  other  body  of  Presbyterians.  They, 
under  this  arrangement,  would  form  a  separate  church,  under  any  title 
that  the  members  may  please  to  give  it.  This  church  may  connect  itself 
with  any  other  church  in  many  ways — as  by  asking  for  and  acting  under 
its  advice,  by  acknowledging  its  ministers,  without  fresh  ordination,  by 
adopting  the  same  standard  of  faith;  or  it  may  have  a  still  more  intimate 
connection  with  it :  as  by  sending  members  to  its  courts  of  judicature, 
as  is  the  case  of  the  Presbyterian  churches  in  India  with  the  Church  of 
Scotland.  The  church  formed  in  this  Colony  is  clearly  connected  with 
the  Church  of  Scotland.  It  receives  its  ministers  without  fresh  ordina- 
tion, and  the  Colonial  committee  of  the  Church  of  Scotland  sends  out 
ministers  to  it,  and  it  follows  the  same  standard  of  faith.  This  being 
the  nature  of  the  Presbyterian  Church  Government,  the  position  of  the 
Presbyterian  churches  in  this  Colony  is  plain,  unless  altered  by  the 
statute  law.  A  Presbytery  here  has  power  to  ordain  any  person  that 
may  be  thought  eligible  for  the  office  of  minister,  and  made  depose  him ; 
but  it  can  have  no  power  to  depose  a  person  admitted  to  the  ministry  of 
any  other  church.  If  a  minister  of  any  other  church  should  be  appointed 
by  a  Presbytery  here  to  any  benefice,  it  can  remove  him  ;  but  it  cannot 
by  any  means  affect  his  position  with  reference  to  the  church  by  which 
he  was  ordained.  That  church  may  refuse  to  allow  him  to  officiate  or 
may  depose  him  if,  from  the  connection  between  the  two  churches  the 
sentence  of  the  church  in  which  he  has  been  officiating  should  be 
recognised  as  a  ground  for  doing  so,  either  with  or  without  inquiry ;  but 
till  deposition  by  his  own  church  such  minister  would  continue  to  be  a 
minister  of  that  chui*ch. 

The  Act,  4  Vic,  No.  18,  was  passed  in   1849;  by  which,  after 
reciting  that  by  the  Church  of  Scotland  Temporalities  Act  certain 

.2  b 
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1860.        powers,  privileges,  and  adrantages  were  conferred  upon  the  Presbytery 

.^tiVKi      ^^  l^ew  South  Wales,  and  the  ministers  of  the  churches  and  oongrega^ 

^*  tions  thereof ;  and  that  the  said  Presbytery  had,  in  compliance  with  the 

Gekbbal.     recommendation  of  the  commission  of  the  General  Assembly  of  the 

Mil/ord  P.J.  Church  of  Scotland,  agreed  that  it  is  expedient  for  the  good  government 

of  the  Presbyterian  Church  in  the  said  Colony  that  a  Synod  should  be 

formed  comprehending  all  the  ministers  and  congregations  in  the  said 

Colony  in  connection  with  the  Church  of  Scotland  which  was  to  bear 

the  name  of  the  '*  Synod  of  Australia  in  connection  with  the  Established 

Church  of  Scotland/'  and  that  ifc  was  expedient  that  the  said  Act  should 

be  so  amended  as  to  apply  to  the  said  Synod — it  was  enacted  by  the  1st- 

section  that  the  powers  and  privileges,  conferred  on  the  Presbytery  o£ 

New  South  Wales  and  the  ministers  of  the  congregations  under  its 

spiritual  superintendence  by  the  recited  Act,  so  soon  as  the  Synod  of 

Australia  should  have  been  formed,  and  notice  of  such  formation  should 

have  been  published  by  order  of  the  Governor  in  the  Gazette  (which  was 

afterwards  done)  should  be  vested  in  the  Synod  and  the  ministers  under 

its  spiritual  superintendence,  as  if  the  Synod  had  been  named  in  the  Act. 

It  is  to  be  remarked  as  to  the  recitals  of  the  1st  section  of  this  Act 
that  the  Presbytery  has  agreed  to  form  the  Synod  in  pursuance  of  some 
recommendation  of  the  Church  of  Scotland,  but  of  this  I  have  no 
evidence,  unless  it  relate  to  the  declaratory  Act  of  1833,  with  the 
description  of  which  it  does  not  agree ;  that  ifc  is  for  the  good  govern- 
ment of  the  whole  Presbyterian  body,  and  that  it  was  to  comprehend  all 
the  ministers  and  congregations  in  connection  with  the  Church  of 
Scotland,  including  the  church  now  in  question ;  for  Dr.  Lang  and  the 
congregation  were  members  of  the  Presbytery,  and  he  acted  as  such 
minister  by  virtue  of  his  Scotch  ordination. 

The  recitals  being  to  this  effect^  the  enactment  gives  the  Synod  and 
the  ministers  under  it  such  powers  as  the  Presbytery  had.  This  section 
of  the  act,  then,  does  not  appear  to  bring  Dr.  Lang  or  the  church  in 
question  more  under  the  jurisdiction  of  the  Synod  than  they  were  under 
that  of  the  Presbytery.  By  his  becoming  a  member  of  the  Presbytery, 
Dr.  Lang  had  not  altered,  and  could  not  alter,  the  original  trasts  of  the 
grant  and  original  constitution  of  the  church  of  which  he  was  the 
minister. 

By  the  second  section  of  the  Act  it  is  enacted  that  the  real  estate  in 
all  churches  and  chapels,  ministers'  dwellings,  burial  grounds,  and  glebe 
lands,  atid  the  sites  of  the  same,  which  had  been  held,  or  were  then  held 
by  trustees  appointed  under  the  provisions  of  the  Presbyterian  Church 
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Temporalities  Act  in  behalf  of  the  several  congregations  under  the        I860, 
spiritual  superintendence  of  the  Presbytery  of  New  South  Wales,  or  by      Pubvbs 
•the  inuiees  of  any  church  in  which  it  is  required  that  Divine  service    .      ^* 
should  be  performed  by  cm  ordained  minister  of  the  Church  of  Scotland    Gsnbbaii. 
(clearly  including  the  church  now  in  question)  should  continue  to  be  held  Jliifford  P.J. 
by  the  same  trustees  and  their  successors  duly  and  lawfully  appointed  in 
behalf  of  the  same  congregations  (t.«.,  those  under  the  Presbytery,  and 
those  in  which  a  minister  of  the  Church  of  Scotland  was  to  perform 
Divine  service),  under  the  spiritual  and  ecclesiastical  superintendence  of 
the  Synod  as  fully  and  effectually  in  all  respects  as  if  the  Synod  were 
specially  named  in  the  recited  Act,  and  invested  with  the  powers  of  the 
Presbytery. 

It  appears  to  me  that  by  this  section  the  church  in  question  is  brought 
under  the -spiritual  and  ecclesiastical  superintendence  of  the  Synod. 
The  powers  which  the  Presbytery  had  over  the  churches  under  it  are 
given  to  the  Synod,  not  only  as  to  those  churches,  but  as  to  churches  in 
which  Divine  service  is  to  bs  performed  by  a  minister  of  the  Church  of 
.  Scotland. 

If  the  powers  of  the  Synod  were  not  to  extend  beyond  those  churches 
*  which  were  before  under  the  superintendence  of  the  Presbytery,  why 
were  the  churches  in  which  an  ordained  minister  of  the  Church  of 
Scotland  was  to  perform  divine  service  mentioned  1  The  concluding 
clause  of  the  section  only  giving  such  powers  as  the  Presbytery  before 
.  had,  cannot  be  held  to  narrow  the  plain  intention  of  the  whole  clause, 
so  as  to  exclude  the  lastmentioned  churches  ;  if  it  were  to  be  so  held, 
the  words  as  to  the  churches  other  than  those  which  were  before  under 
the  Presbytery  might  be  struck  out  as  useless. 

The  meaning  of  being  under  the  spiritual  and  ecclesiastical  superin- 
tendence of  the  Synod,  I  take  to  be  this,  that  it  had  power  to  appoint 
or  dismiss  a  minister  to  or  from  these  churches  as  occasion  might  require 
according  to  the  laws  of  the  Presbyterian  Church  Government,  as  gener- 
ally to  see  that  the  practice  and  doctrine  of  the  Church  are  kept  and 
taught  in  these  churches. 

The  3rd  section  of  this  Act  too  tends  to  shew  that  it  was  not  intended 
to  be  confined  to  churches  within  the  general  provisions  of  the  Presby- 
terian Church  Temporalities  Act,  for  it  provides  for  the  extension  of 
time  for  seven  years  for  the  appointment  of  trustees  of  Presbterian 
Churches  already  built,  which  were  excluded  from  the  general  operation 
'  of  the  Act,  though  within  some  of  its  provisions.  No  appointment  of 
'  trustees  of.  the  church  in  que&tion  has  taken  place  under  this  Act. 
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I860.  I  have  now  gone  through  the  several  Acts  of  Council  regulating  the 

PuiivEs      Presbyterian  Churches  in  this  Colony,  and  the  results  to  which  T  arrive 

^''  is  this,  that  the  ori<;inal  trusts  of  the  deed  of  the  Scots  Church,  Jamison^ 

Attorney-  i  o 

General,  street,  were  those  specified  in  thstt  deed  and  the  Constitution  of  1826, 
MH/ord  P.J.  referred  to  in  it^  and  that  they  remain  the  trusts  on  which  it  was  held, 
save  as  they  have  been  aftectei  by  the  erection  of  the  college  buildings 
under  the  Act  of  1832,  and  altered  by  the  8th,  10th,  11th,  and  12th 
sections  of  the  8th  Wm.  IV,  No.  7,  and  the  2nd  and  3r(l  sections  of  the 
4th  Vic,  No.  18. 

The  lastmentioned  Act  appears  to  me,  as  I  have  said,  to  place  the 
church  in  question  under  the  spiritual-  and  ecclesiastical  jurisdiction  of 
the  Synod  of  Australia.  It  authorises  the  removal  by  that  body  of 
any  minister  who  may  have  incun*ed  that  penalty  by  which  its  decisions 
should  be  guided,  i.e.,  by  the  principles  and  practice  of  the  Presbyterian 
Courts. 

As  a  general  principle  Courts  of  Equity  will  not  interfere  with  the 
decision  of  a  competent  tribunal  unless  it  should  appear  that  it  had 
been  obtained  by  fraud,  or  that  the  first  principles  of  justice  have  been 
already  outraged.  With  reference  to  this  doctrine,  I  now  advert  to  the 
proceedings  which  took  place  in  the  Synod  in  the  year  1842,  with  refer- 
ence to  Dr.  Lang. 

That  gentleman  returned  to  the  Colony  in  March,  1841,  and  l)ecame 
a  member  of  the  Synod.  On  his  arrival  he  signed  a  bond  of  union,  which 
was  as  follows : — "  We,  ministers  and  elders  whose  names  are  under- 
signed, uniting  ourselves  together  in  the  Synod  of  Australia  in  connexion 
with  the  Established  Church  of  Scotland,  do  bind  and  oblige  ourselves  to 
bury  in  oblivion  all  matters  which  in  time  past  have  been  the  subject  of 
mutual  complaint  and  accusation,  and  engage  in  every  part  of  our  future 
conduct  towards  each  other  to  act  in  strict  conformity  to  the  laws  of 
Christ  and  of  the  Scottish  Church,  we  declare  anew  our  adherence  to  the 
doctrines  of  the  confession  of  faith  and  to  the  other  standards  and  formu- 
laries of  the  Established  Church  of  Scotland,  and  promise  that  in  the 
exercise  of  discipline  we  shall  follow  the  laws  of  that  Church,  so  far  as 
applicable  in  this  Colony,  and  that  whatever  may  be  our  individual 
opinion  will,  so  long  as  ice  are  members  of  tlie  Courts  submit  ourselves  to 
the  judgments  and  determinations  of  the  majority  of  our  number  regu- 
larly mot  and  sitting  in  Presbyteries  and  Synod. 

It  will  be  observed  that  by  the  Bond  of  Union  there  is  a  power  en- 
abling a  party  signing  to  render  it  null  as  to  himself,  by  retiring  from 
the  arrangements  or  contracts,  if  it  can  be  so  called ;  but  the  power  of  the 
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Synod  did  not  depend  on  this  bond — it  was  conferred  by  the  Act  of        I860. 
Council,  4  Victoria,  No.  18,  which  gave  the  Synod  ecclesiastical  jurisdic-      p^j^y 


£8 


tion  over  certain  churches,  of  which  the  church  in  question  was  one.  ,      ^■• 

*■  Attorn  KY- 

On  the  6th  of  February,  1842,  Dr.  Layig  adtlressed  his  congregation 
from  the  pulpit,  stating  his  determination  to  break  off  his  connexion  with  '  '-^^^^ 
tho  Synod,  and  designating  it  by  innuendo  which  cannot  be  mistaken, 
as  a  synagogue  of  Satan.  On  the  9th  of  the  same  month  this  address 
was  published  in  a  newspaper,  and  on  the  1st  of  March  he  addressed  a 
letter  to  the  Synod,  by  which  he  stated  that  he  withdrew  from  it.  The 
grounds  of  his  withdrawal  are  alleged  by  him  to  have  been  his  disappro- 
bation of  the  system  by  which  ministers  of  all  denominations  of  Christians 
are  supported  by  the  Government  under  the  general  Church  Act. 

Proceedings  were  taken  against  liim  in  the  course  of  the  year  in  and 
by  the  Synod  as  for  ecclesiastical  offences  made  patent  by  a,/ama  damosa. 
There  is  no  question  but  that  he  was  cited  to  appear  before  the  Court, 
and  that  he  did  not  appear  to  object  to  the  jurisdiction  ;  but  it  is  very 
doubtful  whether  the  proceedings  taken  were  in  strict  conformity  with 
the  practice  of  the  ecclesiastical  courts  in  Scotland.  However,  on  the 
11th  of  October,  1842,  at  a  meeting  of  the  Synod,  thirteen  meml)srs 
being  present,  the  following  sentence  was  passed  on  Dr.  Lang,  as  appears 
by  the  Synod  Act  Book : — Therefore,  the  Synod  did,  by  their  vote, 
depose  the  said  Dr.  John  Dunmore  Lang  like  as  they  hereby  do,  in  the 
name  of  the  Lord  Jesus  Christ,  the  alone  king  and  head  of  the  Church, 
and  by  virtue  of  the  power  and  authority  committed  by  Him  to  them, 
depose  the  said  John  Dunmm'e  Lang  from  the  office  of  the  holy  ministry, 
prohibiting  and  discharging  him  to  exercise  the  same,  or  any  part  thereof, 
in  all  time  coming,  under  the  highest  censures  of  the  Church,  and  declare 
the  Scots  Church,  Jamison-street,  vacant  from  and  after  the  day  and 
date  of  this  sentence,  and  appoint  intimation  of  the  sentence  to  be  made 
from  the  pulpit  of  the  said  church,  and  to  the  very  reverend  the 
Moderator  of  the  General  Assembly  of  the  Church  of  Scotland,  and  the 
reverend  the  Moderator  of  the  Presbytery  of  Irvine,  the  Presbytery 
which  ordained  Dr.  Lang,  Dr.  Lang  did  not  submit  to  this  sentence, 
and  has  from  that  time  to  this  retained  possession  of  the  church.  It 
may  be  that  the  Synod  exceeded  its  power  in  passing  a  sentence  of 
deposition  from  the  ministry  on  him,  but  it  clearly  had  power,  by  virtue 
of  the  2nd  section  of  the  4tli  Vic,  No.  18,  to  declare  the  vacancy  of  the 
Scots  Church,  Jamison-street,  which  is  the  only  matter  now  in  question. 
I  do  not  think  it  necessary  for  me  to  consider  wiiether  tho  proceedings 
were  regular  or  not,  for  there  was  ample  opportunity  for  Dr.  Lang  to 
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1860.        have  appeared  before  the  Court,  and  there  to  have  challenged  their  pro* 

PuRVEs      prietj.     He  did  not  do  so,  and  having  neglected  to  make  such  a  defence, 

^'  I  am  not  now  to  allow  him  to  take  advantaee  in  this  Court  of  such 

Attorney-  ° 

General,     neglest. 

Mil/ordT.J,  It  is  not  for  ma  to  determine  whether  the  offence  with  which  Dr. 
Lang  was  charged,  viz.,  the  doctrine  promulgated  by  him  that  the  Presr 
byterian  Church  ought  not  to  receive  any  aid  from  the  State,  was 
sufficient  to  shew  that  he  had  been  guilty  of  introducing  derisive  courses 
in  that  church,  or  that  the  slandering  the  Synod  was  sufficient  to 
authorise  the  sentence  so  far  as  to  deprive  him  of  the  church,  for  this  is 
not  a  court  of  appeal ;  the  proper  tribunal  has  decided  that  they  were. 
Putting  aside,  however,  the  sentence  itself,  I  am  of  opinion  that  the 
refusal  of  Dr.  Lang  to  submit  to  the  jurisdiction  of  that  Court,  is  suf  - 
ficient  for  me  to  say  that  he  ought  not  to  hold  the  church  in  question, 
for  if  he  should  hold  it,  he  would  do  so  on  terms  directly  opposed  ta 
law. 

I  do  not  advert  to  the  proceedings  of  the  Presbytery  of  Irvine,  taken 
in  consoquence  of  the  sentence  passed  here  on  Dr.  Lang^  for  there  is  no 
satisfactory  evidence  of  what  did  take  place,  nor  is  the  result  material 
to  the  decision  of  this  suit. 

Under  these  circumstances  I  decree  that  Dr.  Lang  and  Mr.  Ramsay, 
who  is  absent  from  the  Colony,  but  appeared  at  the  hearing,  be  removed 
from  being  trustees  of  this  church  and  the  other  buildings  standing  on 
the  land  contained  in  the  grant  from  the  Crown,  and  that  it  be  referred 
to  the  Master  to  appoint  five  new  trustees  in  the  places  of  the  original 
five  trustees.  I  dismiss  the  bill  against  the  defendant  George  Bofjoman, 
he  not  having  been  a  trustee  duly  appointed,  and  not  having  acted  in 
that  character,  and  the  plaintiff  must  pay  their  costs,  they  having 
made  him  a  party  improperly.  And  I  declare  Dr.  Lang  to  be  no  longer 
the  minister  of  the  church,  and  I  order  an  injunction  to  issue  to  restrain 
him  from  using  the  church  and  from  exercising  the  powers  and  duties  of 
the  minister  of  it  And  I  order  him  to  deliver  up  possession  thereof  to 
the  said  new  trustees,  when  and  so  soon  as  they  shall  be  appointed  ;  and 
I  order  that  the  said  Dr.  Lang  and  Mr.  Ramsay  do  all  necessary  acts  for 
vesting  the  premises  in  such  new  trustees,  and  I  oixler  that  an  injunc- 
tion do  issue  to  restrain  the  defendants.  Dr.  Lang  and  Mr.  Ramaay, 
from  interfeiing  with  the  Church  and  premises,  save  as  directed  by 
this  decree.  Although  there  is  no  prayer  for  any  occupation  rent  to  be 
placed  on  the  church  since  1842,  it  might  perhaps  have  been  imposed, 
this  being  a  suit  for  the  regulation  of  a  charity,  but  I  do  not  think  it 
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necesstury,  as  it  has  been  used  as  a  place  of  worship  for  a  congregation        1860. 
of  Presbyterians  during  that  time.     As  the  suit,  however,  has  been      Pu^vics 

rendered  necessary  by  the  acts  of  two  of  the  trustees,  Dr.  Lan/g  and  <^* 

-._     _^  .,  ,,  i      I. ..  Attoknby- 

Mr.  RaiMay^  they  must  pay  the  costs  of  it.  Gbnkral. 

Order  accordingly.      Mil/ord  P.J. 

On  Oct.  18, 

Gordon^  for  the  defendant,  the  Bev.  Dr.  Lang^  moved  to  suspend  the 
injunction,  restraining  him  from  preaching  at  the  Scots  Church,  Jamie- 
son-street.  There  was  an  appeal  to  the  Full  Court.  He  cited  the 
Atlomey-General  %\  Mottroe  (2). 

Darvally  Q.C.,  Broadhurst,  Q.C.,  and  Wige  opposed  the  application. 

Therry,  P.J.,  directed  that  the  injunction  should  be  suspended,  and 
that  the  costs  of  the  application  should  abide  the  event.  He  did  this 
upon  the  authority  of  the  Attorney-General  v,  Monroe^  which  he  con- 
sidered to  be  on  "  all  fours  "  with  the  present  case,  although  he  confessed 
his  inability  to  understand  the  principle  of  the  decision  alluded  to,  or 
to  concur  therein. 

The  argument  on  the  appeal  was  heard  by  the  Full  Court,  April  30, 
May  1,  2,  3,  4,  and  5,  1860. 

Gordon^  and  laaace^  for  the  appellant. 

Sir  Willican  Manning^  QC,  and  DarvaUy  Q.C.,  for  the  respondents, 

MUford  for  the  defendant  Ramsay. 

Cur.  adv.  wit. 

Judgment  was  delivered  by  their  Honors,  separately,  July  31. 

The  Acting-Chief  Justice.  This  case  came  before  the  Full  Court, 
upon  a  hearing,  by  way  of  appeal,  from  the  decision  of  the  Primary 
Judge,  Mr.  Justice  Milford.  The  reasons  for  his  Honor's  decision  are 
fully  reported  in  the  Sydney  Morning  Herald  of  the  15th  October, 
1859.  All  tlie  material  &cts  of  the  case,  and  the  Colonial  Statutes 
relating  to  them,  are  so  fully  and  clearly  detailed  in  that  judgment,  that 
it  is  unnecessary  again  to  recite  at  length  those  circumstances  and 
enactments. 

The  Primary  Judge  decreed  substantially  in  compliance  with  the 
prayer  of  the  plaintiff's  bill,  upon  the  ground  that  the  plaintiffs  had 
declared  vacant  the  church  in  which  the  rev.  defendant,  Dr.  Lang^ 
officiated  as  minister,  and   that  the  defendants,  as  trustees  for  the 

(2)  12  Jurist  210. 
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1860.        congregation  of  that  church,  had  allowed  Dr.  Laiig  to  occupy  the  pulpit 

PcmvEs      ftod  to  minister  to  the  congregation  of  the  Scots  Church,  notwithstand- 

Attorxey-    "*^  *^**  ^^  ^*^  h^n  declared  vacant  by  the  plaintiffs,  as'  aforesaid.  The 

General,     declaration  of  vacancy,  and  the  plaintiff's  dlsregaiMi  thereof,  are  the  facta 

JMckiiisonCJ,  upon  which  his  Honor  decreed,  and  the  section  of  the  local  Act,  4  Yic- 

toria,  No.  18,  is  the  law  by  which  the  decision  is  supported. 

It  appears  that  the  rev.  defendant,  Dr.  Lang,  was  ordained  a  minister 
of  the  Church  of  Scotland  by  the  Presbytery  of  Irvine,  in  Scotland^ 
from  whence  he  afterwards  departed,  and  arrived  in  New  South  Wales; 
After  his  arrival  here,  the  then  Governor,  Sir  Rcdph  Darling ^  granted  to 
the  two  defendant-s,  and  some  others,  trustees  for  the  congregation  of 
Scots  Presbyt'Crians  in  Sydney,  and  to  their  successors,  a  piece  of  land 
for  the  purpose  of  erecting  there  on  a  Scots  Church,  in  which  the 
ordinances  of  religion  should  be  dispensed  by  a  regularly  ordained 
Milliliter  of  Church  of  Scotland. 

The  congregation  of  Scots  Presbyterians  mentioned  in  the  grant  was 
formed  shortly  after  the  arrival  in  this  Colony  of  Dr.  Lang,  and  a  church 
constitution  was  agreed  to  by  the  Scots  Presbyterians,  as  set  forth  in  the 
Bill,  and  in  his  Honor's  Judgment  A  Presbytery  was  afterwards 
instituted  by  those  religionists,  and  ultimately  a  Synod  was  established 
by  their  voluntary  agreement,  whereby  the  parties  thereto  agreed  to 
submit  to  its  judgment,  so  long  as  they  were  members  of  the  body. 

Dr.  Lang,  who  had  from  its  erection  been  the  minister  of  the  church, 
built  on  the  land  conveyed  by  Governor  Darling,  became  a  member  of 
the  Synod,  and  afterwards  and  subsequently  to  the  enactment  4  Vic- 
toria, No.  18,  he  in  his  pulpit^  informed  his  congregation  that  he 
intended  to  break  off  his  connection  with  the  Synod,  which  he  then 
described  by  a  language  which,  in  military  circles,  would  probably  be 
denounced  as  mutinous,  and  afterwards  by  letter  announced  to  the 
Sj'nod  his  secession  from  that  body. 

By  the  terms  of  the  Synodical  agreement,  it  is  clear  that  Dr.  Lang 
had  u  full  right  to  withdraw  himself  from  that  association.  He  could 
not,  however,  by  his  own  secession,  withdraw  also  the  real  estate  in  the 
land  granted  by  Sir  Ka^ph  Darling,  and  in  the  buildings  erected  thereon 
from  the-spiritual  and  ecclesiastical  superintendence  of  the  Synod,  if  it 
had  been  previously  brought  under  its  control  by  the  Act,  4  Victoria, 
No.  18,  sec.  2. 

For  the  language  in  which  Dr.  Lang  told  his  congregation  that  he 
intended  to  withdraw  from  the  Synod,  that  body  caused  him  to  be 
indicted,  and  such  proceedings  were  had  thereupon,  that  the  Synod 
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deposed  the  reverend  deiendwit  from  his  o&ce  of  an  ordained  minUter        1860. 
of  the  Church  of  Scotland,  and  declared  his  charch  to  be  vacant.     The      Purves 

plaintifiEs  affirm  in  the  bill  that  the  sentence  of  deposition  was  confirmed     .      ^'' 
*^  *■  Attorney- 

by  the  Presbytery  of  Irvine,  but  this  allegation  is  certainly  not  established    General. 
by  the  evidence  in  the  causa  DiclinsonCJ. 

A  great  deal  of  evidence  was  taken  as  to  the  proceedings  before  the 
Synod  against  Dr.  Lang,  It  was  contended  for  the  defendants  that 
those  proceedings  were  invrrao  ordine  contrary  to  natural  justice  and 
to  the  ecclesiastical  law  of  the  Church  of  Scotland.  On  the  other  hand 
it  was  argued  that  the  Syood's  sentence  of  deposition  was  the  judgment 
of  a  Court  of  competent  jurisdiction,  and  that  the  defendants  were 
estopped  from  contesting  its  validity. 

As  to  this,  it  may  be  remarked  in  passing,  that  the  plaintiffs  did  not 
object  to  the  reception  of  the  evidence  by  which  the  defendants  impugn 
the  deposition  of  Dr.  Lang  ;  and  the  evidence  being  before  this  Court, 
it  may  at  the  least  be  questionable  whether  we  are  estopped  from  con* 
sidering  the  validity  of  the  sentence.  Into  this  question  we  need  not 
enter,  because  the  confirmation  by  the  Presbytery  of  Irvine  of  the 
Synod's  deposition  of  Dr.  Lang  being  unproved,  I  am  of  opinion  that 
his  deposition  by  the  colonial  Synod  was  entirely  inoperative.  For  the 
Synod  was  merely  a  voluntary  association  like  a  club.  Whatever  con- 
stitution or  laws  its  members  passed  would  not  enable  the  body  to 
inflict  punishment  of  any  kind,  or  to  deprive  any  of  its  members  of  any 
legal  skUus  he  might  have  previously  acquired,  unless  a  power  so  to 
proceed  in  poenam  had  been  conferred  on  the  Synod  by  the  Legislature. 
All  the  statutory  powers  which  the  Synod  had  are  specified  in  the 
colonial  Acts  mentioned  in  the  judgment  of  Mr.  Justice  MUford,  and 
in  none  of  those  enactments  is  such  a  power  of  deprivation  conferred 
on  the  Synod  as  it  assumed  to  exercise  by  deposing  Dr.  Lang,  I  entirely 
agree  with  the  Primary  Judge  that  the  plaintiflls  cannot  maintain  their 
case  upon  the  fact  that  Dr.  Lang  was  deposed  by  the  Synod  from  his 
station  a8  an  ordained  minister  of  the  Church  of  Scotland, 

Assuming  <'  ex  abundantia "  that  Dr.  Lang  was  guilty  of  weighty 
ecclesiastical  offences,  and  that  all  proceedings  against  him  were  in  due 
form  of  the  ecclesiastical  law  of  the  Scots  Church,  and  that  all  the 
members  of  the  Synod  would  have  been  competent  members  of  a  church 
court  in  Scotland,  I  am  clearly  of  opinion  that  the  Synod  had  not  the 
power  to  carry  into  effect  the  sentence  it  pronounced. 

Having  considered  very  attentively  the  evidence  in  this  case,  the 
arguments  of  the  counsel  on  the  re-hearing,  and  the  full  and  perspicuous 
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1860.       jadgment  of  the  Primarj  Judge,  I  do  not  see,  as  at  present  advised. 


Pt7RVE8      ^^7  escape  from  the  conclusion  of  his  Honor  tbat  the  prayer  of  the 

V*  bill  should  be  decreed,  upon  the  ground  of  the  defendants  aJlowiog  Dr. 

Gbnbbal.     Lang  to  officiate  in  the  Scots  Church  after  it  had  been  declared  vacant 

DwkinsmC.O.  ^J  ^^^  Sjnod,  except  that^  as  I  understand  it,  the  bill  is  not  founded 

on  such  facts,  and  the  gravamen  of  the  complaint  is  not  put  upon  any 

such  circumstances.      The"  case  decided  on   by  his   Honor  does  DOt 

appear  to  me  to  be  the  gist  of  the  case  that  is  made  by  the  bill. 

Being  of  the  opinion  just  mentioned,  it  would  be  uncalled  for  for  me 
to  say  that  I  entirely  agree  with  his  Honor  in  the  view  he  has  taken 
of  the  case,  apart  from  the  point  of  pleading.  It  would  be  unadvisable, 
moreover,  to  do  so,  as  the  case  might  come  before  us  again  upon  a  bill 
framed  so  as  to  correspond  with  the  facts  on  which  Mr.  Justice  MiJford 
has  rested  his  decision.  Although  as  at  present  advised  I  do  not  see 
that  any  answer  has  been  given  to  his  Honor's  construction  of  the 
local  Acts  mentioned  in  his  judgment,  I  should  wish  not  to  be  precluded 
from  giving  effect  to  any  arguments  that  might  be  adduced  hereafter. 
Hespecting  his  construction  of  the  2nd  section  of  the  4th  Victoria, 
J^o.  18,  though  it  is  highly  dangerous  in  general,  to  alter,  by  c(m8irw(iiio7^ 
the  language  of  a  statute,  it  appears  to  me  that  the  construction  he 
announced  was  necessary  to  effect  the  plain  intention  of  the  Legislature, 
not  suppoaed^  but  eoUected  from  the  Urngtutge  of  the  clatise,  and  the 
•Judge  acted  upon  the  principle  of  interpretation  laid  down  by  Baron 
Parke  in  Becke  v.  Smith  (3),  and  in-  consistency  with  the  decision  of 
this  Court  in  the  recent  case  of  Sales  v.  Moore,  (4) 

As  before  stated  Mr.  Justice  Milford  has  decided  that  the  plaintiffs 
were  entitled  to  the  decree  he  has  made,  because  the  Synod  has  declared 
the  Scots  Church  vacant,  and  notwithstanding  that  declaration,  the 
defendants  as  trustees  have  allowed  Dr.  LaTig  to  act  as  the  minister  of 
the  congregation  therein.  Those  facts,  doubtless,  appear  on  the  bili^ 
but  that  pleading,  as  I  understand  it,  is  not  founded  upon  them.  They 
do  not  constitute  the  gravamen  of  the  complaint ; — they  are  not  the 
gist  of  the  bill. 

The  bill  sets  out  the  ordination  of  Dr.  Lang,  the  formation  in  New 
South  Wales  of  a  Church  constitution,  a  grant  from  the  Governor  of  a 
piece  of  land  for  the  purpose  of  erecting  a  Scots  Church  thereon,  the 
formation  of  a  Presbytery  and  afterwards  of  a  Synod.  It  then  states 
that  the  Synod  deposed  Dr.  Lang  from  the  holy  ministry,  and  declared 
the  Scots  Church  vacant  from  and  after  the  date  of  the  said  sentence. 

(3)  2  M.  &  W.  191.      (4)  The  Sydney  Morning  Herald,  April  11  and  17,  1860. 
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In  the  bill  it  is  also  stated  that  Dr.  Lang^a  deposition  was  reported  tO;         IdOO. 

and  confirmed  by,  the  Presbytery  of  Irvine,  by  whom  he  was  ordained.      Furvbs 

The  bill  then  states  that  notwithstanding  the  Synod's  sentence  of  depo-    .     ^' 

,  ,  Attobnky- 

sition,  Dr.  Lang  continued  to  officiate  as  minister  of  the  church  declared    Gknk&a^l.  . 
to  be  vacant,  and  that  the  other  trustees,  though  applied  to  for  that  DJcikMUonC. J. 
purpose,  would  not  co-operate  with  the  Synod,  but  have  allowed  Dr. 
Lang  to  officiate  in  the  character  of  a  minister  as  before  his  deposition 
from  the  ministry. 

Now  although  the  bill  states  that  the  church  was  declared  vacant  by 
the  Synod,  and  that  the  defendants  nevertheless  continued  to  allow  Dr. 
Lang  to  act  as  the  minister  of  the  church,  it  seems  to  me  that  the  dist 
obedience  to  that  declaration  is  not  the  substantive  fact  on  which  the 
bill  is  founded.  The  declaration  of  the  vacancy  is  set  forth  in  the  bill 
not  as  a  proceeding  which  the  Synod  could  take  ex  mero  motUy  and  with 
which  the  defendants  were  bound  to  comply,  but  as  an  accessory  and 
consequence  of  the  Synod's  sentence  of  deposition,  the  fact  on  which  the 
bill  is  really  baaed.  To  my  mind  no  one  could  gather  from  the  language 
of  the  bill,  that  the  plaintiffs  state  their  case  to  be  thus,  viz.,  that  by  the 
Act,  4th  Victoria,  No.  18,  the  church  was  placed  under  the  spiritual 
and  ecclesiastical  superintendence  of  the  Synod,  and  in  exercise  thereof 
it  declared  the  church  to  be  vacant  It  is  not  stated  that  the  Synod 
without  any  reason,  but  in  the  exercise  of  absolute  power  declared  the 
church  to  be  vacant.  It  is  not  stated  that  the  Synod  declared  the 
church  vacant  because  Dr.  Lang  was  disobedient  or  disrespectful  towards 
tiiat  body.  But  it  is  expressly  set  forth  in  the  bill  that  Dr.  Lang  was 
in  form  of  law  deposed  by  the  Synod  Jrom  the  holy  ministry,  and  that 
his  church  was  vacant  from  and  after  the  day  and  date  of  such  sentence, 
and  that  it  was  his  duty  to  abstain  from  officiating  as  a  minister  as 
before.  It  is  obvious  from  their  reference  to  the  confirmation  of  their 
proceedings  by  the  Presbytery  of  Irvine,  that  the  fact  on  which  the 
plaintiffs  have  founded  their  bill  is  Dr.  Lang*8  defiance  of  their  sentence 
of  deposition,  and  not  the  trustees'  disregard  of  the  Synod's  declaration 
of  that  the  church  was  vacant. 

Now,  as  there  is  nothing  in  the  evidence  to  show  that  there  was  a 
deposition  of  Dr.  Lang  from  the  ministry  by  the  Presbytery  of  Irvine, 
the  only  question  which  remains  is  this,  can  we  on  this  bill  reject  as 
surplusage  all  that  relates  to  Dr.  Lang's  deposition,  and  uphold  the  decree 
«£  the  Primary  Judge  upon  the  fact  thus  set  out  in  the  fourteenth 
pangraph  of  the  bill,  "declared  the  Scots  Church,  Jamison-street,  vacant," 
witboiit  regarding  the  context  with  which  those  words  are  associated. 
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1860.  It  appears  tD  rae  quite  clear  upon  the  face  of  the  bill  the  ground  of 

PuRVEs  the  plaintiflfs  complaint  is,  that  Dr.  Lang^  having  been  deposed  from  the 
Arrrt'  '  •  -  ^^^  ministry  is  no  longer  an  ordahved  minister  of  the  Church  of  Scotland, 
General,  and,  therefore,  that  he  and  the  other  defendant,  as  trustees  named  in 
/)tVK/woHC.J.  Sir  Ralph  Darling's  grant,  have  been  guilty  of  a  breach  of  trust  in 
allowing  the  ordinances  of  religion  to  be  dispensed  in  the  Scots  Church 
by  a  clergyman  wlio  is  not  such  a  minister  as  i&  required  by  Governor 
Darling's  grant .  The  bill  having  been  framed  in  its  present  shape,  the 
defendants  were  naturally  led  to  put  their  defence  as  they  have,  on  the 
fact  and  validity  of  the  deposition,  and  to  regard  the  averment  that  the 
Church  was  deslared  vacant  as  being  a  matter  merely  consequential  upon 
the  deposition.  If  the  bill  had  stated  that  the  Synod  had  declared  the 
Church  vacant  for  the  contumacious  and  disrespectful  language  and 
conduct  of  Dr.  Lang,  and  that  he  was  retained  as  pastor  of  the  congre- 
gation after  application  by  the  Synod  for  his  removal,  I  am  of  opinion 
that  the  defendants  would  have  prepared  their  defence  on  considerations 
altogether  different  from  those  which  they  have  opposed  to  the  present 
bill.  The  gravamen  of  the  bill  is  that  Dr.  Lang  is  not  an  ordained 
Jfinister  of  t/ie  Church.  That  is  the  fact  virtually  contested  in  the 
defendant's  answer.  There  seems  to  be  nothing  stated  in  the  bill  to 
invite  any  contest  on  the  point  whether  the  Synod  was  invested  with 
the  power  by  the  4th  Victoria,  No.  18,  to  declare  the  church  vacant 
upon  grounds  independent  of  the  deposition,  or  upon  no  grounds  at  all. 

From  the  4th  section  of  the  introductory  chapter  of  Storey  on  Equity 
Pleading^  and  the  note  thereto,  and  also  from  the  reason  of  the  procedure 
in  each  jurisdiction,  it  appears  to  me  that  there  is  a  close  analogy  between 
the  systems  of  common  law  and  equity  pleading.  A  bill  in  equity  should, 
therefore,  equally  with  a  declaration  at  common  law,  distinctly  apprise 
a  defendant  of  the  facts  he  is  to  answer,  and  to  inform  the  Court  of  the 
circumstances  on  which  it  is  to  adjudicate.  I  perceive  nothing  in  the 
bill  to  apprise  any  body  that  the  case  in  it  is  the  non-compliance  by  the 
trustees  with  the  Synod's  declaration  that  the  Church  was  vacant,  except 
on  the  ground  of  Dr.  Lang's  deposition  from  the  ministry.  That  the 
Synod  declared  the  Church  vacant,  and  that  the  trustees  have  disregarded 
the  declaration,  are  certainly  apparent  on  the  bill,  but  do  not  appear  to 
be  put  forward  in  it  as  the  ground  of  complaint  The  case  made  by  the 
bill  is  based  on  the  deposition  of  Dr.  Lang,  and  not  on  his  disobedience 
of  the  Synod,  and  his  contempt  of  its  spiritual  and  ecclesiastical  super- 
intendence. In  the  Equity  cases  we  continually  meet  with  decisions 
that  the  Court  could  not  adjudicate  upon  facts  stated  which  do  not 
constitute  the  case  made  by  tlie  bill.     To  this  rule  there  are  exceptions. 
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doubtless,  but  I  have  heard  of  no  exception  similar  to  that  under  dis-        I860. 


cussioD,  and  it  is  unadvisable  to  multiply  exceptions  to  a  sound  rule  of      Purvks 
forensic  allegation.     There  are  doubtless  cases  respecting  charities  in     .      ''* 

r  o  AlTORyEY- 

which  it  has  been  held  that  a  Court  of  Equity  will  disregard  form  in  Gexeral. 
pleadings,  when  the  inaccuracy  does  not  affect  the  cause  in  substance.  DickinsoiiC.J, 
It  is  stated  in  Siorey  on  Equity  Pleading  (edition  1857,  page  39,  note  2) 
that  in  the  case  of  bills  for  charities,  Courts  of  Equity  will  grant  relief, 
upon  any  matter  arising  upon  the  state  of  the  case,  though  it  is  not 
particularly  mentioned  and  insisted  on  and  prayed  by  the  bill.  The 
cases  cited  in  support  of  this  proposition  are  Attorney-General  v.  Jeanea 
(5),  Attorney-General  v.  Gleg  (6),  Attorney-General  v,  Scott  (7),  Attorney- 
General  V.  Brooke  (8),  Attorney-General  v,  Vivian  (9),  and  in  a  case  in 
11  Ves.  (10).  All  these  cases  (Attorney  v  Gleg,  and  the  case  in  11  Ves. 
241  excepted)  seem  to  me  merely  to  show  that  in  cases  of  charity,  a 
Court  of  Equity  will  grant  the  relief  tohich  is  agreeable  to  tlie  case  made 
by  tlie  bill,  notwithstanding  defects  in  the  prayer.  As  to  the  case 
Atiomey-Ge)ieral  v.  Gleg,  all  I  can  collect  from  it  is  what  is  laid  down  in 
these  very  vague  and  general  terms :  '<  The  Court  has  a  particuar  free  and 
extensive  jurisdiction  in  the  case  of  a  charity,  and  is  not  confined  to  the 
proper  or  formal  methods  requisite  in  other  cases."  The  case  in  11 
Vesey  decides  merely  that  in  a  charity  case  the  Judge  may  rectify  his 
own  decree  on  the  case  made  by  the  bill  without  a  rehearing. 

These  cases  do  not  appear  to  me  to  apply  to  that  which  is  before  us. 
For  if  the  declaration  of  the  vacancy  of  the  church  which  appears  on 
the  bill,  is  not,  per  m,  put  forth  in  that  pleading  as  the  ground  of  the 
plaintiff's  suit,  the  defect  must  be  considered  as  one  not  merely  of  form, 
but  entirely  as  one  of  subjstance. 

The  principles  of  Equity  pleading  are  analogous  to  those  of  Common 
Law  pleading.  At  Common  Law  it  is  a  rule  that  the  Court  is  bound 
to  examine  the  whole  record,  and  to  give  judgment  for  the  party  entitled 
to  it  in  substance.  But  a  Court  of  Law,  in  reviewing  a  record  for  such 
a  purpose,  will  not  award  a  judgment  which  would  be  warranted  by 
facts  alleged  upon  the  proceedings,  unless  the  cause  of  action  is  placed 
specifically  upon  them,  or  they  amount  to  the  same  kind  of  breach  as 
that  on  which  the  action  is  placed — Stephen  on  Pleading,  ed.  11  p.  163  ; 
Marsh  v.  Bulteel  (11);  Head  v,  Baldrey  (12) ;  Gharnley  v,  Winstanley 
(13).     Hence  it  is  clear,  that  at  Common  Law  the  omission  to  allege,  a« 

(5)  1  Atk.  355.  (6)  1  Atk.  356.  (7)  1  Ves.  Sen.  418.  (8)  18  Ves.  325. 
(9)  1  Rnss.  235.  (10)  11  Ves.  241,  A,Q.  r.  Whitdy.  (11)  5  B.  &  Aid.  507. 
(12)  6  A  ft  K  459.        (13)  5  East  266. 


121*>  6nPRlUS   COUBT  CASES. 

1860.        the  ground  of  aetionj  facts  which  would  warrant  a  judgment,  is  treated 


PuBYEs      <^  ^  defect  in  substance.     As  it  is  at  law  a  defect  in  substance,  I  onmot 

A     ^'     ^     conceive  how  it  can  only  be  a  defect  of  form  in  Equity  pleading.     The 

Gbnbbal.     reason  why  at  law  judgment  is  not  given  upon  facts  not  put  forward  as 

DkkiruonCJ,  the  cause  of  action  can  only  be,  that  the  defendant  is  not  thereby 

apprised  sufficiently  that  he  is  to  apply  his  defence  to  them.     The  reason 

is  obviously  as  applicable  to  a  defendant  in  a  Court  of  Equity  as  to  « 

similar  party  in  a  suit  at  law. 

I  am  of  opinion  that  the  case  of  Dr.  Lang's  deposition,  set  up  by  the 
bill,  has  wholly  failed ;  and  his  being  suffered  to  officiate  after  the 
Synod  had  declared  the  church  vacant  is  not  the  case  made  by  this  bill, 
and,  therefore,  that  the  defendants  are  entitled  to  our  judgment. 

If  the  facts  relied  on  by  the  Primary  Judge  had  been  the  case  made 
by  the  bill,  I  must  say  that  I  do  not)  as  at  present  advised,  see  how  his 
Honor's  conclusion  could  be  denied.  On  the  point  of  pleading  I  am 
happy  to  be  fortified  by  the  opinion  of  my  late  colleague  Mr.  Justice 
Therry^  who  in  a  very  full  and  able  judgment  on  a  question  raised  on  a 
proceeding  in  this  suit,  reported  in  the  Sydney  Morning  Ilercdd  of 
August  13th,  1856,*  observing  on  the  Act,  4  Victoria,  No.  18,  said  "It 
may  be  that  for  the  purpose  of  satisfying  all  the  requirements  of  the 
Act,  there  are  good  grounds  for  compelling  the  original  trustees  to 
transfer  it  to  other  trustees  whether  Dr.  Lang  be  a  deposed  minister  or 
not,  but  the  present  bill  "  (viz.,  that  now  before  us)  "  is  not  shaped  with 
that  view  or  for  tluit  object,*^ 

On  the  other  points  in  this  case  I  agree  with  the  rest  of  the  Court 
that  the  acts  in  question  are  public  acts,  and  that  we  have  all  the  neces- 
sary parties  before  us. 

MiLFORD,  J.  After  fully  considering  the  arguments  of  counsel  on  this 
appeal,  I  remain  of  the  same  opinion  which  I  entertained  at  the  original 
hearing  before  me  as  Primary  Judge,  and  for  the  same  reasons,  though 
I  must  say  that  opinion  has  been  somewhat  shaken  by  the  arguments 
used  by  his  Honor  the  Chief  Justice  in  his  judgment  on  the  one  point  on 
which  he  rests  it,  and  to  which  I  will  advert,  namely,  the  difficulty 
whether  the  pleadings  bring  the  case  on  which  my  judgment  was  founded  . 
properly  before  the  Court.  The  matter  complained  of  is  this — :that  Dr. 
Lang,  being  a  minister  of  the  Scots  Church  in  Jamison-street,  and  being 
subject  to  the  ecclesiastical  jurisdiction  of  the  Synod  of  Australia,  and 
being  sentenced  to  be  deposed  from  his  status  as  a  minister  of  the  church. 

Ante,  p<  955. 
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and  being  removed  from  being  the  minister  of  the  church  in  Jamison-        1860. 


street,  the  trnstecs  of  that  chnrch  still  allowed  him  to  occupy  the      Purves 

P    P  Attobnby- 

The  bill  prays  for  an  injunction  to  prevent  him  from  occupying  the  ^*n*^a^' 
pnlpit,  and  for  the  appointment  of  new  trustees.  It  is  true  that  the  bill  Afi(/brd  J., 
states  that  he  was  deposed  from  being  a  minister  of  the  Church  of  Scot- 
land by  the  sentence  of  the  Synod,  and  lost  his  status  as  such  minister, 
and  that  he  ought  to  have  given  up  the  church,  and  it  also  states  the 
sentence  itself,  which  orders  him  to  be  removed  from  the  church  in 
Jamison-street  as  a  distinct  adjudication,  and  not  because  he  had  been 
deposed  from  the  ministry,  at  least  it  does  not  say  so,  whatever  might 
have  been  in  the  minds  of  the  persons  passing  it. 

The  bill  seeks  relief,  as  it  appears  to  me,  upon  the  proper  ground — 
the  sentence  of  the  Synod. 

It  is  said,  however,  that  the  ground  for  the  relief  sought  is  not  the 
proper  ground  ;  that  it  is  Dr.  Lang's  deposition  from  the  ministry.  I 
think  not ;  but  that  it  is  the  sentence  which  embodies  in  terms  his 
removal  from  the  church  in  Jamison-street. 

The  case  is  similar  to  that  of  a  plaintiff  claiming  relief  in  respect  of  a 
will  or  deed  which  he  sets  out  in  his  bill,  and  relies  on  some  clause  or 
expression  in  it.  Surely  the  Court  would  grant  relief  if  it  should  be  of 
opinion  that  the  clause  relied  on  did  not  authorise  the  claim,  but  another 
clause  in  the  will  or  deed  did.  The  will  or  deed  being  the  foundation  of 
ihe  claim  there,  as  the  sentence  is  here.  There  are  several  cases  where 
the  Court  has  refused  the  relief,  because  the  cases  made  by  the  bill  has 
not  been  proved,  but  some  other  case  not  made  by  the  bill  which  would 
justify  a  decree  if  alleged,  has  been  proved,  because  the  attention  of  the 
defendant  is  not  directed  to  the  matter  complained  of,  as  where  one 
breach  of  trust,  or  one  act  of  wilful  default,  by  a  trustee  has  been 
alleged  by  the  bill,  and  another  proved ;  but,  in  the  present  case,  what 
is  alleged  is  proved.  So,  again,  which  is  a  stronger  case,  where  on  a  bill 
for  specific  performance  a  case  of  waiver  of  objections  to  the  title  is 
stated  on  the  face  of  the  bill,  and  is  proved,  but  has  not  been  insisted 
on  in  the  bill  as  a  waiver,  a  reference  to  inquire  into  the  validity  of  the 
title  has  still  been  decreed.  There  the  bill  does  not  pray  for  the  same 
relief  that  is  asked  for  at  the  hearing  of  the  cause,  viz.,  a  decree  without 
a  reference  of  the  title.  In  the  present  case  the  bill  prays  for  the  relief 
which  is  suggested  by  the  statements  in  the  bill,  and  the  attention  of 
the  defendants  is  sufficiently  directed  to  the  ground  of  complaint,  viz., 
to  the  proceedings  before  the  Synod  and  the  result.     What  further 
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information  could  Dr.  Lang  require  to  enable  him  to  conduct  his  defence? 
It  is  not  as  if  the  defendant's  attention  had  been  drawn  to  a  different 
state  of  things  than  that  which  induced  the  sentence;  they  are  all 
correctly  alleged  and  relied  on  in  the  bill  and  are  proved,  as  is  the  sen- 
tence itself,  which  includes  a  removal  from  the  church  in  Jamison-street, 
as  well  as  a  deposition  from  Ministry,  though,  no  doubt,  the  defendant's 
attention  is  more  particularly  drawn  to  the  part  of  the  sentence  which 
was  beyond  the  power  of  the  Synod  to  pass.  Dr.  Lang  is  told  that  he 
has  no  right  to  be  the  minister  of  the  church  in  Jamison-street,  and, 
therefore,  the  relief  is  prayed. 

I  cannot  say  that  I  entertain  this  opinion  with  great  confidence  in  the 
correctness  of  it,  but  on  the  whole  I  do  not  think  the  extreme  strictness 
of  pleading  at  common  law  is  applicable  to  such  a  case  as  the  present, 
more  especially  as  it  is  one  relating  to  a  charity  where,  if  there  appears 
to  be  a  case  for  relief,  relief  will  be  given,  though  not  set  forth  in  the 
pleadings  in  the  most  correct  manner. 

The  Court  certainly,  even  in  the  case  of  a  charity,  would  not  remove 
a  defendant  from  being  a  trustee  or  a  minister  from  his  pulpit  unless  he 
had  been  given  due  notice  of  what  is  charged  against  him,  so  that  he 
might  have  ample  opportunity  to  defend  himself,  but  in  this  case  ample 
notice  and  information  has  been  given. 

This  is  the  only  matter  on  which  I  entertain  doubt,  but  I  will  advert 
to  some  of  the  topics  urged  on  the  argument. 

It  is  said  that  some  of  Dr.  Lang's  friends  ought  to  be  parties  to  the 
suit. 

They,  however,  are  only  cestui  que  trusts,  and  are  already  represented* 

The  Court  would  no  doubt  direct  in  the  administration  of  a  charity 
that  all  persons  having  contending  interests  should  be  heard,  but  the 
interests  of  those  sought  to  be  introduced  here  are  the  same  as  those  of 
Dr.  Lang^  and  his  contention  is  their  contention.  They  could  urge  no 
more  than  ho  has  done.  It  would  be  a  diflficult  thing,- too,  to  ^x,  on  par- 
ticular individuals  to  make  parties,  and  on  whom  to  serve  the  Bill,  and 
no  objection  has  been  taken  to  a  want  of  parties  by  the  answer. 

It  was  urged  also  the  Acts  of  Council  relating  to  the  regulation  of  the 
Presbyterian  churches  are  private  Acts,  and  that  therefore  the  Church 
in  Jamison-street  is  not  bound  by  them. 

Even  if  these  were  private  Acts,  the  terms  of  them  are  plain  enough, 
and  they  cannot  be  said  to  have  been  fraudulently  or  intentionally  passed 
behind  the  backs  of  the  parties  interested,  viz.,  the  whole  body  of 
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Presbyterians  ia  Sydney.     They  must  be  construed  as  any  other  Act  of        I860. 

Parliament    These  Acts,  however,  must  be  held  to  be  public,  not  private  Purves 

Acts — they  relate  to  the  general  community  of  Presbyterians — they  are  .      ^* 

not  enacted  for  the  benefit  of  a  person,  a  company,  or  a  locality,  which  General. 

according  to  Dtcarria^  constitutes  a  private  Act,  anybody  may  become  Mil/ord  J. 
a  Presbyterian. 

On  the  whole,  I  think  the  appeal  should  be  dismissed  with  costs. 

Wise,  J.  Having  been  one  of  the  counsel  for  the  plaintiffs  in  this 
case  when  it  was  heard  before  his  Honor  the  Primary  Judge,  and  having 
then  formed  a  very  decided  opinion  upon  the  principal  questions  involved, 
I  regret  that,  by  law,  I  was  obliged  to  act  as  a  member  of  the  Court  of 
Appeal ;  and  I  further  regret  that  in  consequence  of  the  difference  of 
opinion  between  his  Honor  the  Acting  Chief  JiLstice  and  Mr.  Justice 
Milfordy  I  am  obliged  to  deliver  a  separate  judgment. 

The  elaborate  judgments  that  have  already  been  delivered  relieve  me 
from  any  lengthened  statement  of  the  facts  or  the  statutes  which  are 
necessary  to  be  considered,  and  I  shall  content  myself,  therefore,  with 
fitating  the  principles  upon  which  my  decision  rests. 

The  case  before  the  Court  seems  to  me  almost  sui  generis.  The  plain- 
tiffs are  a  quasi  corporate  body,  by  their  name  connected  with  the  system 
of  Presbyterian  Church  government,  and  yet  constituted  and  invested 
with  the  name  by  statute,  and  is  by  statute  required  to  be  "in  connexion 
with  the  Established  Church  of  Scotland,  and  to  continue  its  adherence 
to  the  confession  or  faith  and  the  other  standards  and  formularies  of 
the  Established  Church  of  Scotland,  and  in  the  exercise  of  discipline 
to  follow  the  laws  of  that  Church."  Notwithstanding  this  name  and  defini- 
tion of  the  character  of  the  Synod,  it  is  a  fact  beyond  dispute  that  the 
strict  rules  of  the  Established  Church  of  Scotland  were  never  intended 
to  be,  nor  could  have  been  followed  out.  Ministers  signed  the  Bond  of 
Union  (referred  to  in  the  4th  Victoria,  No.  18),  and  became  members 
of  the  Synod  of  Australia,  who  according  to  the  ecclesiastical  law  of 
Scotland  could  not  have  sat  in  the  Synod  of  Scotland,  and;  although  by 
that  law  an  appeal  to  the  General  Assembly  seems  to  be  an  essential 
part  of  the  system,  no  provision  whatever  was  made  for  such  an  appeal, 
nor,  as  I  apprehend,  would  that  body  have  any  jurisdiction  over  the 
Synod  here. 

The  defendant,  the  Rev.  Dr.  Zan^,  is  one  of  those  who  signed  the 
Bond  of  Union,  and  for  some  time  took  part  in  the  proceedings  of  the 
Synody  bat  for  certain  reasons  severed  himself  from  them,  and  upon  that 

2c 


12U 


81TPRBMB  COURT  OASES. 
1860.       ground  denies  that  they  or  the  Court,  at  their  instance,  have  any  right 


PuBVEB  to  interfere  with  him  in  any  capacity.  The  phiintiffs,  is.,  the  Synod 
Ati^nbt-  ^*®  ^  ^^^^  ^^^  them  for  the  sake  of  convenience),  say  the  Court  is  called 
General,     upon  to  interfere,  because  the  trusts  under  a  grant  from  the  Crown  for 

Wm  J.  "  the  congregation  of  the  Scots'  Presbyterians"  have  not  been  carried 
out,  and  that  the  trustees,  therefore,  ought  to  be  removed. 

I  think  a  great  deal  of  the  apparent  difficulty  in  the  case  has  arisen 
from  the  circumstances  that  one  of  the  trustees  is  also  a  member  of  the 
Synod  as  a  minister,  and  being  a  regularly  ordained  minister  of  the 
Church  of  Scotland,  was,  and  still  claims  to  be,  the  minister  of  the  Scots 
Church,  for  the  benefit  of  which  the  said  grant  was  made. 

I  shall,  in  dealing  with  the  case,  treat  them  as  distinct  persons,  for 
the  fact  that  Doctor  Lang  fills  the  character  of  a  minister  as  well  as  a 
trustee,  cannot  alter  the  position  of  the  trustees  with  reference  to  the 
objects  of  the  trust 

What,  then,  is  the  nature  of  these  trusts  ?  It  is  in  my  opinion  clearly 
one  of  a  public  nature.  The  proper  administration  of  it,  therefore,  is 
within  the  general  jurisdiction  of  the  Supreme  Court,  having  all  the 
powers  of  the  Lord  Chancellor  (9  Greo.  lY,  cap.  83,  sea  11),  and  if  the 
Synod  had  not  existed  an  information  might  have  been  filed  against  the 
trustees  for  a  breach  of  trust — as  if,  for  instance,  they  had  appointed  a 
person  to  officiate  not  being  a  regular  ordained  minister  of  the  Church 
of  Scotland.  The  rights  and  duties  of  the  trustees,  however,  are  not  to 
be  determined  by  reference  to  the  trust  deed  alone,  but  by  reference  to 
the  statutes  that  have  been  passed  for  the  regulation  of  the  Scotch 
Church  in  the  Colony. 

Although  I  havo  some  doubt  whether  some  at  least  of  the  provisions  of 
the  8  Will.  IV,  No.  7  (the  latter  part  of  s.  9  for  instance),  do  not  apply 
to  this  church,  yet  I  am  satisfied  none  of  them  apply  so  as  to  affect  the 
present  suit. 

Then  what  is  the  efiect  of  4  Vic,  No.  18  ? 

Several  previous  statutes  having  provided  for  the  appointment  of 
trustees  of  Presbyterian  Churches  to  be  built,  and  authorised  tLe  ap> 
pointment  within  a  limited  time  of  trustees  for  churches  already  built, 
the  Legislature  thought  proper  to  create  a  corporate  body  called  the 
Synod  of  Australia,  which  was  to  have  the  powers,  privileges,  and 
advantages,  previously  conferred  upon  the  Presbytery  (sec.  1).  This  at 
once  shows  how  completely  the  Synod  is  the  creature  of  the  statute. 


flUPREMB  COURT  CASES.  1215 

The  second  section  then  enacts,  "  that  the  real  estate  in  all  lands,  <S^c.,        1860. 
held  by  the  trustees  under  the  8  Will.  IV,  No.  7,  or  by  the  trustees  of      Pubvss 
any  church  or  churches,  in  which  it  is  required  that  Divine  Service  is  to    ,      ^' 
be  performed  by  an  ordained  Minister  of  the  Church  of  Scotland  shall    Genebal. 
continue  to  be  held  by  the  same  trustees,  and  their  saccessors  duly  and       Wise  J. 
lawfully  appointed,  in  behalf  of  the  same  congregations  under  the 
spiritual  and  ecclesiastical  superintendence  of  tits  Synod  of  Australia  in 
connection  with  the  established  Church  of  Scotland,  as  fully  and  effec- 
tually in  all  respects,  as  if  the  said  Synod  were  specifically  named  in  the 
said  recited  Act,  and  invested  with  all  the  powers,  privileges,  and 
advantages  thereby  conferred  on  the  Presbytery  of  New  South  Wales." 

It  was  required  by  the  grant  that  in  the  church  in  Jamison-street,  the 
ordinances  of  religion  should  be  dispensed  by  a  regularly  ordained 
minister  of  the  Church  of  Scotland,  and,  therefore,  following  the  well- 
known  rule  of  construing  Acts  of  Parliament  by  the  ordinary  sense  of  the 
words  used,  it  seems  to  me  beyond  doubt  that  the  church  in  Jamison- 
street  comes  within  the  description  in  that  second  section.  I  do  not 
remember  that,  during  the  elaborate  arguments  in  the  case,  any  other 
church  was  suggested  to  which  these  words  could  apply. 

Now,  although  the  facts  which  existed  at  the  time  a  statute  passed 
will  not  determine  the  construction  of  the  statute,  yet  those  facts  may 
often  suggest  a  point  of  view  from  which  the  provisions  of  the  Act  ,will 
of  themselves  appear  to  be  harmonious  and  clear  [See  per  Bylea  (14)], 
and  that  this  particular  church  was  the  only  one  answering  the  descrip- 
tion in  the  second  section  is,  therefore,  by  no  means  immaterial.  It  was, 
indeed,  contended  that  the  Act  was  a  private  Act,  and  that  the  vested  rights 
of  Dr.  Lang  were  not  bound  by  it,  and  the  fact  of  his  absence  from  the 
Colony  at  the  time  of  its  passing  was  adduced  as  an  additional  reason  to 
support  this  argument.  But  I  am  of  opinion  that  it  is  a  public  statute 
relating  as  it  does,  to  all  persons  in  the  Colony  who  may  choose  to  belong 
to  the  Presbyterian  body  of  religionists,  and  being  one  of  a  series  of  Acts 
of  a  similar  character.  Even  if  it  were  a  private  Act,  I  should  be  of 
opinion  that  the  same  construction  must  be  given  to  it,  because  the  words 
are  plain,  unambiguous,  and  positive,  and  therefore  affect  the  rights  of  the 
parties,  just  as  much  as  a  public  Act — see  Edinhurgh  Banking  Company 
V.  Wauchope  (15),  and  Earl  of  Shrewshurg  v,  Scott  (16).  The  second 
section,  therefore,  gives  the  Synod  larger  powers  than  those  enjoyed  in 
the  Presbytery.  Taking  it  then  to  be  clear  that  the  4th  Vic,  No.  18, 
s.  2,  includes  Dr.  Lang's  church,  has  anything  happened  to  take  it  out 

(14)  L.J.,  C.P.  67.  (15)  8  01.  &  F.  723.        (16)  29  L.J.,  C.P.  69. 
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1860.  of  the  spiritual  and  ecclesiastical  superintendence  of  the  Synod  1  It' was 
PuRVEs  argued  that  this  was  a  voluntary  association,  based  upon  the  Bond  of 
.  *'•  .^  Union,  and  as  by  that  bond,  the  members  were  only  bound  so  long  as 
General,  they  were  members  of  the  Court,  Dr.  Lang  could  withdraw  himself 
Wi'*e  J.  from  the  jurisdiction  of  the  Synod,  and  had  in  fact  withdrawn  himself. 
Bat  as  his  Honor  the  Primary  Judge  observed,  the  power  of  the  Synod 
depended  upon  the  statute,  not  upon  the  bond  from  which  it  necessarily 
follows  that  the  objection  of  the  Minister  to  take  part  in,  or  belong  to 
the  Synod  does  not  alter  the  duty  of  the  trustee.  It  may  be  that  Dr. 
Lang  as  a  minister  may  throw  off  all  allegiance  to  the  Synod  (being  in 
this  respect  more  favourably  circumstanced  than  a  clergyman  of  the 
Church  of  England  in  England).  See  Barnes  v.  Shore  (17).  But  then 
he  must  case  to  interfere  with  the  property  placed  under  their  control. 
The  ground  upon  which  the  present  proceeding  is  successful  is,  that  he 
cannot  withdraw  the  real  estate  of  which  he  is  trustee  from  the  jurisdic- 
tion created  by  the  statute,  and  because  his  conduct  in  disobeying  the 
Synod  and  peraisting  in  retaining  that  church  after  they  had  inhibited 
him  from  acting  as  minister  of  it  is  such  misconduct  as  trustee  as 
amounts  to  maWl ministration  of  the  charity  or  public  trust  created  by 
the  grant,  coupled  with  the  statute,  and  therefore  calls  for  the  interfer- 
ence of  this  Court. 

It  is  difficult  to  define  the  precise  meaning  of  the  words  ''  spiritual 
and  ecclesiastical  superin tendance,"  but  it  must  in  my  opinion,  include 
the  cognizance  of  misconduct  in  the  Minister,  and  if  so,  the  Synod 
would  have  authority  to  remove  him  for  misconduct ;  although  they 
must  come  to  this  Court  to  enforce  that  authority,  if  the  trustees  will 
not  do  so. 

In  this  instance,  however.  Dr.  Laivg  has  taken  the  utmost  care  to 
repudiate,  in  the  most  absolute  and  complete  manner,  the  right  of  the 
Sjnod  to  interfere  in  any  way  with  the  church  of  which  he  is  trustee, 
and  so  disobeys  them. 

The  9th  section  of  the  8th  William  IV,  No.  7,  mentioning  the  removal 
of  the  clergyman  from  his  office  by  the  decision  of  the  Presbytery,  i.«., 
Synod,  by  4  Vic,  No.  18,  s.  2,  may  also  have  some  effect  on  this  part  of 
the  case,  but  my  opinion  would  be  the  same  without  it 

It  was  argued,  however,  that  this  Court  must  examine  into  all  the 
proceedings  that  led  to  the  act  of  disobedience,  and  decide  whether  the 
authority  claimed  to  be  exercised  over  Dr.  Lang  was  lawful  in  its  incep- 
tion according  to  strict  Scotch  ecclesiastical  law,  and  whether  the  several 

(17)  8  Q.  B.,  640. 
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manner,  in  accordance  with  what  is  alleged  to  be  the  procedure  in  like      Purves 

cases  in  church  tribunals  in  Scotland,  and  that,  if  the  Synod  fail  to  estab-     .      *'* 

,  .      Attorney- 

lish  the  correctness  of  their  acts,  in  all  respects  the  breach  of  trust  is  General. 
not  made  out.  As  to  the  first  point  I  have  already  intimated  that  the  Wi>ie  J. 
Synod  will  be,  and  admittedly  was  in  part  composed  of  persons  who 
could  not  act  in  a  Synod  in  Scotland,  and,  therefore,  exact  conformity 
with  the  Scotch  law  could  not  be  requisite  under  the  statute.  The 
Eecond  point  involves  questions  of  the  utmost  importance  to  the  existenc3 
of  the  Synod  for  any  practical  purpose.  Looking  at  the  jealousy  with 
which  all  churches — the  Scotch  church  especially — regard  the  inter- 
ference of  the  civil  judicatories  in  matters  spiritual,  I  think  that  it  would 
be  subversive  o£  the  very  object  of  the  Synod  and  contrary  to  the 
essential  character  of  the  Scotch  Presbyterian  Church,  if  this  Court  sat 
as  a  Court  of  Appeal.  As  well  might  the  Civil  Courts  in  Scotland 
assume  to  review  the  decision  of  the  Church  Courts  upon  the  "  qualifi- 
cation "  of  a  presentee  which  is  of  exclusively  ecclesiastical  consequence. 
See  the  Auchterarder  case  (18). 

It  is  clear  also  that  modes  of  procedure  must  vary  according  to  circum- 
stances, and  I  do  not  think  that  the  words,  "in  the  exercise  of  discipline 
to  follow  the  laws  of  that  Church,'^  includes  all  the  former  details  of  a 
Scotch  process  whether  hyfama  clamoaa  or  otherwise,  so  as  to  render  it 
incumbent  upon  this  Court  to  embark  in  the  troublesome  inquiry  into 
all  the  minute  formalities  of  the  Scotch  Ecclesiastical  law,  and  decide 
to  what  extent  a  variance  from  them  is  of  importance.  Even  sup- 
posing this  Court  were  a  Court  of  Appeal  under  any  circumstances,  the 
Synod  is  a  court  of  competent  jurisdiction,  and  if  its  decisions  are  put 
upon  no  higher  footing  than  those  of  a  foreign  court,  they  could  not  be 
impeached  except  it  could  be  shown  that  the  Court  had  not  jurisdiction 
over  the  subject-matter  of  the  suit,  or  that  the  defendant  was  never 
summoned  to  answer,  and  had  no  opportunity  of  making  his  defence,  or 
that  the  judgment  was  fraudulently  obtained.  Bank  of  Australia  v. 
NioA  (19)  j  Reimers  v.  Bruce  (20).  I  cannot  say  that  any  such  irregu- 
larities of  procedure  in  this  case  never  proved  by  the  evidence  so  as  to 
justify  setting  aside  tho  sentence  on  that  ground.  A  case,  however, 
was  cited  from  the  Scotsiiuxn^  decided  in  January  last,  as  an  authority 
for  our  interference. 

These  very  able  and  lucid  judgments  I  have  read  with  great  care,  but 
they  afford  no  authority  whatever  for  us  in  this  casa    There  the  dispute 

(18)  6  CI.  &  F.  703,  7i7.        (19)  16  Q.B.  735.        (20)  26  L.J.,  Ch.  196. 
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was  between  a  member  of  the  Free  Church  and  the  so-called  Courts  of 
that  Free  Church.  It  was  a  question  as  to  the  contract  between  the 
members  of  the  Free  Church  as  a  voluntary  association,  and  the  by- 
laws which  had  been  made  under  the  contracts.  In  Scotland  there  is 
no  Free  Church  Court  or  jurisdiction,  in  a  strict  legal  sense.  Here, 
there  is  a  statutory  jurisdiction  needing  no  consent,  and  existing  in  spite 
of  dissent. 

I  now  approach  the  question  upon  which  a  difference  of  opinion  exists, 
and  I  do  so  with  great  diffidence,  as  it  is  purely  one  of  a  technical 
nature  upon  the  sufficiency  of  the  pleadings,  a  branch  of  law  with  which 
I  am  necessarily  little  familiar.  Upon  the  fullest  consideration,  how- 
ever, of  the  arguments  adduced  at  the  bar,  and  after  reference  to  the 
authorities,  I  am  unable  to  agree  with  his  Honor  the  Acting  Chief 
Justice^  and  am  of  opinion  that  the  suit  ought  not  to  fail  upon  the 
objection  raised  to  the  form  of  the  bill.  According  to  the  view  pressed 
by  Mr.  Justice  Mifford^  the  reasons  of  which  are  stated  in  his  judgment 
just  delivered,  the  decree  may  be  supported  with  reference  to  the  practice 
of  the  Court  to  "  relieve  against  want  of  form  and  mistakes  in  pleading 
as  to  charities.'' — Attorney-General  v.  Jacheon,  (21.) 

Founding  my  judgment  upon  it  being  a  charity,  I  wish  only  to  observe 

upon  that  part  of  the  case  that  Atwood  v. (22),  Scott  v,  Aus- 

tralian  Trust  Company,  recently  decided  before  the  Primary  Judge,  seem 
to  be  authorities,  that  the  whole  case  being  before  the  Court  upon  the 
pleadings,  relief  might  be  granted,  if  not  inconsistent  with  the  relief 
prayed.     See  Hiern  v.  Mill,  (23) 

But  I  am  satisfied  that  this  is  a  case  in  which  the  principles  applicable 
to  charities  should  determine  the  judgment  of  the  Court.  I  quite  agree 
that  the  Synod  had  no  power  to  depose  Dr.  Lang  from  his  atalvs  as  an 
ordained  minister  of  the  Church  of  Scotland ;  but  they  had  full  power 
to  exclude  him  from  this  church,  which  was  within  their  jurisdiction, 
and  for  all  practical  purposes,  therefore,  they  could  disable  him  for  acting 
therein  as  a  minister. 

They  have  done  so,  and  as  I  have  shown  in  the  early  part  of  this 
judgment,  this  Court  will  enforce  their  decision.  If  the  Court,  whilst 
admitting  that  upon  the  facts  the  trusts  of  the  charity  were  being  dis- 
regarded, should  dismiss  the  bill  upon  the  technical  ground  that  the 
plaintiffs  had  not  correctly  stated  their  rights,  it  would,  in  my  opinion, 
be  declining  to  exercise  its  special  jurisdiction  on  behalf  of  the  Crown 


(21)  11  Vesey  370.         (22)  1  Boss.  353.  (23)  13  Vemy  115. 
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as  parens  patrias,  and  which  seems  to  me  a  jurisdiction  which  has  no 
analogy  to  any  Common  Law  proceedings,  and  not  to  be  governed  by 
any  of  the  rules  of  Common  Law  pleadings. 

I  would  refer  to  the  following  cases  in  illustrating  the  principle,  and 
I  do  not  think  it  necessary  to  abstain  from  acting  upon  the  principle, 
although  I  can  find  no  express  precedent,  when  T  cannot  see  that  the 
defendant  has  been  in  any  way  prejudiced  by  the  error,  or  led  to  place 
his  defence  upon  any  different  grounds,  by  reason  of  the  frame  of  the 
bill : — Attorney-General  v,  Jeans  (24) ;  Attorney-General  v.  Whitely  (25)  ; 
Attorney-General  v.  Jackson  (26)  ;  Attorney-Genial  v.  Scott  (27)  ; 
Attorney-General  v.  Brooke  (28) ;  Attorney-General  v.  Warren  (29)  ; 
and  Attorney-General  v,  Stamford  (30);  Attorney-General  v.  Hartley  (31); 
Attorney-General  V.  Vivian,  (32) 

With  respect  to  the  objection  that  the  Attorney-General  is  not  the 
plaintiff;  he  is  made  a  defendant,  although  he  has  not  appeared,  and 
that  is  sufficient.     Clum  Hospital  v.  Lord  Foioys.  (33) 

For  these  reasons  I  am  of  opinion  that  the  appeal  should  be  dismissed 

with  costs. 

Ajypeal  dismissed  with  costs. 

On  Aug.  6. 

Gordon^  for  the  defendant,  the  Rev.  Dr.  Lang,  applied  for  leave  to 
appeal  to  the  Privy  Council,  and  also  that  the  decree  might  in  the 
interim  be  suspended.  The  Court  might  in  their  discretion  fairly  grant 
this  as  their  Honors  had  not  been  unanimous  in  their  judgments,  while 
to  enforce  the  degree  at  once  would  render  an  appeal  nugatory.  The 
congregation  would  bo  scattered  if  the  celebration  of  religious  services 
was  prevented. 

Broad/mrst,  Q.C.,  for  the  plaintiffs.  A  suspension  of  the  decree  would 
be  to  sustain  the  rev.  defendant  in  a  possession  which  the  Court  had 
held  to  be  unlawful.  The  congregation  might  attend  the  ministrations 
of  Dr.  Lang  in  some  other  place,  or  might  attend  those  of  some  other 
clergyman  of  the  same  faith  in  this  Church. 

Milford,  J.  The  Court  was  unanimous  on  the  merits,  and  only 
differed  upon  the  question  of  pleading. 

Gordon,  in  reply,  cited  Attorney-General  v.  Monroe.  (34) 

(24)  1  Atk.  355.  (25)  11  Vesey  246.  (26)  11  Vesey  370.  (27)  1  Ves.  Sen.  417. 
(28)  18  Vesey  325.  (29)  2  Swanston  291.  (30)  Ibid.  591.  (31)  2  Jac.  &  Walk.  370. 
(32)  1  Rubs.  226.    (33)  6  Jurist  252.    ^(34)  12  Jurist  210,  318. 
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The  Court  decided  that  it  would  be  safer  upon  the  whole  to  suspend 
the  execution  of  this  decree  until  after  the  appeal  should  have  been 
determined.  The  case  was  still  8u5  judice.  The  Court  had  decided  in 
favour  of  the  plaintiiFs,  but  there  was  an  appeal  upon  grounds  which 
were  not  frivolous.  It  was  possible,  although,  as  their  Honors  thought) 
net  probable,  that  another  court  might  take  a  different  view  of  the 
matter.  It  was  undesirable,  therefore,  that  the  position  of  parties 
should  be  changed.  A  congregation  attendant  upon  a  particular 
administration  would  be  very  likely  during  the  pendency  of  the  appeal 
to  be  broken  up.  The  plaintiffs  would  sustain  far  less  injury  by  being 
kept  out  of  possession  for  this  period  than  might  be  sustained  on  the 
other  side,  and,  during  the  interim,  the  congregation  would  have  the 
ministration  of  a  minister  of  the  Church  of  Scotland,  as  according  to 
the  decree  of  this  Court,  Dr.  La)ig  still  retained  his  static  as  such 
minister.  The  decree  would,  therefore,  be  suspended,  upon  Dr.  Lang's 
giving  security,  himself  in  ^500,  and  two  sureties  of  £250,  to  keep  the 
church,  <!bc.,  in  static  quo  and  to  abide  by  the  result  of  the  appeal  if  it 
was  unsuccessful.  Also,  sureties  to  the  extent  of  £200  for  the  costs  of 
the  appeal. 

The  amount  of  the  first-named  bond  was  subsequently  inci'eased  to 
£700  by  consent,  to  cover  costs  already  incurred  when  before  the 
Primary  Judge.  The  Master  was  requested  to  enquire  and  certify  as  to 
whether  according  to  the  practice  each  sureties  must  become  bound  for 
the  whole  amount — the  order  upon  this  point  being  reserved. 

The  case  having  been  taken  before  the  Privy  Council,  the  following 
judgment  was  delivered,  February  25th,  1862. 

[Present : — Lord  Kingsdown,  Master  of  the  Holls,  and  Sir  John  2\ 

Coleridge,^ 

This  case  has  been  most  ably  and  elaborately  argued,  and  many  points 
of  great  nicety  and  difficulty  have  been  raised  with  respect  to  the  con- 
struction and  effect  of  the  Colonial  Statutes,  the  authority  of  the  Synod 
to  pronounce  the  sentence  of  deposition  and  to  declare  the  vacancy  of 
the  church,  as  to  the  regularity  of  the  proceeding  which  resulted  in  the 
sentence,  and  the  extent  to  which  it  can  be  considered  binding,  as  the 
judgment  of  a  Court  of  competent  jurisdiction,  or  can  be  held  to  be 
subject  to  review  by  another  tribunal. 

If  it  were  necessary  for  their  Lordships  to  express  any  opinion  upon 
these  points,  they  certainly  would  have  heard  a  reply  upon  the  whole 
case,  and  would  probably  have  taken  time  afterwards  to  consider  their 
judgment. 
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Bat  in  order  to  have  these  important  questions  decided  (of  some  of 
"which  the  decision  maj  have  a  very  extensive  operation),  it  is  essential 
that  they  should  be  raised  in  a  suit  properly  constituted  and  brought 
forward  within  proper  time. 

It  appears  to  their  Lordships  that  this  suit  is  open  to  objections  upon 
both  these  grounds. 

Upon  what  principle  or  in  what  character  have  the  plaintiffs  here 
any  right  to  sue  1 

When  a  trust  of  this  description  is  established  there  are  several  modes 
in  which  an  alleged  breach  of  it  may  be  brought  before  a  Court  of  Equity^ 

The  ordinary  mode  is  an  information  by  the  Atlorney-Generaly  at  the 
instance  of  the  relators,  who,  if  tliey  have  an  interest  in  the  matter, 
frequently  join  as  plaintiffs. 

If  the  Attorney-General  declines  to  interfere,  and  the  cestuis  que  trust 
differ  among  themselves  as  to  the  proper  mode  of  administration  of  the 
trust,  a  certain  number  may  Hie  a  bill  on  behalf  of  themselves  and  others, 
making  some  of  the  dissentients  and  the  Attorney-General  defendants. 

The  same  course  may  be  pursued  by  trustees  of  a  charity. 

But  mere  strangers  to  the  trust  cannot  file  such  a  bill,  though  a 
certain  number  of  a  class  may  sue  on  behalf  of  the  whole  body ;  those 
who  sue  must  be  members  of  the  body.  The  suit  must  be  maintained 
either  by  somebody  having  an  interest  in  the  subject-matter,  or  by  some 
public  officer  intrusted  by  law  with  authority  to  institute  it. 

But  what  private  interests  or  public  authority  have  the  plaintiffs 
upon  this  record  1  They  are  a  number  of  gentlemen  who  describe  them- 
selves as  composing  the  Synod  of  Australia,  and  who  profess  to  sue  "  on 
behalf  of  the  said  Synod,  and  also  for  and  on  behalf  of  the  members  of 
the  congregation  of  the  church.''  But  they  are  none  of  them  members 
of  the  congregation ;  they  were  none  of  them,  as  far  as  appears,  con- 
tributors to  the  funds  out  of  which  the  church  was  built,  and  so  far 
from  really  representing  the  feelings  or  wishes  of  the  congregation,  there 
is  no  evidence  that  any  one  member  of  that  body  desires  the  success  of 
this  suit,  and  it  is  clear  from  the  evidence  that  the  great  mass  of  the 
congregation  is  in  that  character  made  party  either  as  plaintiff  or 
defendant 

If,  then,  the  plaintiffs  have  no  right  to  sue  in  respect  of  any  interest 
of  their  own  or  of  any  other  persons  whom  they  are  authorised  to 
represent,  are  they  entitled  as  a  public  body  to  maintain  the  suit  ? 
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It  is  said,  that  in  Scotland  this  Synod  would  be  allowed  to  sae  in 
such  circamstances.  The  case  of  the  Presbytery  of  Fordyee  referred  to 
at  the  Bar  does  not  seem  to  their  Lordships  to  bear  out  the  proposition 
for  which  it  was  cited  ;  but  if  it  did,  it  could  have  no  application  to  the 
present  dispute. 

In  Scotland  the  Lord  Advocate  has  no  such  duty  or  authority  with 
respect  to  public  trusts  as  are  in  this  country  vested  in  the  Attorney- 
GenercU,  and  it  may  well  be,  therefore,  that  in  order  to  prevent  a  failure 
of  justice  public  bodies  may  in  Scotland  have  rights  of  suit  which  the 
law  of  England  does  not  require  and  does  not  allow. 

The  proceedings  in  this  case  are  governed  by  English  law,  and  there 
can  be  no  doubt  that  as  far  as  the  right  or  duty  of  correcting  any 
breach  of  trust  exists  in  any  public  officer,  that  right  and  duty  are 
vested  in  the  Attorney-General  of  the  Colony,  and  in  fact  he  is  made  a 
defendant  in  this  very  suit  in  that  character.  He  has  apparently  not 
•considered  it  to  be  the  case  calling  for  his  interference. 

The  individuals  named  as  plainti^Gs  upon  this  record  appear  to  their 
Lordships  to  have  no  locus  atandi,  either  in  respect  of  interest  or  o£ 
public  authority. 

But  independently  of  this  objection  their  Lordships  entertain  great 
doubt  whether,  haying  regard  to  the  length  of  time  during  which  tho 
plaintiffs  have  sl^t  upon  their  rights,  if  they  had  any,  they  could  call 
upon  a  Court  of  Equity  to  enforce  them. 

The  sentence  which  is  alleged  to  have  created  the  vacancy  of  this 
church  was  pronounced  on  the  11th  October,  1842,  and  this  bill  is  not 
filed  till  the  1st  February,  1855,  no  explanation  whatever  being  given 
of  the  cause  of  the  delay. 

Dr.  Lang  on  the  Ist  March,  1842,  had  given  distinct  notice  in  writing 
to  the  Synod  '<  that  the  trustees,  elders,  committee  of  management,  and 
congregation  were  determined  to  maintain  their  exclusive  right  to  the 
church  at  all  hazards  and  against  all  claimants  whatever,  saving  and 
excepting  the  rights  of  the  parties  to  whom  the  church  is  still  indebted 
to  its  erection." 

With  full  notice  of  this  resolution,  and  that  Dr.  Lang  denied  alto- 
gether their  jurisdiction,  they  for  twelve  years  after  pronouncing  this 
sentence  of  deposition  permitted  it  to  remain  a  dead  letter  without 
attempting  to  take  any  step  of  any  kind  to  enforce  it. 

After  this  sentence,  as  before  it,  Dr.  Lang  remained  in  possession 
of  the  church  and  in  possession  (as  far  as  can  be  collected  from  the 
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evidence)  of  the  confidence  and  attachment  of  his  congregation.  He 
had  a  right,  and  they  had  a  right,  to  require  that  if  this  relation  between 
the  minister  and  his  congregation  was  to  be  disturbed,  tho  utmost 
diligence  should  be  used  in  taking  the  necessary  steps  for  that  purpose. 
If  upon  a  reasonable  time  allowed  nothing  was  done,  Dr.  Lang  might 
well  assume  that  all  further  proceedings  were  abandoned  and  would 
reasonably  settle  his  plans  for  the  remainder  of  his  life  upon  that  footing. 
He  had  determined,  and  had  publicly  declared  that  determination,  to 
quit  Australia  and  go  to  New  Zealand  with  a  view  to  settling  there  as 
a  minister,  unless  he  were  permitted  to  effect  the  separation  from  the 
Presbyterian  Church  government  of  Australia)  which  is  mainly  relied 
on  as  the  act  justifying  his  deposition.  If  the  Synod  had  at  that  time 
sought  to  enforce  their  sentence,  as  they  now  attempt  to  do  by  this  suit, 
and  had  succeeded  in  doing  so.  Dr.  Lang  might  have  carried  his  deter- 
mination into  effect,  and  established  himself  in  a  new  country.  It 
appears  that  the  Synod  at  one  time  contemplated  adopting  this  course 
and  actually  had  the  present  bill  prepared  in  1842  or  1843,  though  they 
did  not  file  it  But  is  it  consistent  with  common  justice  to  Dr.  Lang 
that  they  should  acquiesce  for  twelve  years  in  his  avowed  denial  of  their 
authority,  should  lead  him  during  that  long  period  to  suppose  that  all 
further  proceedings  against  him  were  abandoned,  and  should  suddenly 
without  the  suggestion  of  any  new  fact  calling  them  into  activity,  seek 
to  deprive  the  minister  of  his  benefice,  and^  the  congregation  of  their 
minister,  on  grounds  which  if  they  exist  at  all,  existed  in  the  same  force 
so  many  years  ago. 

It  appears  to  their  Lordships  that  this  case  calls  very  strongly  for  the 
application  of  the  principles  acted  upon  by  the  Master  of  the  Rolls  in 
the  case  of  ReimetB  v,  Bruce  (35),  and  by  the  House  of  Lords  in  the  case 
of  Cairnerass  v.  Larimer  (36),  and  that  it  would  be  contrary  alike  to 
authority  and  to  principles  of  justioe  to  permit  such  a  suit  to  be  main- 
tained under  such  circumstances. 

They  must  humbly  advise  Her  Majesty  to  reverse  the  decrees  com- 
plained ofy  and  to  order  the  bill  to  be  dismissed,  and  to  give  to  Dr.  Lang 
the  costs  of  the  proceedings  both  in  the  Court  below  and  on  this  appeal. 


1862. 


PURVES 

r. 
Attorney- 
General. 

Privy 
Council. 


Decree  revereed^  with  costs. 


(35)26L.  J.,Ch.  196. 


(36)  7  Jut.  N.S.,  149. 
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1859.  Ex  parte  HARWOOD.  (1) 

DUtrict  Court— 22  Vic.y  Xo.  l8—Jarmlicttoa 


Oct,  24. 


Stephen  C.J. 

and 
Dickinson  J.       The  District  Courts  have  jurisdiction,  under  22  Vic,  No.  18,  to  liear  cases  in 

which  a  corporation  is  made  defendant. 

Taylorv,  The  Croicland  Gas,  tt-c.  Co.,  (2)  followed. 

Tiiis  was  an  application  for  a  mandamus  to  compel  the  Judge  of  the 
Metropolitan  District  Court  to  entertain  a  suit  by  the  present  applicant 
against  the  Sydney  Municipal  Council. 

The  question  here  was  whether,  under  the  District  Courts  Acts,  juris- 
diction was  given  to  those  tribunals  to  try  a  case  wherein  a  corporation 
was  made  defendant.  The  Judge  below  had  ruled  that  this  jurisdiction 
had  not  been  given. 

Wise,  in  support  of  the  application. 
Martin  J  Q.C.,  contra. 

Cur.  adv.  vuU, 
On  Oct.  24, 

The  Court  held  that  the  mandamus  must  go.  They  had  carefully 
examined  all  those  sections  of  the  Colonial  Act  which  bore  upon  the 
question  at  issue,  and  had  compared  them  with  the  corresponding  sec- 
tions in  the  English  statute,  particularly  those  on  which  the  decision 
turned  in  the  case  of  Taylor  v.  The  Crowland  Gas  and  Goal  Comptany  (2), 
reported  in  1 1  Exchequer,  page  1.  The  decision  of  the  Supreme  Court  on 
the  jurisdiction  of  the  Court  of  Requests,  in  1818^  was  not  an  authority 
for  the  purposes  of  the  present  case.  That  decision  was  quite  nght,  but 
the  tribunals  were  different,  and  the  wording  of  the  sections  which  passed 
under  review  were  different  also.  The  provision  in  the  Court  of  Re- 
quests Act  as  to  service  of  process  upon  a  "  wife  or  servant,"  <fec.,  would 
seem  to  show  that  jurisdiction  over  corporations  was  never  intended  to 
be  given.  But  there  was  here  in  addition  an  express  provision  that  the 
terms  pei*son  or  party  should  be  taken  to  mean  a  corporation  when  the 
words  used  would  bear  that  construction.  Various  arguments  had  been 
based  upon  the  wording  of  the  Act  to  show  that  a  corporation  could  not 

(1)  The  Sydney  Morning  Herald,  Oct.  22,  2,5,  1859.         (2)  11  Exch.,  1. 
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have  been  meant,  as,  for  instance,  that  a  corporation  could  not  change        1859. 
its  "  residence,"  even  if  it  could  be  said  to  reside  anywhere.     But  thej      ^x  parle 
found,  substantially,  the  same  words  in  the  English  Acts,  and  the  case    Harwood. 
already  cited  from  the  Exchequer  Reports  was,  therefore,  one  on  all  fours    ^tc  Court. 
with  the  present.     As  this  was  a  decision  against  the  ruling  of  the  Dis- 
trict Court  Judge,  their  Honors  thought  it  right  to  say,  not  only  that 
the  point  was  a  highly  arguable  one,  but  that  in  the  first  instance  they 
had  been  disposed  to  agree  with  the  decision  of  the  Court  below. 

Application  granted. 


1226 
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[Before  the  Chief  JusHeey  and  a  Jnry  of  four.] 
1869.  STEVENS  v.  M*CLUNG.  (I) 


•      •  Prescription — AbcUement  of  Kui»ance, 

There  can  be  no  prescription  in  this  Colony,  as  there  can  be  no  immemorial  pos- 
session. When  a  lower  riparian  owner  has  erected  a  dam,  causing  the  waters  of  a 
stream  to  overflow  the  close  of  an  owner  higher  up,  the  Utter  is  entitled,  if  he 
suffer  an  injury  thereby,  to  abate  the  nuisance. 

This  was  an  action  of  trespass  for  breaking  down  a  dam,  belonging  to 
the  plaintiff,  on  the  Bombala  River.  The  declaration,  besides  setting 
out  the  trespass  on  his  close,  &c.,  in  the  ordinary  mode,  averred  that  by 
reason  of  this  trespass  the  plaintiff  had  been  prevented  by  the  trespass 
from  erecting  a  mill,  and  had  lost  the  profits  which  would  have  accrued 
therefrom.  There  were  four  pleas  :  1st,  not  guilty ;  2nd,  that  the  close 
was  not  the  plaintiff's  close  ;  3rd,  that  the  dam  was  not  his  ;  4th,  that 
the  dam  obstructed  the  course  of  the  river,  causing  it  to  overflow  the 
defendant's  close,  mill,  and  water-wheel,  wherefore  he  destroyed  it  as  he 
lawfully -might 

•  Step/ten,  for  the  plaintiff. 

Darvdlly  Q.C.,  for  the  defendant. 

It  appeared  that  the  plaintiff  and  defendant  both  held  land  on  the 
Bombala  River,  that  of  the  defendant  being  situated  higher  up  the  river 
than  that  of  the  plaintiff.  Defendant  had  erected  a  dam  and  built  a 
mill,  but  before  it  had  commenced  to  work  plaintiff  constructed  his  dam. 
This  caused  a  back  flow  of  water  by  which,  as  was  asserted,  the  defendant 
sustained  iiyury  in  the  manner  already  mentioned. 

His  HoxoR  told  the  jury  that,  although  in  England  the  rights  con- 
nected with  the  appropriation  of  flowing  waters  were  regulated  by  the 
Prescription  Act,  there  would  be  no  prescription  in  this  Colony,  inasmuch 
as  there  could  be  no  immemorial  possession.  His  direction  was  that, 
if  the  jury  should  be  of  opinion  that  defendant  had  appropriated  the 
water  to  his  own  and  a  beneficial  use  (and  for  this  purpose  it  would  not 
be  necessary,  that  his  mill  should  be  actually  at  work),  the  defendant, 
having  first  erected  his  dam,  would  be  legally  entitled,  if  it  was  injured 
by  that  of  the  plaintiff,  to  abate  the  nuisance  created  by  the  latter. 

Verdict  for  defendant 

(I)  The  SydMy  Morning  Herald,  Nov.  12,  1859 ;  and  4  S.  C.  R.  £q.  71,  note. 

Cited  4  S.  C.  R.  Eq.  71. 
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JOHNSTON  V.  ROOKE.  (1)  1859. 

District  C0UH--22  Vic,,  jSTo.  18,  m.  G2and  63  "atteridanct"  0/ piaintijff. 


Dec,  12. 


Stephen  C.J. 

The  personal  attendance  of  a  plaintiflf  is  not  made  necessary  by  the  District  ^*^^^J^  J' 
Court  Act,  22  Vic,  No.  18  (3f»J/ord,  J.  disBerUiente).  MVford  J. 

No  plea  of  extreme  inconrenienoe  in  particular  cases  will  warrant  a  violation  of 
the  role,  that  claims  under  a  certain  amount  must  be  sued  in  the  District  Court 

This  was  a  motion  on  notice  to  set  aside  an  order  of  Mr.  Justice  Milford 
in  Chambers,  allowing  costs  in  an  action  on  a  promissory-note  for  £10 
brought  in  the  Supreme  Court. 

The  defendant  had  admitted  the  note  to  plaintiff's  attorney,  and  had 
tendered  to  the  latter  a  post-dated  cheque  which  was  refused.  The  action 
was  brought  in  the  Supreme  Court,  and  an  appearance  entered,  but 
jncigment  was  suffered  to  go  by  default.  Plaintiff  was  at  this  time  at 
the  Began. 

Sir  William  Manning,  Q.C.,  in  support  of  the  motion. 

Milford,  contra. 

The  order  was  supported  on  the  ground  that,  if  the  suit  had  been 
brought  in  the  District  Court,  plaintiff  must,  at  great  cost,  have  attended 
that  Court,  inasmuch  as  there  were  no  written  pleadings  or  fixed  issues, 
and  a  plaintiff  must  be  on  the  spot  to  meet  any  defence  that  might  be 
set  up.  On  the  other  hand  it  was  contended  that  the  appearance  of  the 
plaintiff,  in  person,  was  unnecessary,  for  if  the  defendant  should  deny 
the  adndssion  to  the  attorney,  or  the  making  of  the  note,  either  of  which 
could  be  proved,  a  postponement  would  naturally  have  been  granted. 
Another  question  was,  whether  the  plaintiff  was  bound  under  the  District 
Court  Act  to  appear  in  person,  because,  under  clause  63,  he  might  be 
nonsuited  if  he  did  not  appear  when  called  upon,  or  whether  it  would 
be  sufficient  for  him  to  appear  by  an  attorney  or  barrister.  And  whether, 
if  bound  to  appear  in  person,  he  must  bear  personally  any  extraordinary 
expenses  thereby  occasioned,  or  would  be  at  liberty  to  cast  these  upon 
his  opponent  as  costs  in  the  cause. 

(1)  The  Sydney  Morning  Herald,  Nov.  24,  Dec.  13,  1869. 
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1859.  Their  Honobs  were  unanimons  in  granting  the  application,  although, 

Johnston     under  the  circumstances,  without  costs.     The  Chief  Justice  and  Mr. 
^  ^'*  Justice  Dickinson  were  of  opinion  that  there  was  here  no  necessity  for 

the  personal  attendance  of  the  plaintiff.  He  was  the  endorsee  of  the 
note ;  the  handwriting  of  the  defendant  was  easily  proveable,  and  the 
debt  had  been  admitted  to  plaintiff's  attorney.  The  appearance  of  such 
attorney,  they  held,  would  suffice  under  the  Act.  By  reading  section  63 
in  connection  with  section  G2,  their  Honors  had  no  doubt  that  such  was 
the  intention  of  the  Legislature.  The  object  of  this  Act  was  to  compel 
people  who  had  claims  under  a  certain  amount  to  sue  in  the  District 
Courts,  and  no  plea  of  extreme  inconvenience  in  particular  cases  would 
warrant  a  violation  of  this  principle.  Mr.  Justice  MUford  agreed,  upon 
reflection,  with  the  other  members  of  the  Court  that  the  attendance  of 
the  plaintiff  for  the  purposes  of  making  out  his  case  could  not,  in  the 
present  case,  be  presumed  to  be  necessary.  He  so  far  differed  from  their 
Honors  as  to  think  that  under  clause  63  the  plaintiff  might  be  nonsuited 
if  he  was  not  present,  but  if  he  resided  at  a  distance,  the  extra  expenses 
occasioned  by  this  necessity  for  his  presence  must,  his  Honor  thought, 
be  borne  by  the  plaintiff  himself. 

Application  granted. 
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SUTTON  V.  LINTOT.  (1)  1859. 

SlcUute  of  Frauds,  ss,  1  and  i—Trey^ss—C.L^P,  Act,  20  JVc,  Xo.  31,  a  17— 

Set-off,  Stephen  C.J. 

Dkkhison  J, 

An  unwritten  agreement  having  been  entered  into  by  plaintiff  and  defendant,      m/in^^!  t 
that  plaintiff  should  have  defendant's  land  for  five  years  and  keep  thereon  defen-  *^  '       * 

Want's  sheep,  plaintiff  in  accordance  therewith  entered  and  received  the  said  sheep. 
iSabseqaently  defendant  demanded  the  sheep,  and,  on  plaintiff*s  refusal  to  restore 
them,  entered  the  land  and  took  them.  To  an  action  on  tlie  trespass  defendant 
pleaded,  Ist,  the  statute  of  frauds,  and,  2nd,  cross  action  for  damages  arising  out 
of  plaintiff's  breaches  of  the  agreement. 

ffeld,  on  demurrer,  the  agreement,  ;/e>-  ae,  by  tlie  first  section  of  the  statute  of 
iraadsy  could  only  have  the  force  of  a  lease  at  will. 

The  agreement  that  plaintiff  should  keep  defendant's  sheep  on  the  land  was  an 
inseparable  part  of  the  contract,  and  should  also  have  been  in  writing. 

The  defendant's  set  off  by  way  of  cross  action,  pleaded  under  sec.  17  of  the 
C.L.P.  Act,  20  Vic.  No.  31,  was  within  the  meaning  of  the  statute. 

Where  an  action  of  trespass  is  brought,  really  to  enforce  an  agreement  rendered 
invalid  by  the  statute  of  frauds,  a  plea  of  the  statute  is  a  good  answer  to  the  cause 
of  action. 

This  was  a  demun*ei*  to  certain  pleas  by  the  defendant  in  an  action 
for  trespass.     The  facts  appear  in  the  judgment. 

SteplieTtj  for  the  plaiutid'. 

Faucetly  for  the  defendant. 

Cur,  ad.  vuU, 

Judgment  w^as  delivered,  Dec.  30,  by  — 

The  Chief  Justice.  This  is  an  action  of  trespass,  in  which  the 
plaintifif  complains  of  the  defendant,  in  the  first  count,  for  having  taken 
away  a  large  flock  of  the  plaintiff's  sheep  ;  and,  in  the  second  count,  for 
having  broken  and  entered  the  plaintiff^s  close,  and  there  disturbed  his 
sheep — and  the  questions  which  we  have  to  decide,  respectively,  arise  on 
demurrers  to  the  sixth  and  seventh  pleas. 

The  former  plea  sets  up^  in  effect,  the  provisions  of  the  statute  of 
frauds ;  that  is  to  say,  that  the  sheep  belonged  to  the  defendant,  and 
that  there  was  an  agreement  between  the  plaintiff  and  defendant,  that 
the  latter  should  lease  to  the  plaintiff  certain  land,  being  the  close 

(1)  The  Sydney  horning  Iftmld,  Dec.  14,  1859;  Jan.  2,  1860. 
2d 


Stephen  C.J. 
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1859.  mentioned,  for  five  years,  and  that  the  plaintiff  should  keep  those  sheep 
Sutton  there,  and  tend  them  on  certain  special  terms,  during  the  said  five  years 
y  ^^*  — and  that  the  agreement  was  not  in  writing ;  nor  has  any  lease  ever 

been  exacted ;  wherefore  the  defendant,  after  demand,  entered  on  the 
land,  and  took  possession  of  it  and  the  sheep  thereon.  The  seventh  plea 
is  pleaded  under  section  17  of  the  Common  Law  Procedure  Act  of  1857  ; 
and  sets  off  by  way  of  cross  action  against  any  damages  sustained  by  the 
plaintiff,  divers  alleged  breaches  by  him  of  the  aforesaid  agreement. 

The  facts  stated  in  the  sixth  plea  being  admitted  by  the  demurrer,  we 
collect  the  following.  First,  that  there  was  between  the  plaintiff  and 
defendant  an  unwritten  agreement,  that  the  plaintiff  should  have  the 
defendant's  land  for  five  years,  and  should  keep  thereon  the  latter's  sheep. 
Secondly,  that  "thereupon"  (that  is  to  say,  in  pursuance  of  that  agree- 
ment), the  plaintiff  entered  on  the  land,  and  received  the  defendant's 
sheep  on  the  before  mentioned  terms.  Thirdly,  that  afterwards  the 
defendant  demanded  the  sheep  from  the  plaintiff,  and  that  the  latter 
refused  to  restore  them.  Fourthly,  that  the  defendant  thereupon  entered 
on  the  land,  and  took  the  sheep  away. 

We  think  that  this  agreement  was  either  a  lease  of  the  land,  or  an 
uncertain  interest  in  it.  By  the  first  section  of  the  Statute  of  Frauds, 
therefore,  the  agreement  per  se  only  have  the  force  and  effect  of  a  lease 
or  estate  at  will.  Now,  one  of  the  effects  of  a  lease  at  will  is,  its 
convertibility  into  a  tenancy  from  year  to  year.  And  it  is  laid  down 
{Seltvyn's  Nisi  PriuSy  Ejectment  V),  that  the  inclination  of  the  Courts 
has  of  late  been  to  make  every  tenancy  a  holding  from  year  to  year,  if 
they  can  find  any  foundation  for  it,  as  if  the  lessor  accepts  yearly  rent 
or  rent  measured  by  an  aliquot  portion  of  a  year.  The  cases  shew  dis- 
tinctly, however,  that  there  may  still  be  a  tenancy  at  will,  and  the  law 
will  not  determine  that  such  tenancy  has  been  superseded  by  a  tenancy 
from  year  to  year,  without  at  least  some  evidence  of  a  contract  to  that 
effect  between  the  lessor  and  the  lessee.  See  note  A  of  Sergeant 
Manning,  in  Berry  v.  Lindley  (2). 

One  of  the  plaintiff's  points  of  demurrer  to  the  plea  is,  that,  con- 
sistently with  the  facts  mentioned  in  it,  the  plaintiff  might  have  been 
tenant  from  year  to  year  under  the  agreement  mentioned,  or  under  some 
other.  But,  as  the  plea  only  states  the  making  of  the  agreement,  and 
that  thereupon  the  plaintiff  entered  into  possession  of  the  land,  we  are 
of  opinion  that  the  plaintiff  must  be  taken  to  have  obtained  only  a 
tenancy  at  will ;  for  the  law  presumes  the  continuance  of  a  given  state 

(2)  3M.&Gr.  512. 


V, 
LiNTOT. 

Stejyhen  C.J. 
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of  things,  till  the  contrary  is  shown.     See  judgment  of  Parek  B.  in         1859. 
Price  V.  Price  (3).     Any  subsequent  facts,  therefore,  which  changed  the      Sutton 
tenancy  at  will  into  a  term  from  year  to  year,  or  for  a  longer  period, 
should  have  been  specially  replied. 

The  plea  shows,  therefore,  that  the  plaintiff  was  the  defendant's  tenant 
at  will,  and  that  the  latter's  trespass  on  the  land  was  such  a  determination 
of  that  willy  as  the  defendant  had  a  right  to  assert.  As,  moreover,  the 
defendant  let  the  plaintiff  into  possession,  the  former  must  be  taken  to 
be  the  owner  in  fee  of  the  land ;  and  his  plea  is,  consequently,  quoad 
the  land,  equivalent  to  the  plea  of  Liberum  terwmentum,  which  would 
be  a  complete  answer  to  the  2nd  count.  Taunton  v,  Oostar  (4) ;  and 
Tumsr  v.  Meymott  (5).  We  are  therefore  of  opinion,  that  the  6th  plea 
is  good  defence  to  the  2nd  count  of  the  declaration. 

We  are  of  opinion  also  that  the  same  6  th  plea  is  a  valid  answer  to 
the  1st  count.  For  the  agreement,  that  the  plaintiff  should  keep  the 
defendant's  sheep  on  the  land,  was  an  inseparable  part  of  the  contract 
for  an  interest  in  the  land.  The  agreement,  therefore,  ought  to  have 
been  in  writing — Mechelen  v.  Wallace  (6).  The  contract  respecting 
the  sheep,  moreover,  could  not  have  been  performed  within  one  year. 
Bat  assuming  that  the  contract  as  to  the  sheep  was  not  actually  void, 
nevertheless  we  think  that  this  action,  though  in  form  one  for  trespass, 
is  in  substance  an  action  brought  to  enforce  a  contract ;  and,  therefore, 
as  an  action  cannot  be  brought  on  such  a  contract  without  writing,  the 
plea  is  good.  If  an  action  had  been  brought  on  it  by  the  defendant, 
against  the  plaintiff^  the  latter  might  perhaps  have  urged  (being  a 
defendant  in  the  case  supposed)  though  I  could  not  have  brought  an 
action  on  this  contract,  by  reason  of  the  4th  section  of  the  Statute  of 
Frauds  still  the  contract  is  not  avoided  by  that  statute,  and  I  am  there- 
fore excused,  by  what  I  have  done  under  that  contract  But,  in  this 
case,  the  plaintiff  has  brought  an  action  really  to  enforce  the  agreement 
by  the  defendant ;  and  the  6  th  plea  is,  therefore  [Garrington  v.  Boots  (7)] 
a  good  answer  to  his  cause  of  action  as  stated  in  the  1st  count. 

As  to  the  7th  plea,  we  are  of  opinion  that  the  cause  of  set  off  there 
alleged  arises,  substantially,  out  of  the  same  transactions  as  those 
mentioned  in  the  1st  and  2nd  counts,  and  therefore  that  its  matter  would 
properly  be  the  subject  of  a  "  cross  action  "  within  the  meaning  of  the 
enactment.  By  the  plea  it  is  distinctly  alleged,  that  the  cause  of  set  off 
is  the  breach  by  the  plaintiff  of  an  agreement,  which  he  himself  seeks  to 

(3)  16  M.  k  W.  242.        (4)  7  T.R.  432.         (6)  1  Bing.  158.        (6)  7  A.  &  E.  49. 

(7)  2  M.  &  W.  248. 
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J 8^^-        enforce  by  this  action.     The  demurrer  admits  the  facts  set  out  in  tlie 

SuTTox^     plea  ;  and  that  plea  states  that  the  things  which  the  defendant  thereby 

LiNToT.      confessed  are  the  injuries  complained  of  by  the  plaintiff.   The  defendant 

SieDhen  C  J    *'*^^  justifies  the  acts  under  the  agreement,  making  the  breach  of  it  by 

the  plaintitf,  not  only  a  justification  for  the  defendant's  trespass,  but 

also  a  substantive  ground  of  complaint  by  the  plaintiff. 

That  the  defendant  has  in  the  seventh  plea  aveiTcd,  only,  that  the 
plaintifiT  sold  the  wool,  but  has  not  specifically  alleged,  that  the  plaintiff 
received  the  proceeds  of  the  same,  might  have  been  a  tenable  ground  at 
common  law  for  a  special  demurrer.  But,  as  the  gist  of  the  complaint 
is,  that  the  plaintiff  did  not  pay  the  defendant  one-third  of  the  proceeds, 
pursuant  to  the  agreement,  we  think  the  action  might  perhaps  be  equally 
maintainable,  whether  the  plaintiff  i*etained  the  proceeds  or  failed  to  get 
them  if  the  amount  was  not  paid  over  to  the  defendant  at  alL  But 
substantially,  the  allegation  is  that  the  proceeds  have  been  received  by 
the  plaintiff.  If  the  jury  should  be  instructed,  however,  that  the 
defendant  can  recover  no  damages  against  the  plaintiff,  for  not  paying 
over  one-third  of  the  proceeds  of  the  wool  sales,  because  it  is  not  alleged 
that  the  plaintiff  ever  received  those  proceeds  the  defendant  may  still 
on  the  other  breaches  obtain  sufficient  damages  to  counterbalance  any 
amount  which  may  be  awarded  to  the  plaintiff. 

Whatever  may  be  the  effect  of  this  particular  part  of  the  plea  just 
discussed,  we  think  that  the  7th  plea  is  good,  as  showing  a  valid  cause 
of  cross  action.  On  both  these  demurrers,  consequently,  the  defendant 
will  have  judgment. 

The  following  cases  were  cited  on  the  argument : — Leroiix  r.  Broicn 
(8),  Carrivf/lon  t\  Roots  (9),  Jifiade  v.  Lamb  (10),  Crosby  i\  Wadsivorfh 
(11),  Mech^len  v,  Wallace  (12),  Boydell  r.  Dnimmond  (13),  and  Berry  r. 
Lindley  (14),  and  note  there. 

Demurrers  overruled. 


(8)  12  C.B.  801.       (9)  2  M.  &  W.  248.       (10)  G  Exch.  130.       (11)  G  East  611. 
(12)  7  A.  &  E.  49.  (13)  11  East  142.  (14)  3  M.  &  G.  512. 
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iTx' /;aWc  HAMILTON.  (1)  1859. 


D(r.  16. 
Si/ilnfy  Corix)ratwn — Waf^r  anjfftiy — Arreari^  ofintiA  uuiKu'd  ht/Jonnf-r  (fimnf — 

14  IVc,  Xo,  41,  17  Vic,  Xo.  38.  Sffphf-nCJ. 

and 

Dtcklnno}}  J. 
The  Coi*poration  of  Sydney  is  not  justified  in  refusing  to  supply  water,  on  the 

ground  that  there  are  arrears  of  rates  unpaid  by  a  former  tenant,  and  may  be  com- 
pelled by  mandamus  to  authorise  the  construction  of  the  necessary  works,  whei*o 
there  is  a  water-main  already  laid  near  the  premises  in  question. 

Tins  was  a  motion  for  a  writ  of  mandamus,  to  be  directed  to  the  Muni- 
cipal Council  of  Sydney,  commanding  them  to  authorise  &uch  operations 
as  should  bo  necessaiy  for  the  conducting  of  water  into  the  dwelling- 
house  and  premises  of  the  plaintiff.  The  main  pipe  from  the  Sydney 
Waterworks  had  been  laid  down  through  the  street,  in  which  the 
plaintiff's  house  was  situated,  and  the  Corporation  had  refused  to  supply 
water  unless  certain  arrears  claimed  from  a  former  tenant  by  the 
Corporation  should  be  paid. 

BatleTy  in  support  of  the  application,  cited  tlie  Sydney  Corporation 
Act,  14  Vic,  No.  41,  ss.  71-73,  and  the  Sydney  Water  Act,  17  Vic, 
No.  38,  8.  9. 

The  Attorney 'General J  contra. 

The  CniEF  Justice,  in  giving  judgment,  said  that  he  was  of  opinion 
that  the  mandamus  must  go.  The  Corporation  having  brought  into  tlie 
street  sufficient  water  to  supply  the  applicant,  and  the  applicant  having 
offered  to  pay  all  the  usual  rates,  the  Corporation  were  bound  to  give 
that  supply  unless  they  could  show  reason  for  not  doing  so.  The  ground 
of  objection  given,  that  the  arrears  of  the  rate  by  a  former  tenant  had 
not  been  paid,  was  clearly  unsustainable.  The  case  cited  in  the  1st 
volume  of  Ellis  and  Blackbum^a  Reports  (2)  was  not  an  authority  in 
point.  In  tliat  case  the  railway  had  not  been  made,  and  possibly  in  this 
case  if  the  water  had  not  been  conveyed  into  the  city  no  mandamus 
would  lie  to  compel  that  to  be  done ;  but  on  that  point  his  Honor 
would  give  no  decision.  At  page  864  of  the  volume  cited  there  was  a 
passage  which  supported  the  principle  of  the  present  decision.  The 
Corporation  had  the  power  to  tax  for  the  general  benefit  of  the  public 

(1)  Thp.  Sydney  Afonting  Ihi-ahl,  Dec.  17,  1859. 
(2)  Rhj.  r.  Yorl'y  <{r.,  Bait  tray  Co.,  page  858. 
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1859         at  large,  and  it  was  not  in  the  same  position  as  a  private  company.     If 

Ex  parte     the  Corporation  had  the  water  they  were  bound  to  supply  it  to  every 

Hamilton,    person  willing  to  pay  the  rate. 

Stephen  C.J. 

Dickinson,  J.,  was  of  the  same  opinion.     The  Act  was  passed  for  the 

purpose  of  supplying  the  citizens  of  Sydney  with  water.  The  Corpora- 
tion were  not  empowered  to  construct  the  works  merely  for  their  profit, 
and  the  Corporation  having  the  water  to  distribute  and  the  machinery 
necessary  for  that  purpose,  were  bound  to  give  that  supply  unless  con- 
trary reasons  could  be  shown.  The  mandamus  would  go — the  question 
of  costs  being  reserved. 
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ARMSTRONG  v.  O'BRIEN.  (1)  1859. 


Dec,  21, 
Wager— 14  IVc,  No.  9,  /».  S—EindeiK^e—Uaaf/e  to  explain  sporting  contract, 

Stephen  C.J. 
By  the  pro\'i80  to  sec.  8  of  14  Vic,  No.  9,  the  winner  of  a  lawful  game  may  ^^^^^nd'*  ^' 
recover  the  stakes  deposited  with  a  stakeholder,  althongh  he  is  also  one  of  the     Milfard  J. 
parties  contributing  to  the  same. 

In  ordet  that  a  plea  of  the  above  statute  should  be  good,  it  is  necessary  to  allege 
not  only  that  the  plaintiff  betted  the  money,  but  that  the  bet  was  on  an  unlawful 
game,  or,  if  lawful,  that  the  money  was  not  a  contribution  to  the  winner  of  the 
game. 

BaUy  r.  Marriott  (5  C.B.  818)  followed. 

In  the  absence  of  notice  to  a  stakeholder  of  the  terms  of  a  subsequent  verbal 
agreement,  providing  for  an  event  not  included  in  the  original  written  contract, 
matters  left  doubtful  by  the  latter  must  be  determined  upon  the  general  usages  of 
the  matches  in  question. 

This  was  an  action  for  money  had  and  received,  in  which  there  were 
eross  motions.  The  issues  joined  were,  first,  as  to  the  receipt  of  the 
money ;  secondly,  as  to  its  having  been  deposited  in  the  hands  of  the 
defendant  to  abide  the  result  of  a  wager  upon  a  trotting  match.  The 
latter  plea  set  up  the  Games  and  Wagers  Act,  14  Yic,  No.  9,  as  matter 
of  defence.  The  verdict  was  for  the  plaintiff  on  the  first  issue,  with 
XI 50  damages,  the  amount  of  the  stakes,  and  for  the  defendant  on  the 
second. 

The  plaintiff  now  moved  for  judgment,  non  ohstaivte  veredicto^  upon 
the  second  issue,  upon  the  ground  that  the  plea  was  bad,  inasmuch  as  it 
did  not  show  the  case  to  be  beyond  the  proviso  attached  to  the  18  th 
section  of  the  Act  The  defendant,  also,  moved  for  a  new  trial,  upon 
the  ground  that  the  judge  at  nisi  priuB^  Mr.  Justice  Dickinson^  had 
refused  to  receive  certain  evidence  as  to  conditions  verbally  agreed  upon 
subsequently  to  a  written  agreement  for  the  trotting  match  in  general 
terms. 

Their  Honors,  upon  the  authority  of  BcUty  v.  Marriott  (2)  felt  con- 
strained to  hold  that  there  must  be  judgment  non  obstante  veredicto  for 
plaintiff  upon  the  second  issue.  The  plea  was  bad  for  the  reason 
assigned,  and  the  plaintiff,  if  permitted  to  demur  or  reply,  must  succeed. 

(1)  The  Sydney  M<yrning  Herald,  Dec.  22,  1859;  and  3  S.C.R.,  note  p.  31. 

ated  3  S.C.R.,  31.  (2)  5  C.B.  8ia 
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1859.  The  opiuion  delivered  by  the  Chief  Justice  upon  the  question   of 

Armstrong  pleading,  which  is  one  of  considerable  importance,  was  to  the  following 

O'BuiKy.     «^«*'*=- 

The  Court.        The  section  is  as  follows  : — 

"All  contracts,  byway  of  gaming  or  wagering,  shall  be  void — and  no 
action  shall  be  brought  for  recovering  any  sum,  which  shall  have  been 
deposited  in  the  hands  of  any  person,  to  abide  the  event  on  which  any 
wager  shall  have  been  made ;  provided  that  this  enactment  shall  not 
apply  to  any  conlribufiorty  for  or  towards  any  sum  of  money,  to  be 
awarded  to  the  winner  of  any  lawful  game.  Tlie  decision  on  this  sec- 
tion, in  Baiii/  i\  Marriott ^  appears  a  startling  one.  But  it  may  probably 
be  supported  by  this  reasoning.  That  although  the  Legislature  may 
have  thought  it  important,  to  discourage  wagering  by  contract,  without 
any  deposit,  or  the  depositing  of  any  stake  by  oiie  lyerson  only,  yet  it 
may  have  considered  that  any  actual  deposit  by  two  or  more  persons 
(although  the  two  may  have  been  parties  to  the  wager,  or  the  only 
parties  to  it)  if  having  reference  to  a  lawful  game,  on  the  determination 
of  which  the  stake  is  to  be  handed  over,  not  to  a  mere  stranger  betting, 
but  to  the  winner  of  that  game,  was  not  a  state  of  things  to  be  discouraged. 
But  further.  The  act  of  depositing  by  two  persons,  mutually  betting, 
or  by  one  only  of  them,  would  be  clearly  "  wagering  "  within  the  first 
portion  of  the  enactment ;  and  the  money  deposited  could  not,  without 
the  proviso  in  the  latter  portion,  have  been  recovered.  Such  a  deposit, 
therefore  (or  some  deposit  of  that  nature)  must  have  been  intended  to 
be  affected  by  the  proviso ;  or  why  was  the  enactment  added  to  the 
former  portion  hy  loay  of  i^roviso  ?  A  mere  contribution  by  two  or  more 
persons,  who  should  have  deposited  money  depending  on  a  race  or  other 
game,  hut  who  had  made  no  wager,  could  not  by  possibility  have  been 
comprehended  within  the  first  portion  of  the  clause ;  and  to  such  per- 
sons, consequently  the  proviso  is  useless  and  inapplicable.  Thus  con- 
sidered the  entire  enactment  (our  own  being  exactly  the  same  as  the 
English  one)  is  as  to  this  question  to  be  read  thus.  If  two  persons  bet 
money  on  any  matter,  and  deposit  their  wager,  the  winner  of  the  bet 
shall  have  no  remedy  to  recover  the  money,  unless  the  subject  were 
some  lawful  game,  on  the  decision  of  which  their  deposits  are  to  go  to 
the  winner  of  the  game.  In  other  words,  the  section  relates  only  to 
wagers,  and  persons  who  bet ;  but,  if  such  persons  be  contributoriea 
(alone  or  with  others)  to  a  deposit,  which  is  to  go  to  the  winner  of  a 
lawful  game  such  winner  may  recover  the  stakes  or  contribution,  although 
he  is  also  the  party  or  one  of  the  parties  betting. 
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The  plea,  therefore,  should  have  brought  the  plaintiff  within  that        1859. 
enactment,  by  alleging  not  only  that  he  betted  the  money  deposited,    ABMSTRoxa 
but  that  the  bet  was  on  an  unlawful  game ;  or,  if  lawful,  that  the 
money  was  not  a  contribution  to  the  winner  of  the  game. 


r. 
O'Brien. 


The  Court, 


As  to  the  rejection  of  evidence  to  supplement  the  written  contract  by 
showing  on  what  special  conditions  the  trotting  match  was  to  be  run, 
their  Honors  held  that  the  ruling  of  the  Judge  at  nisi  pt'iics  was  correct. 
The  contract  was  silent  as  to  what  was  to  be  done  in  a  particular  event, 
provided  for  by  the  subsequent  verbal  bargain,  but  this,  having  been 
made  without  notice  to  the  stakeholder,  could  not  affect  the  latter.  In 
the  absence  of  any  such  notice,  the  matters  left  doubtful  on  the  written 
contract  must  be  determined  upon  the  general  usages  of  trotting  matches. 

j^^e^o  trial  re/used. 
Judgynent  on  second  issue  entered  for  tlie  jjlaintiffi 
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[In  Equity.] 
1859>  WENTWORTH  v.  TOMPSON  and  another.  (1) 

Dec,  30. 

Breach  of  trii«( — Trust ee*8  right  to  sue  alone  for  an  accottnt  against  co-trustees — 

istephen  C J.  Parties — Power  of  cUtorney — Interest  at  8  per  cent,  payable  by  accounting 

Jjickiiison  J.  .  • 

and  ^^^'•^*- 

MVford  J. 

W.,  M.,  and  T.  were  trastees  under  a  will,  with  power  to  retire  and  appoint  new 
trustees.  M.  retired  and  K  was  appointed  in  his  stead.  Subsequently  W.  left  the 
Colony,  having  appointed  E.  and  T.  his  attorneys  in  regard  to  the  trust.  T.  having 
received  and  misapplied  certain  of  the  trust  funds, 

Held^  that  E.  and  T.  had  been  rightly  decreed  to  account  in  respect  of  the  moneys 
received  and  misapplied,  from  the  date  of  W.'s  departure  until  that  at  which  it 
was  admited  that  the  irregularities  ceased. 

Also,  that  W.  could  maintain  the  suit  without  joining  the  cestuis  que  trustent  as 
'parties.  Not  only  was  there  a  breach  of  trust  by  all  three  trustees,  but  also  a 
breach  by  K  and  T. ,  who  held  under  the  power  of  attorney  a  fiduciary  character 
with  respect  to  W. 

Accounting  parties,  in  such  cases,  are  in  this  Colony  chargeable  with  interest  at 
S  per  cent.,  unless  a  greater  rate  is  shown  to  have  been  obtained  ;  and  although 
the  will  may  direct  a  deposit,  until  investment,  in  banks,  which  actually  onl}' 
•allowed  a  lower  rate. 

Appeal  from  the  decree  of  the  Primary  Jvdge,     The  reserved  judg- 
ment of  the  Court  was  pronounced}  Dec.  30,  by — 

The  Chief  Justice.  This  is  an  appeal  by  the  defendant  Elyanly 
from  the  decree  of  the  Primary  Judge^  whereby  both  defendants  were 
held  liable,  and  wore  accordingly  directed,  to  account  to  the  plaintiff  for 
All  sums  received  by  either  of  them  as  trustees  under  the  will  of  one 
Campbell,  since  a  certain  date,  and  not  applied  to  the  trusts  of  that  will. 
And  the  Master,  in  taxing  the  account,  was  to  charge  the  defendants 
with  interest  at  8  per  cent,  on  such  sums. 

The  facts  of  the  case  are,  shortly,  the  following  : — Mr.  Robert  Camp- 
hell,  who  died  in  the  year  1851,  by  his  will  devised  considerable  real  and 
personal  property  to  the  three  trustees,  being  the  plaintiff,  one  WiUon, 
and  the  defendant  Tompson^  upon  the  trusts  therein  specified,  and  among 
others,  to  sell  the  real  estate  and  convert  into  money  the  personal  estate, 
and  to  invest  the  produce  for  the  benefit  of  certain  children,  his  descen- 
dants.    And  he  declared,  that  it  should  be  lawful  for  the  trustees  to 

(1)  Tht  Sydney  Morning  Herald,  January  2,  1860. 
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invest  the  money,  to  which  any  of  the  children  should  be  entitled,  and        1839. 

to  transfer  the  money  invested  upon  any  other  securities  of  a  like  nature ;  Wentworth 

bat  so,  nevertheless,  that,  during  the  life  of  any  parent  of  the  children     rpoTOOK 

or  chUd  entitled  to  any  share,  every  such  investment  or  transfer  should   „     .     ^^  r 

Stephen  C.J, 

be  with  the  consent  in  writing  of  such  parent,  or  of  both  parents,  if  both 


living.  The  testator  directed,  that  all  investments  should  be  made 
in  €k>veiiiment  securities,  or  upon  first  mortgages  of  freehold  estates  of 
oompetent  value ;  and  that,  until  such  investments,  the  trustees  should 
place  the  moneys  in  hand  on  deposit  receipts,  at  interest,  in  some  bank 
ci  issue,  in  Sydney. 

The  will  contained  a  power,  in  case  any  trustee  should  desire  to  be 
discharged  from  the  trusts,  for  the  trustees  or  trustee  for  the  time  being 
imder  the  will,  whether  retiring  or  not,  to  appoint  any  person  to  be  a 
trustee,  in  the  room  of  the  retiring  trustee.  The  trustees  named  proved 
this  will,  and  accepted  the  trusts  thereby  reposed  in  them.  But,  in  the 
JBKT  1853,  by  deed  duly  executed,  the  defendant  Elyard  was  appointed 
a  trustee  in  the  place  of  MUson,  who  went  to  England  ;  and  the  trust 
pn^rtj  was  assigned  to  him  accordingly. 

In  March,  1854,  the  plaintiff  also  went  to  England.  But,  before 
leaving  the  Colony,  he  executed  a  power  of  attorney  on  the  20th  of  that 
month,  appointing  the  appellant  and  Tompson  his  attorneys,  to  receive 
and  join  in  receiving  the  moneys  therein  referred  to,  and  to  enforce  the 
remedies  mentioned  in  a  certain  mortgage,  and  to  join  in  executing  and 
giving  all  necessary  assurances,  and  to  sign  all  necessary  receipts  and 
discharges,  and  generally  to  do  all  acts  and  things  expedient  to  be  done 
on  his  behalf,  in  or  about  the  said  matters.  And  from  the  date  of  that 
power  of  attorney,  the  appellant  and  Tompson  have  acted  as  sole  trustees 
under  CamphdVa  will,  by  virtue  of  their  original  appointment. 

The  defendant,  Tompson,  however,  has  taken  upon  himself  the  prin- 
cipal management  of  the  trusts ;  and,  by  means  of  cheques,  and  deeds, 
signed  respectively  by  Elyard  and  himself,  has  obtained  considerable 
sums  of  money,  and  invested  them,  some  on  very  improper,  and  others 
on  insufficient  securities.  It  appears,  however,  that  he  has  never 
deposited  any  of  the  trust  moneys,  until  investment,  in  any  bank  ;  nor 
ever  obtained,  in  respect  of  any  investment,  the  consent  directed  by  the 
wilL  Milson  returned  to  the  Colony  in  1885;  when  a  deed  was  executed, 
for  the  purpose  of  putting  him  again  into  the  trusteeship.  The  instru- 
ment was  found  not  to  be  effectual  for  its  object.  He  has,  however, 
since  the  month  of  July  in  that  year,  acted  as  a  tmstee  without  any 
valid  appointment. 
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]8o9.  In  August,  1858,  tbe  plaintiflT  filed  his  bill  agaiost  the  appellant  and 


Wextworth  Tompson ;  stating  these  several  matters,  and  praying  for  a  discovery, 
T0MP8ON  *"^  ^^^^  *^  account  may  be  taken  of  the  personalty,  and  of  the  rents 
«  7  P  T  *^^  profits  of  tbe  real  estate,  and  all  proceeds  of  that  estate,  which  shall 
have  come  to  the  hands  of  the  defendants,  or  either  of  them,  or  which, 
but  for  their  default  might  have  been  received  since  the  20th  day 
March,  1854  ;  and  of  the  application  thereof,  and  upon  what  securities 
the  same  have  been  invested  : — and  that  both  defendants  may  be  declared 
liable  to  make  good  all  loss,  which  shall  have  been  incurred  by  the 
testator's  estate,  by  reason  of  their  not  having  invested  the  trust  moneys 
as  directed  by  the  will ;  and  that  they  may  be  removed  from  their  office, 
and  new  trustees  be  appointed  in  their  stead. 

The  PHniary  Judge  refused  to  make  any  decree  removing  the  defen- 
dants, or  either  of  them,  but  he  held  that  the  plaintiff  was  entitled, 
without  making  the  objects  of  the  trust  parties  to  the  suit,  to  call  on 
the  defendants  as  trustees  to  account  for,  and  replace,  whatever  trust 
property  either  of  them — by  the  aid,  though  not  with  the  connivance 
of  the  other — has  misapplied.  The  Judge  thought  it  sufficiently  clear, 
that  the  defendant  Elyurd  (although  he  appears  to  have  been  free  from  all 
blame  morally)  had  been  guilty  of  a  breach  of  trust,  by  allowing  Tompson 
to  get  the  money  into  his  hands  without  taking  care  that  they  were 
duly  invested.  And  his  Honor  was  of  opinion,  that  the  plaintiff's  own 
similar,  though  not  equal  breach  of  trust,  in  putting  the  entire  manage- 
ment into  the  hands  of  the  two  defendants,  had  not  disentitled  him  to 
relief  against  those  persons.;  since,  had  they  in  all  things  jointly  acted, 
as  obviously  the  plaintiff  intended  they  should,  the  misappropriation  by 
one  of  them  could  not  have  occurred.  His  Honor  decreed,  therefore, 
an  account  against  both  defendants,  bat  only  of  moneys  received  and 
misapplied ;  limiting  the  dates  of  receipt,  to  the  period  between  the 
20th  of  March,  1854,  and  the  1st  July,  1855,  since  which  it  has  been 
conceded  that  there  had  been  no  further  irregularity. 

AVe  are  of  the  opinion  that  the  decree  of  the  Primary  Judge  is  right. 
It  may  be  admitted  that  we  have  found  no  case  in  the  books  precisely 
similar  to  the  present,  but  the  following  propositions,  which  will  elucidate 
it,  appear  to  us  to  be  established  : — First,  if  two  or  more  trustees  join 
in  a  breach  of  trust,  though  one  may  appear  more  active  than  the  othei-s, 
and  one  alone  have  actually  received  the  trust  money,  or  have  finally 
obtained  and  misapplied  it,  they  are  equally  liable  to  their  cestui  que 
trusts,     Trutch  r.  Lamprell  (2).     The  same  case  shows,  secondly,  that 

(2)20Beav.  116. 
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a  trustee  by  signing  cheques,  and  allowing  the  proceeds  to  get  into        1859. 
the  hands  of  his  co-trustee,  without  seeing  to  their  due  appropriation,  Wentwortii 
commits  a  breach  of  trust.    Thirdly,  we  take  it  to  be  clearly  established,     -,    ^' 
that  one  trustee,  although  joining  in  a  breach  of  trust,  can  call  upon  his 
cotrustee  to  refund  the  money,  received  by  means  of  such  breach  of 
trust  j  and  that,  to  a  suit  for  compelling  such  restitution,  the  cestui  que 
trusts  need  not  be  parties.     Baynard  v.  WooUey  (3). 

There  are  two  grounds  for  such  a  bill ;  one,  that  it  is  the  duty  of 
each  trustee  to  recover  the  trust  fund,  for  the  benefit  of  the  objects  of 
it ;  and  the  other,  that  the  trustee  who  has  not  received  the  money, 
though  not  himself  in  one  sense  primarily  liable,  may  eventually  be 
called  on  to  make  it  good.  If  the  plaintiff  and  defendant  alike  had 
taken  part  of  the  fund,  it  would  probably  be  necessary  for  the  former, 
in  his  bill,  to  offer  to  pay  back  the  share  received  by  hiui.  But  that  is 
not  the  case  here.  Again,  it  appears  from  the  case  of  Huglies  v.  Key  (4) 
that  a  trustee  who  will  not  join  with  his  co-trustee,  in  a  suit  instituted 
to  recover  trust  funds,  improperly  acquired  by  a  third  person,  is  guilty 
of  a  breach  of  trust ;  or  that,  in  such  a  case  he  would  not  be  allowed 
costs  in  that  suit,  his  refusal  to  concur  in  which,  as  plaintiff,  had  made 
it  necessary  to  include  him  as  defendant.  It  appears,  further,  that,  in 
a  suit  so  constituted,  the  decree  will,  in  the  first  instance,  provide  that 
the  money  shall  be  paid  by  the  person,  in  whose  possession  it  shall 
appear  to  be.  And  this,  we  presume,  will  in  the  present  case  be  done, 
when  the  cause  is  heard  on  further  directions. 

There  have  been  in  this  case,  in  fact,  two  breaches  of  trust  committed. 
The  first  by  the  three  trustees,  when  one  of  them  gave,  and  the  others 
accepted,  full  power  over  the  trust  property.  For  the  consequences  of 
this,  they  are  all  and  each  answerable.  The  other  breach  of  trust  is,  by 
the  two  who  acted  under  that  power.  But  this  latter  breach  is  duplex 
in  character.  The  defendants,  TJwmpson  actively,  Elyard  by  improvi- 
dence or  neglect,  have  committed  a  breach  of  trust  against  their  cestui 
que  trusts^  in  their  position  as  trustees  under  the  will ;  and  they  have 
committed  a  breach,  also,  of  the  trust  which  was  reposed  in  them  by 
TFentioorth,  The  plaintiff,  about  to  leave  the  Colony,  proposes  that  these 
defendants  shall  perform  the  trusts  of  the  will  for  him,  and,  to  enable 
them  so  to  act,  he  gives  them  power  of  attorney,  It  appears  to  us  that 
that  transaction  and  arrangement  clearly  puts  the  defendants  in  a 
fiduciary  position  with  regard  to  him  ;  and,  if  that  be  so,  whether  we 
call  them  trustees  or  agents  as  to  that  matter  is  immaterial.     If  called 

(3)  20  Beav.  583.  (4)  Ibid  395. 
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1869.        agents,  and  not  trustees,  yet,  as  they  would  have  to  account,  a  bill  may 
WsNTwoBTn  ^  maintained  against  them,  though  it  might  not  lie  in  a  case  o£  meio 
^'  agency,  where  no  discovery  or  account  could  be  necessary. 

StepJien  C  J  This,  then,  is  the  position  of  the  parties  relatively  to  each  other ;  and 
the  fact,  so  much  insisted  on,  that  the  plaintiflTs  own  improvidenee 
enabled  his  co-trustees  to  commit  the  breaches,  is  clearly  on  the  autko- 
rities  no  answer  to  his  claim.  The  bill  is  filed,  to  compel  those  trustees 
to  make  good  the  moneys,  which  are  at  present  lost  to  the  testator's 
estate  by  their  acts ;  in  other  words,  to  compel  the  defendant  to  do 
justice  to  the  objects  of  the  trust,  which  each  trustee  alike  undertook  to 
perform.  And  why  one  trustee,  situated  as  the  plaintiif  is,  should  loae 
the  right  of  instituting  such  a  suit,  because  its  effect  (or  possibly  its 
main  design)  may  be  equally  to  benefit  himself,  we  do  not  understand. 
The  objection,  indeed,  in  that  form,  whether  raised  by  Tompaon  or  by 
Elyard,  would  obviously  be  unsustainable.  Presented  in  any  form,  it 
amounts  substantially  to  this ;  that  they  ought  not  to  be  answerable  for 
one  breach  of  trust,  because  the  trustee  who  complains  is  also  a  principal, 
against  whom  they  have  by  the  same  act  committed  another  breach. 

If  WerUworthf  instead  of  delegating  his  trusteeship,  had  himself  con- 
curred in  the  particular  breach,  by  which  Tompaon  was  enabled  to  obtain 
and  misapply  the  money,  then  no  doubt  the  proper  proceeding  would 
have  been  a  suit  by  the  former  and  Elyard^  jointly,  to  enforce  its  restor- 
ation. But  the  fact  of  that  delegation,  and  of  the  subsequent  breach  by 
the  deputed  parties,  opens  a  new  view  of  the  matter.  The  plaintiff  has 
received  nothing,  and  has  therefore  nothing  to  refund ;  and  be  seeks 
relief  against  the  defendants,  both  alike,  as  being  liable  at  his  instance 
to  replace  the  misapplied  money,  because  he  is  equally  liable  as  a  cc^ 
trustee  to  the  payment,  and  because  he  is  suffering  the  inconveniencei, 
solely  from  his  having  jointly  trusted  them. 

The  decree  of  the  Primary  Judge  declares  the  liability  of  the  defend- 
ants, to  make  good  those  moneys  to  the  estate ;  and,  by  directing  special 
inquiries  as  to  the  parties  receiving,  provides  for  a  future  adjustment  of 
the  liabilities  of  the  defendants,  and  between  themselves.  That  ques- 
tion, therefore,  after  the  coming  in  of  the  report,  will  be  disposed  of. 

The  decree  directs  the  Master  to  charge  the  accounting  parties  with 
interest,  at  the  rate  of  eight  per  cent.,  on  the  moneys  received  by  either, 
and  not  properly  applied  on  the  trusts.  This  is  the  fixed  rate  in  the 
Colony,  where  no  greater  percentage  is  shewn  to  have  been  obtained  ; 
and  it  is  not  denied,  that  such  a  rate  is  equivalent  here  to  the  four  per 
cent,  established  in  England.     But  it  was  contended,  that  as  all  moneys 
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received  by  the  trustees  are,  by  the  will,  to  be  in  the  first  instance  paid  1859. 


Stephen  C.J* 


into  a  bank,  they  ought  only  be  charged  with  such  interest,  if  any,  as  a  Wkntwobth 
bank  would  have  allowed.     No  case  has  been  shown,  however,  in  which     tompson 
less  than  four  per  cent,  has  been  directed  in  England ;  and  we  conse- 
quently think,  that  no  less  interest  than  eight  per  cent,  should  be  charged 
here.     It  may  be  an  arbitrary  rule,  but  it  is  founded  on  the  supposition 
that  this  rate  can  in  ordinary  cases  be  obtained. 

The  direction  in  CampheWa  will,  that  until  investment  all  moneys 
should  be  placed  in  a  bank,  is  always  implied  when  trustees  receive 
money  for  investment,  for  they  ought  not  to  keep  it  in  their  own  custody. 
Now,  in  England,  the  banks  generally  pay  no  interest  on  deposits,  yet 
trustees  are  always  charged  four  per  cent.,  where  they  retain  money, 
and  in  some  cases  more.  The  deposit  in  a  bank,  in  fact,  is  usually 
for  only  a  short  time ;  as  investments  are  continually  offering,  or  may 
soon  be  expected  to  offer,,  producing  a  rate  of  interest  much  higher  than 
any  paid  by  banks,  and  ordinarily  equal  to  that  allowed  by  law. 

On  all  points,  therefore,  the  decree  is  sustained  by  us ;  and  the  appeal 
iS;  consequently,  dismissed  with  costs. 

Order  accordingly. 
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I860.  HOGAN  V.  HAND  and  others.  (1) 


Jan,  14. 


Statute  of  Limitaiiona,  3  <t*  4  Will,  I\\  c.  27,  as.  2,  5,  and  l^—Determinaiion  of 

f^J^'phpi  C.J.  tenancy  at  icill — Accrual  o/Hght  of  entry — Revtrsion  expectant  on  a  term. 

Dickinson  J. 

Mil  ford  J  ^^'  ^''  ^^^S  owner  of  certain  lands,  allowed  T.  and  R.  to  occupy  40  acres 
thereof,  as  tenants  at  will,  and  left  the  Colony  in  1796.  In  June,  1832,  M.  H. 
leased,  by  an  agent,  the  whole  estate  to  C.  for  seven  years,  to  commence  £rom 
January  1,  1833,  and  died  in  1833.  The  plaintiff  was  the  heir-at-law  of  M.  H., 
and  the  defendants  claimants  under  T.  and  R.,  by  continuous  possession.  The 
title  of  M.  H.  had  been  acknowledged  by  T.  and  R.  in  1832. 

Ileldy  that  the  case  was  governed  by  sec.  5  of  3  and  4  WilL  IV,  c.  27»  and  that 
the  right  to  bring  an  action  for  the  recovery  of  the  40  acres  first  accrued  on  the 
termination  of  the  tenancy  of  T.  and  R.,  by  the  operation  of  the  lease  to  C. 

Also,  that  the  action  could  in  fact  have  been  brought  on  January  1,  1833. 

Held  (by  the  Privy  Council,  on  appeal,  reversing  the  above  decision),  that,  apart 
from  the  effect  of  the  lease  to  C,  the  plaintiff,  being  beyond  the  seas  at  the  time 
of  the  accrual  of  his  right  on  his  father's  death,  and  ever  since  that  time,  was 
entitled  to  the  benefit  of  the  I6th  section  of  the  Statute,  3  and  4  Will.  IV,  c.  27, 
and,  his  action  bemg  brought  within  thirty  years,  he  was  not  barred. 

The  grant  of  a  lease  of  land  gives  to  the  lessee  a  right  to  determine  the  tenancy 
of  any  tenants  at  will  occupying  the  same,  and  to  enter  thereon,  but  the  statute 
will  not  run  against  the  lessor,  whose  title  is  that  of  a  reversioner  expectant  on  a 
term  of  years,  until  the  expiration  of  the  tenn. 

Kew  Trial  Motion,  in  an  action  of  ejectment  to  recover  possession  of 
40  acres  of  land,  part  of  the  Oomwallis  Estate,  near  Windsor.  A 
verdict  had  been  returned  for  the  plaintiff.  The  facts  appear  in  the 
judgments. 

The  Attorney-General,  and  Martin,  Q.C.,  in  support  of  the  motion. 

Broadhurat,  Q.C.,  and  Isaacs,  contra. 

Cur.  adv.  viUC, 

Tlie  judgment  of  the  Court  was  delivered,  January  17,  1860,  by 

MiLFORD,  J.  This  is  an  action  of  ejectment  brought,  in  the  year 
1856,  by  William  Hogan,  now  residing  in  America,  against  John  Hand, 
Mary  Hand,  and  Alfred  N orris,  to  recover  possession  of  forty  acres  of 
land,  part  of  the  Oomwallis  Estate,  near  Windsor,  now  in  their 
possession.  The  action  was  tried  in  Sydney  before  His  Honor  the 
Chief  Justice,  and  a  verdict  found  for  the  plaintiff.     In  the  coarse  of 

(1)  Tlie  (Sydney  Morning  Herald,  Dec.  26,  1859;  Jan.  17,  1860;  May  15,  1861 ; 

and  14.  Moo.  P.  C,  310. 
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last  month  a  motion  for  a  new  trial  was  made  before  this*  Court  on        I860. 


several  gronnds,  which  need  not  now  be  particularised,  as,  in  the  whole,       Hogan 
the  objection  to  the  verdict  is  that  the  plainti£f  is  barred  of  his  action       ^^\ 
by  the  operation  of  the  statute  of  limitations. 


It  appeared  at  the  trial  that  Michael  ffogan,  the  plaintiff's  father, 
came  to  this  Colony  in  the  latter  part  of  the  last  century,  and  became 
the  purchaser  of  the  Estate  of  Comwallis,  place  then  known  by  the 
name  of  Woodhay,  containing  400  acres,  including  the  40  acres  now  in 
question.  He  had  several  servants,  and  amongst  others  two  called 
HUey  and  Tully.  These  men  he  put  into  possession  of  the  40  acres, 
either  as  caretakers  and  bailiffs,  or  under  promise  that  they  should 
retain  the  land  either  for  their  lives  or  till  Hogan  should  return  to  the 
Colony,  which  he  was  about  to  leave.  The  evidence  of  this  latter 
arrangement  preponderated  very  considerably.  Hogan  left  the  Colony 
in  the  year  1796,  and  after  that  the  estate  was  managed  by  his  agents 
till  the  year  1832,  Riley  and  Txdly  remaining  in  the  same  position  as 
they  had  been  left  by  Hogan,  paying  no  rent  and  having  had  no 
conveyance  or  lease  of  the  40  acres.  An  application  had  been  made 
for  rent  to  TtUly  and  Riley,  by  Mr.  M* Arthur,  one  of  Hogan's  agents, 
in  the  year  1813,  but  payment  was  refused  on  the  ground  that  they 
occupied  rent  free  by  Michael  Hogarie  permission ;  a  present,  however, 
of  some  pigs  was  made  as  an  acknowledgment  of  tenancy. 

In  1832  the  Comwallis  Estate  was  surveyed  on  behalf  of  i/.  Hogan, 
preparatory  to  a  lease  of  it  being  granted  to  Mr.  Cox,  when  RiUy  and 
TvJIXy  allowed  the  surveyor  to  mark  out  and  pass  over  the  40  acres 
without  molestation.  On  the  30th  of  June,  1832,  Hogan,  by  his  agent, 
*^  granted  demised,  and  leased  "  to  WiUiam  Cox,  the  Comwallis  Estate, 
hj  the  name  of  the  Woodhay  Farm,  together  with  other  lands,  to  hold 
to  him,  his  executors,  administrators,  and  assigns,  for  the  term  of  seven 
years,  to  commence  from  the  Ist  day  of  January  then  next  ensuing,  at 
a  rent  of  £130.  The  lease  contained  the  usual  covenant  for  quiet 
enjoyment,  and  was  executed  at  some  time  or  other  by  Cox,  It  was 
alBO  executed  by  Hogan^a  agent,  he  signing  his  own  name  not  that  of 
his  principal,  but  under  the  form  of  attestation  used,  it  would  seem  to 
be  sufficient  to  bind  the  principal.  White  v,  Cuyler  (2) ;  Bar/crd  r. 
Siuckey  (3) ;  Willis  v.  Back  (4) 

Michael  Hogan  never  returned  to  the  Colony,  but  died  in  March, 
1833,  intestate,  leaving  the  present  plaintiff  his  heirat-law. 

(2)  6  T.R.  177.  (3)  2  Brod.  k  B.  333.  (4)  2  East  142. 

2b 


Mi f  ford  J. 
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1860.  TuUy  died  in  the  year  1836,  and  Eilefj  in  the  year  1847,  and  the 

HooAN       present  defendants  have  been  in  possession  since  the  death  of  RUey^ 
-^'"\  claiming  by  gift  under  them. 

Mil  ford  J.  Ril^y  and  TuUy  were  tenants  at  will  on  the  1st  of  January,  1833,  and 
tlie  lease  to  Cait,  being  a  lease  in  possession,  put  an  end  to  their  estate, 
the  grant  of  a  lease  to  commence  on  that  day  was  as  inconsistent  with 
the  continuation  of  the  estate  at  will,  as  if  instead  of  a  lease  it  had  been 
a  feofment — Disdale  v,  lies  (5)  ;  Bcdl  v,  CtiUimore  (6).  If  Jf»  Hogan 
could  bring  his  action  then  the  statute  began  to  run,  and  the  plaintiff  is 
barred  by  the  2nd,  16th,  and  18th  sections  of  the  Act,  if  the  person 
having  a  right  to  bring  the  action  shall  have  been  beyond  seas  when  his 
title  accrued,  he,  or  any  person  claiming  under  him,  shall  have  ten  years 
to  bring  his  action  from  the  cesser  of  disability  or  the  death  of  the  fin>t 
claimant^ — or  twenty  years  from  the  title  first  accruing,  so  that  the 
present  plaintiff  was  bound  to  bring  his  action  within  ten  years  after  his 
father's  death,  ie.  before  March,  1843,  or  at  the  furthest  twenty  years 
from  the  accruer  of  title  to  his  father  Michael  Hogan. 

The  second  section  of  the  statute  provides,  that  no  person  shall  bring 
an  action  to  recover  any  land  but  within  twenty  years  next  after  the 
time  at  which  such  right  shall  have  accrued  to  some  person  through 
whom  he  claims,  or  to  himself.  The  next  seven  sections  of  the  Act 
specify  when,  in  particular  cases,  the  right  shall  be  held  to  have  first 
accrued. 

The  7th  section  provides  that,  where  the  land  is  held  by  a  tenant  at 
will,  the  reversioner's  right  to  bring  an  action  is  to  be  held  as  first 
accruing  at  the  determination  of  the  tenancy  or  at  the  expiration  of  one 
year  from  the  commencement  of  it,  but  it  has  been  decided  by  the  case 
of  Evans  v  Pctge  (7)  and  iJie  Birmingham  Canal  Company  v.  Bold  (8), 
that  this  clause  of  the  Act*  does  not  apply  to  a  case  where  the  estate  at 
will  had  determined  before  the  passing  of  the  Act  It  does  not,  there- 
fore, apply  to  the  present  case,  for  the  estate  at  will  of  Tully  and  Riky 
determined  in  1833,  and  the  Act  was  not  introduced  into  this  Colony 
until  1837. 

The  present  case  is  governed  by  the  5th  section,  which  provides  that 
the  right  to  bring  an  action  shall  be  held  to  have  accrued  (when  the 
claimant  is  a  reversioner,  and  the.  estate  shall  formerly  have  been  in  his 
possession)  at  the  time  when  the  reversionary  estate  shall  have  become 
an  estate  in  possession  by  the  determination  of  the  particular  estate. 

(5)  2  Levinz  88.  (6)  2  CM.  k  R.  120.  (7)  Q.B.  767. 

(8)  12  Jurist  360. 


V, 

Hand. 
Milford  J. 
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The  question  then  is — when  did  the  reversion  in  M.  Hogan  dependent        I860. 

on  the  estate  at  will  in  Tully  and  RUey  hecome  an  estate  in  possession      Hooan 

in  him.    There  never  was  any  estate  intervening  between  the  estate  at 

will  and  the  reversion  in  Hogan.     The  lease  to  Cox  was  not  nor  did  it 

pretend  to  be  a  lease  to  take  effect  in  reversion  after  the  estate  at  will. 

The  determination  of  the  estate  at  will,  therefore,  necessarily  turned  the 

reversion  into  an  estate  in  possession,  and  at  that  time  the  Act  says  the 

right  to  bring  the  action  shall  be  held  to  have  first  accrued.     The  lease 

to  Cox  never  intervened  between  the  two  estates — that  must  thei*efore 

have  taken  effect  out  of  the  fee  so  soon  as  it  was  vested  in  possession  in 

M,  Ilogan  by  the  termination  of  the  estate  at  will,  but  not  before. 

This  section  of  the  Act  does  not  say  that  the  right  to  bring  the  action 
shall  be  held  to  accrue  from  the  time  when  the  party  can  actually  bring 
his  action,  but  from  the  time  when  the  estate  in  reversion  became  an 
estate  in  possession. 

It  would  have  been  sufEciont  to  rest  our  decision  on  this  view  of  the 
c3hso,  but  we  have  thought  it  as  well  to  consider  whether  the  owner  of 
the  reversion  could  have  brought  an  action  to  recover  the  property  from 
Trdly  and  Riley ^  on  the  Ist  of  January,  1833,  or  at  any  time  before  the 
expiration  of  the  lease  to  Cox  in  1840,  on  the  supposition  that  the  right 
to  bring  the  action,  under  the  5th  section  of  the  Act,  did  not  first  accrue 
until  the  action  could  in  fact  be  brought.  On  the  whole  we  are  of  opinion 
that  he  could  have  done  so  on  the  Ist  of  January,  1833,  though  the  cases 
which  we  shall  advert  to  throw  so  much  doubt  on  the  subject  that  we 
prefer  resting  our  decision  on  the  construction  which  we  have  already 
put  upon  the  operation  of  the  5th  section. 

The  lease  to  Cox  must  be  held  to  be  a  lease  operating  at  common  law, 
not  by  the  statute  of  uses,  because  there  is  no  intention  shown  that  it 
shall  operate  by  the  statute,  but,  on  the  contrary,  the  absence  of  the 
usual  words  *'  bargain  "  and  "  sell,''  and  of  the  payment  of  an  immediate 
money  consideration  indicate  an  intention  that  it  shall  take  effect  by  the 
common  law.  The  grantee  of  the  lease  might,  no  doubt,  elect  to  take 
the  estate  in  either  way,  but  the  tenants  at  will,  Tally  and  Riley,  had 
no  such  option,  and  the  lease  must,  as  to  them,  have  its  legal  effect. 
Heytoard^e  case  (9)  ;  BaeorCe  Abr.,  Leases,  M. 

The  lease  then  taking  effect  by  the  rules  of  the  common  law,  it  created 
an  "  interesse  terihiniy"  till  the  lessee  entered,  and  we  were  disposed  to 
think,  and  but  for  the  case  of  Ryan  v.  Clark  (10),  we  should  have 

(9)  2  Rep.  35.  (10)  U  Q.B.  73. 


r. 
Hand. 
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lb60.         decided,  that^  until  Cox  entered,  the  right  to  bring  an  action  against 
HooAN       TuUi/  and  miey  to  recover  posBession  of  the  property  after  their  estate- 

at-will  had  been  destroyed  by  the  lease,  was  vested  in  Ilogan,     SoJyrCs 

case  (11) ;  Smith  v.  Day  (12). 

It  would  seem,  however,  f  {*om  a  dictum  in  the  case  of  Ryan  v.  Clarkej 
14  Q.B.  73,  that  during  the  continuance  of  an  ^^interease  termini"  the 
right  of  possession  is  gone  from  the  grantor  of  the  lease,  and  is  vested 
in  the  lessee,  even  before  entry.  That  was  an  action  of  trespass  for 
breaking  entering  the  dwelling-house  of  the  plaintiff.  There  was  a  plea 
of  "  liberum  tenemerUum  "  and  a  replication  of  a  lease  to  a  stranger, 
stating  an  entry  and  possession  for  the  term  of  the  lease.  The  replication 
was  demurred  to  on  the  ground  that  was  inconsistent  with  the  declara- 
tion, which  alleged  the  premises  to  be  in  the  plaintiff's  possession.  The 
Court  held  that  although  the  replication  alleged  a  taking  of  possession 
by  the  stranger,  yet  it  did  not  allege  a  continuance  of  such  possession, 
and  that  that  could  not  be  presumed  on  the  face  of  the  declaration. 

In  the  course  of  the  judgment  the  Court  stated  that  if  the  replication 
admitted  that  a  stranger  was  in  possession  at  the  time  of  the  trespasses, 
it  would  be  bad,  but  they  said  that  the  averment  of  entry  was  unneces- 
sary, and  might  be  rejected,  because  the  legal  right  of  possession  passed 
by  the  lease  itself  without  entry,  at  the  same  time,  they  said  that  the 
right  of  possession  by  the  lessor  was  gone  as  soon  as  the  lease  was 
executed,  though  the  lessee  could  not  bring  trespass  before  entry,  and 
for  this  the  case  of  Williania  v.  Bosanquet  (13)  was  cited.  The  case  of 
Byan  v,  Clark,  however,  was,  in  fact,  decided  on  the  ground  that,  whether 
or  not  it  was  necessary  to  allege  an  entry,  yet  the  continuance  of 
possession  up  to  the  time  of  the  trespasses  would  not  be  presumed  in 
opposition  to  the  declaration. 

Having  this  case  in  view,  and  on  the  supposition  that  the  dictum  in 
it  is  law,  let  us  suppose,  before  any  entry  by  Cox^  but  after  the  1st  of 
January,  1833,  Hogan  had  brought  an  action  of  ejectment  against  Tt(//y 
and  miey^  what  defence  would  they  have  1  They  would  set  up  a  title 
in  Cox,  for  the  right  of  possession  had  passed  from  Hogan  and  vested  in 
him  ;  he  had  a  right  to  take  possession  by  virtue  of  the  lease,  though  bo 
could  not  have  the  estate  thrust  upon  him,  and  though  he  could  not 
bring  trespass  nor  take  a  release  of  the  reversion. 

It  may  be  observed  that  the  case  of  WiUianis  x\  JJ^sanquet  altogether 
differs  from  the  case  of  Byan  v,  Clarke,  and  from  the  present  case ;  that 

(11)5  Rep.  123.  (12)  2  M.  &  W.  684.  (13)  1  Brod.  &  B.  238. 
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only  decided  that  the  assignee  of  a  lease  became  liable  on  the  covenants,  1S60. 

without  entry,  though  in  the  course  of  the  judgment  the  Court  considered  Mogan 

that  a  lessee,  before  entry,  was  liable  for  rent,  and  other  matters  depending  „  ^'• 
on  contract. 


Though  the  case  at  present  under  consideration  is  one  where  the  lease 
was  granted  *^in/aturo,"  to  commence  on  a  fixed  day,  that  circumstance 
does  not  appear  to  us  to  be  material,  for  the  destruction  of  the  estate  at 
will,  in  Tulli/  and  RiUy^  and  the  operation  of  the  lease  took  effect  on 
the  1st  January,  1833,  as  if  the  lease  had  borne  date  on  that  day. 

M,  Ilogan  could  not  bring  an  action  against  TuUy  and  Riley  till  their 
tenancy  at  will  was  determined  ;  nor  could  he,  according  to  the  dictum 
in  the  case  of  Ryan  v.  Clark^  do  so  between  the  commencement  of  the 
term  and  the  entry  of  Cox^  unless  the  destruction  of  the  tenancy  at  will 
preceded  the  creation  of  the  lease,  in  which  case  the  whole  fee  would  bo 
for  a  short  time  vested  in  Ilogan^  and  he  could  bring  any  possessory 
action.  This  certainly  must  have  been  the  case,  as  we  have  shown,  there 
must  have  been  a  moment  of  time  when  the  whole  fee  was  in  M,  Hogariy 
viz.,  between  the  destruction  of  the  estate  at  will  and  a  creation  of  a 
lease  out  of  the  fee.  During  that  moment  a  right  to  bring  an  action 
was  in  him. 

On  this  respect,  therefore,  we  think  the  present  case  differs  from  that 
of  Ryan  v.  dark,  though  we  cannot  say  but  that  we  feel  a  difficulty  to 
arise  from  it. 

Again,  it  is  to  be  observed  that  the  lessee,  (JoXy  executed  the  lease  ; 
and  in  the  absence  of  any  evidence  as  to  the  time  of  his  doing  so,  it 
must  be  taken  toliave  been  done  at  the  date,  i.6.,  in  June,  1832  ;  and 
it  appears  to  have  been  the  opinion  of  the  Exchequer  Chamber  in  the 
case  of  MUier  v.  Green  (14)  that  the  execution  of  a  lease  by  a  lessee 
would  be  equivalent  to  an  entry  by  him.  The  authority  of  this  case 
has  been  doubted — see  Jarman^n  Conveyancing^  vol.  4,  page  314 — but 
even  if  of  authority  we  do  not  think  it  applies  to  the  present  case. 

The  lease  on  its  execution  gave  an  ^^intereaae  termini^*  to  Cox  to  be 
turned  into  an  estate  by  entry  at  some  time  after  the  commencement  of 
the  term  of  seven  years — 1.«.,  after  the  Ist  of  January,  1833.  That 
was  the  interest  and  right  given  to  him  by  Uogan  on  the  30th  of  June, 
1832.  There  is  no  indication  of  any  intention  to  grant  a  reversion  or 
any  interest,  to  vest  either  in  possession  or  reversion,  till  it  should  be 
perfected  by  entiy  on  or  after  the  1st  of  January,  1833.     This  being 

(14)  2  C.  &  J.  142. 


MVford  J. 
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18«0. 


Hog  AN 

r. 
Hand. 

Miffcrd  J. 


the  intention  of  the  parties,  and  the  l^al  operation  o£  lease,  the  execu- 
tion cf  it  by  Cox  on  the  dOth  June,  1832,  cannot  be  held  to  have  then 
vestod  in  an  estate,  in  him  to  commence  immediately,  neither  could  it 
have  tlen  vested  an  estate  in  him  to  begin  at  the  commencement  of  the 
term.  He  could  not  have  entered  before  that  time,  and  the  execution 
of  the  lease,  according  to  the  case  of  Miller  v.  Green,  is  only  put  in  the 
place  of  the  lessee's  entry,  as  he  could  not  have  entered  before  the  Ist 
January,  1833,  the  execution  of  the  lease  by  him  before  that  time  could 
operate  nothing.  If  he  had  executed  the  lease  after  the  commencement 
of  the  term,  perhaps  the  necessity  of  an  entry  would  have  been  dis- 
pensed with ,  but  he  could  not  alter  his  position  by  executing  it  before 
the  commencement  of  it. 

The  cases  of  JRyan  v.  Clark  and  Miller  v.  Green,  although  somewhat 
opposed  to  the  view  we  were  disposed  to  take  of  this  case,  do  not  on  the 
whole  induce  us  to  think  that  even  if  the  capability  of  bringing  an 
action  were  necessary  to  set  the  time  limited  for  bringing  the  action 
running — that  they  would  apply,  because  there  was  a  time  on  the  1st 
January,  1833,  at  which  M.  Hogan  had  a  right  of  action  against  Ttdly 
and  Riley,  and  because  the  execution  of  the  lease  by  Cox  only  came  in 
the  place  of  an  entry  by  him,  and  such  entry  could  not  have  been  made 
at  the  time  he  did  execute  it ;  but  we  think  it  safer  to  rest  our  construc- 
tion of  the  5th  section  of  the  Act  which  we  have  stated. 

It  was  suggested,  though  not  much  insisted  on  in  argument,  that  the 
statute  was  not  retrospective,  that  it  was  passed  in  1837,  that  the 
tenancy  at  will  was  put  an  end  to  on  the  1st  of  January,  1833,  and  that 
M,  Hogan  died  in  the  month  of  March  in  that  year,  so  ^e  right  of  action 
referred  to  in  the  Act  could  not  be  that  which  accrued  to  M,  Hogan 
befora  it  passed.  The  2nd  section  clearly  is  retrospective,  and  has  been 
decided  to  be  so  in  many  cases,  indeed  all  the  cases  on  the  subject  take 
it  for  granted ;  the  only  doubt  which  has  existed  is  as  to  the  retrospective 
operation  of  some  of  the  clauses  pointing  out  under  what  circumstances 
and  at  what  time  the  right  to  bring  the  action  in  the  2nd  section  shall 
be  held  to  have  accrued.  In  the  present  case  the  5th  section  governs 
it,  and  there  is  nothing  in  it  to  alter  the  operation  given  by  the  Act  to 
the  2nd  section  ;  it  only  points  out  that  the  time  of  the  accruer  of  the 
action  is  the  determination  of  the  particular  estate.     Nepean  v.  Doe  (15). 

We  therefore  are  of  opinion  that  M,  HogavCn  right  to  bring  an  action 
to  recover  possession  of  the  land  in  question  accrued  to  him  on  the  1st 


(15)  2  M.  &  W.  910. 
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of  January,  1833,  that  as  he  died  in  that  year,  and  the  present  plaintiff        I860. 


claiming  under  him  did  not  bring  tliis  action  till  the  year  1856,  he  is       Hogax 

too  late.  „  ^' 

Hand. 

This  being  the  conclusion  to  which  we  have  arrived,  we  need  not  enter  Miljord  J. 
into  the  consideration  of  the  other  questions  arising  on  the  notice  of 
motion.  The  evidence  establishes,  we  think,  that  Tally  and  JRiley  were 
not  mere  bailiffo  to  Hogan,  No  doubt,  if  they  had  been,  a  question 
would  have  arisen  as  to  whether  he  could  bring  an  action  against  them 
without  a  demand  of  possession  of  which  there  was  no  evidence,  i.^., 
whether  his  title  to  do  so  accrued  immediately,  at  the  time  of  the  execu- 
tion of  the  lease  to  Cox^  or  whether  it  did  not  accrue  until  a  demand  was 
shown  to  have  been  made.  The  st-atute  does  not  expressly  refer  to  such 
a  state  of  things,  but  it  might  fairly  be  argued  that  the  right  of  action, 
or  right  of  entry,  accrued  at  the  determination  of  the  estate  at  will, 
though  prior  to  bringing  an  action  a  demand  of  possession  would  be 
necessary. 

We  see  no  reason  for  supposing  that  the  tenancy  of  Tully  and  Rilty 
was  put  an  end  to  by  Mr.  Mc Arthur's  application  for  rent  in  1813,  or 
by  the  surveyor's  entry  in  1832.  There  was  a  question  raised  as  to  the 
propriety  of  the  admission  of  some  evidence,  but  it  was  abandoned. 

We  think  tl^ere  must  be  a  new  trial,  there  having  been  no  leave 
reserved  to  move  for  a  non-suit,  but  it  will  be  gathered  from  this  judg- 
ment that  we  are  of  opinion  that  the  plaintiff  is,  on  the  evidence  pro- 
duced at  the  last  trial,  barred  from  his  action  by  the  Statute  of  Limita- 
tion.    The  costs  of  this  application  will  abide  the  result  of  the  new  triaL 

Mule  absolute /or  a  new  trial. 

The  matter,  having  been  taken  on  appeal  to  the  Privy  Council,  it  was 
heard  ex  parte,  Feb.  7,  1861,  no  case  having  been  lodged  by  the 
respondent. 

Sir  Fitz-Ray  Kelly ,  Q.C.,  IF.  P.  Murray,  and  Garth,  for  the  appel- 
lant, the  plaintiff  below. 

The  reserved  judgment  of  the  Court  was  delivered  March  13,  by — 

Lord  Cran WORTH.     The  action  which  gave  rise  to  this  appeal  was  an  . 
action  of  ejectment  brought  in  the  Colony  of  New  South  Wales,  on  the 
10th  April,  1856,  to  recover  possession  of  about  forty  acres  of  land  near 
Windsor,  in  the  county  of  Cumberland.     These  forty  aci*es  form  part  of 
an  estate  called  the  '<  Comwallis  Estate,"  purchased  in  1796,  by  one 


1252 


SUPREME   COURT   CASES. 
ISGO.        Michael  Hogan,     He  left  the  Colony  soon  after  the  purchase,  and  put 


Craufcorfh. 


HoGAx       two  of  his  servants,  John  Riley  and  Philip  Tully^  into  possession  of  the 
jT  !*'  forty  acres  as  his  tenants  at  will. 

Lord  Michael  Hogan  died  intestate  in  March,  1833,  leaving  the  plaintiff 

his  heir-at-law.  Tully  and  Riley  continued  to  occupy  the  forty  acre» 
jointly  till  the  year  1835,  when  TuUy  died,  and  after  his  death  RUey 
alone  occupied  them  till  1847,  when  he  died.  Since  that  time  the 
defendants,  claiming  as  volunteers  under  Txdly  and  Rileyy  have  been  in 
possession. 

The  cause  was  tried  in  the  month  of  October,  1858,  when  the  jury 
found  a  verdict  for  the  plaintiff.  Bat  by  a  rule  of  Court,  dated  the 
14th  of  January,  1860,  that  verdict  was  set  aside,  and  a  new  trial  was 
ordered  Against  that  rule  the  plaintiff  has  appealed  to  her  Majesty, 
and  the  appeal  was  heard  a  short  time  since  at  this  bar,  and  we  are  now 
prepared  to  give  our  judgment. 

The  rule  was  granted  on  the  ground  that  the  plaintiff  was  barred  by 

the  Statute  of  Limitations,  and  what  we  have  to  consider  is,  whether  the 

)ourt  was  right  in  holding  that  the  statute  barred  the  plaintiff's  right. 


0( 


The  titles  of  lully  and  Riley  as  tenants  at  will  would,  of  coiirse,  con- 
tinue till  the  determination  of  the  will,  and  this  occurred  (if  not  sooner) 
by  the  death  of  Micltael  Hogan  in  March,  1833.  William  his  son,  the 
present  appellant,  acquired  by  the  death  of  his  father,  a  right  of  entry, 
and  as,  when  this  action  was  commenced,  more  than  twenty  years  had 
elapsed  since  that  event  occurred,  it  was  contended  that  his  right  to 
bring  the  present  action  was  barred  by  the  second  section  of  that  statute. 
But  the  evidence  of  Mrs.  Hogan,  the  appellant's  mother,  and  of  Frances, 
his  sister  (pages  22  and  24),  show,  beyond  a  doubt,  that  the  appellant 
went  to  New  York  in  or  about  the  year  1804,  and  that  he  ever  after- 
wards lived  there,  or  in  other  parts  of  the  United  States.  He  was, 
therefore,  entitled  to  the  benefit  of  the  16th  section  of  the  statute, 
which,  in  the  case  of  a  person  beyond  seas  at  the  time  when  his  title 
accrues,  saves  his  right  for  ten  years  after  twenty  years  given  by  the 
2nd  section.  If,  therefore,  the  will  was  not  determined  but  by  the 
death  of  MicJiael  Hogan,  the  lessor,  the  statute,  for  the  reasons  we  have 
stated,  would  not  present  a  bar. 

Some  question  was  raised  at  the  trial  as  to  whether  Tully  and  RUey 
were  tenants  at  will ;  whether  they  were  not  left  in  possession  as  mere 
servants,  or  caretakers  as  they  are  called,  of  Michael  Hogan,  It  is 
sufficient  to  say  that  this  would  make  no  practical  difference,  but  in  truth 
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1860. 


the  evidence  leaves  no  reasonable  doabt  that  they  were  not  servants ;  _ 


that  thej  had  possession  of  the  land  for  their  own  benefit  as  tenants  at       Hog  an 

f^ 

will  under  Michael  Hogan,  Haxd. 

We  have  considered  the  case  on  the  hypothesis  that  the  tenancy  at  Lord 
will  endured  until  the  death  of  Michael  Hogan;  but  evidence  was 
offered  at  the  trial  to  show  that  in  the  month  of  June^  1832,  Michael 
Hogan  granted  a  lease  to  the  Comwallis  Estate,  including  these  forty 
acres,  to  one  William  Cox  for  a  term  of  seven  years,  to  commence  on 
the  1st  of  January,  1833.  Evidence  was  also  offered  to  show  that  Cox 
entered,  by  virtue  of  the  lease,  and  was  possessed  of  the  land  demised 
until  the  month  of  March,  1837,  when  he  died,  and  that,  after  his  death, 
his  executors  entered  and  enjoyed  the  land  till  the  lease  expired  on  the 
1st  of  March,  1840.  If  these  facts  were  well  established  in  evidence, 
then,  when  the  action  was  brought  in  1856,  twenty  years  had  not 
elapsed  after  the  appellant's  title  hod  accrued,  and  so  the  statute  would 
be  out  of  the  question,  for  his  title  was  that  of  a  reversioner  expectant 
on  the  determination  of  a  term  of  years.  The  lease  could  not  give  any 
title  to  Michael  Hogan,  the  lessor,  though  it  certainly  gave  a  right  to 
Cox  to  determine  the  tenancy  at  will,  and  to  enter  and  possess  the  lands 
during  the  term.  But  until  the  expiration  of  the  term,  neither  Micliael 
Hogan  nor  the  appellant,  his  heir,  could  have  any  title  to  enter.  Sup- 
pofiing,  therefore,  the  lease  and  the  entry  and  enjoyment  under  it  to 
have  been  duly  proved,  the  appellant's  title  only  commenced  in  1840. 
It  may,  however,  be  doubted  whether  the  lease  was  duly  proved.  We 
do  not  think  it  necessary  to  consider  this  point,  for  even  if  no  such  lease 
existed,  then,  for  the  reasons  we  have  already  stated,  we  think  that  the 
action  was  brought  in  due  time.  The  learned  Judges  below  seem  to 
have  supposed  that,  by  the  execution  of  the  lease,  if  it  were  executed,  a 
right  of  entry  accrued  to  Michael  Hogan.  This,  however,  was  not  so. 
If  he  had  after  the  execution  of  the  lease,  brought  an  action,  he  must 
have  been  defeated  by  the  production  of  the  lease  itself. 

On  the  whole  their  Lordships  are  of  opinion  that  there  were  no 
grounds  for  disturbing  the  verdict,  and  they  will,  therefore,  humbly 
report  to  her  Majesty  that  the  rule  of  the  14th  of  January,  1860,  ought 
to  bo  discharged,  and  that  the  verdict  ought  to  stand.  No  party 
appeared  to  support  the  rule  appealed  against,  and  therefore  we  do  not 
think  fit  to  give  costs. 
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I860.  MAISTER  V.  HIPGRAVE  a»d  another.  (1) 

Jan,  14. 

Lihd — Pleading — Jiistijication  of  part  of  alleged  libel — Public  benefit — Garbled 

Stephen  C.J.  extracts  m  the  pleadings. 

Dickinson  J. 

and 
Mi/ford  J.         A  plea  in  an  action  for  libel  is  bad,  if  it  jostifies  part  only  of  the  imputations 

declared,  without  mention  of  the  remainder  but  defendant  may  be  allowed  to 
amend  by  excepting  the  omitted  passages  from  his  plea  and  so  leaving  them  un- 
justified, or  by  specifically  meeting  the  same. 

It  is  no  objection  to  a  plea  on  demurrer,  that  the  extracts,  which  it  contains,  of 
the  alleged  libellous  publication  are  garbled,  the  charge  conveyed  by  the  publication 
being  a  question  for  the  jury. 

Where  the  facts  alleged  would,  if  true,  make  their  publication  for  the  public 
benefit,  the  plea  of  justification  sufficiently  complies  with  sec.  4,  of  II  Vic,  No.  13. 

Demurrer  to  a  plea  in  an  action  for  libel.  The  facts  appear  in  the 
reserved  judgment  of  the  Courts  delivered  Jan.  14,  by 

The  Chief  Justice.  This  is  an  action  against  the  publishers  of  a 
newspaper,  for  a  libel  reflecting  on  the  plaintiff  as  a  Justice  of  the  Peace. 
The  defendants  have  pleaded  a  special  justification,  not  to  the  whole 
declaration,  but  to  certain  portions  and  passages  of  the  libel,  on  the 
ground  of  their  truth,  and  that  it  was  for  the  public  benefit  to  publish 
them.  To  this  plea  the  plaintiff  has  demurred ;  and,  the  question  for 
our  decision  is,  therefore,  the  sufficiency  of  that  justification. 

The  libel  is  in  the  form  of  a  petition  to  the  Governor,  purporting  to 
be  sigiied  by  the  residents  of  the  district  of  Armidale,  representing  that 
the  manner  of  conducting  the  administration  of  justice  there,  by  the 
plaintiff  and  another  magistrate,  had  given  occasion  to  serious  complaints 
among  the  public,  and  that  those  gentlemen  had  ceased  to  command  that 
respect,  which  ought  to  attend  their  position.  These  complaints,  and 
that  state  of  mind,  it  is  repr6sented,  had  arisen  mainly  from  the 
*'  undue  "  influence,  which  the  Clerk  of  the  Bench  exercised  over  those 
two  justices.  The  document  then  proceeds  to  enumerate  instances  in 
which  '*  the  action  of  these  justices  and  the  clerk  "  was  daily  made  to 
operate,  on  persons  "  whose  feelings  are  known  to  be  opposed  to  the 
parties  complained  against,"  in  order  to  show  "  how  unfairly  matters 
are  conducted  at  the  police  court "  there.     After  some  of  the  examples 

(1)  The  Sydney  Morning  Herald,  Jan.  17,  1860.    Cited  3  S.C.R.  54. 
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adduced,  the  petition  dwells  on  the  necessity  of  the  office  of  a  magistrate,         1860. 
in  all  cases,  being  held  by  men  not  only  impartial  but  unsuspected,     Maistkr 
complains  of  the  **  one-sided  and  partial "  manner  in  which  examinations    „    ^' 

HiPORAYE. 


were  conducted ;  and  finally,  after  charging  the  constables  with  filing 
informations,  in  order  to  please  their  superiors  in  office,  against  men 
"  known  to  be  inimical  "  to  the  two  Justices,  submits  as  a  remedy  the 
removal  of  the  clerk,  and  the  appointment  of  a  police  magistrate,  to 
whom  the  public  could  look  up  with  respect  and  confidence. 

The  petition  thus  published,  and  the  plea  filed  in  its  justification,  are 
too  long  for  transcription  in  this  judgment ;  and  it  is  unnecessary  for 
the  understanding  of  the  points  adjudicated,  to  transcribe  either.  It  is 
sufficient  to  say,  that,  omitting  several  passages  of  the  petition,  more 
particularly  those  which  appear  unequivocally  to  reflect  on  the  plaintiff, 
the  plea  professes  to  justify  the  introductory  sentences,  connected  with 
the  clerk's  real  or  supposed  influence,  and  also  all  the  instances  adduced 
of  Uiat  influence,  and  all  the  instances  of  the  clerk's  misconduct.  And, 
having  considered  the  arguments,  and  carefully  compared  all  the  passages, 
we  are  of  opinion  that  the  plea  as  it  now  stands  is  bad,  for  not  containing 
any  statement  or  allegation  whatever,  justifying  (the  plea  in  fact  does 
not  even  notice)  the  following  matters,  which  the  petition  enumerates, 
among  the  instances  so  adduced.  First,  the  alleged  repeated  absences 
of  the  clerk,  to  the  injury  of  persons  seeking  redress  under  the  Masters 
and  Servants  Act,  and  of  persons  entitled  to  certain  deeds  of  grant. 
Secondly,  the  assertion  that  the  clerk  had  been  allowed  the  services  of 
a  constable,  to  assist  exclusively  in  clerical  duties ;  which  person  the 
magistrates  had  never  even  caused  to  be  sworn  in  as  a  constable,  although 
he  had  for  two  years  drawn  pay  in  that  capacity. 

We  shall  pormit  the  defendants  to  amend  their  plea,  on  the  usual 
terms,  so  as  to  overcome  these  objections,  either  by  excepting  the 
passages  altogether  from  the  plea,  and  so  leaving  them  unjustified,  or 
by  specifically  meeting  the  particular  allegations,  and  stating  the  facts 
which  establish  their  truth. 

The  demurrer  objects  to  the  plea  in  addition,  that  the  extracts  which 
it  has  selected  are  garbled ;  and  that  the  alleged  instances  of  misconduct, 
or  even  of  influence,  in  the  clerk  of  the  bench,  should  not  have  separated 
from  the  context,  whereby  (as  the  plaintiff  contended)  it  appears  that 
the  justices  are  charged  with  corruption,  in  conniving  at  that  misconduct, 
and  knowingly  submitting  themselves  to  that  influence.  We  do  not 
think  the  plea  open  to  objection.  It  will  be  a  question  for  the  jury,  how 
ht  that  charge  is  conveyed  by  the  publication,  if  at  all.     But,  supposing 


Stephen  O.J. 
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I860.        the  fact  to  be  that  the  defendants  do  impute  that  connivance,  and  that 


Maisteb     culpable  submission  to  influence,  there  is  no  reason  why  they  should  not 
,^    ^*  be  permitted  to  show,  that  at  all  events  the  clerk  really  has  so  misbe- 

HlFORAYS.  ^  "* 


Stephen  C.  J. 


haved  in  fact,  and  that  the  justices,  whether  consciously  or  not,  have  in 
fact  been  more  or  less  influenced  by  him. 

The  demurrer  also  objects,  that  the  Defamation  Act  of  11th  Via,  No. 
13,  s.  4,  is  not  complied  with,  by  setting  forth  in  the  plea  the  particular 
facts,  or  matters,  by  reason  of  which  it  was  for  the  public  benefit  that 
the  petition  in  question  should  be  published.  We  think  that  the  de- 
murrer, as  to  this  ground,  fails.  The  plea  alleges,  that  the  clerk  of  the 
bench  was  guilty  of  various  acts,  which  made  him  unfit  for  his  duties 
and  untrustworthy,  and  nevertheless,  that  the  justices  in  almost  every 
case  consulted  him,  so  that  his  opinion  necessarily  influenced  their  decis- 
ions ;  and  that,  under  such  circumstances,  the  administration  of  justice 
was  not  what  it  ought  to  be,  and  it  had  ceased  to  command  due  respect, 
and  had  on  the  contrary  induced  serious  complaints  among  the  public  ; 
wherefore,  says  the  plea,  the  publication  of  the  said  matters  were  for  the 
public  benefit.  We>  conceive  that  these  are  all,  in  eflect,  matters  which 
made,  or  which  tended  to  make,  and  may  in  the  opinion  of  the  jury  in 
fact  make,  it  for  the  public  benefit,  that  the  matters  justified  (or  sought 
so  to  be)  should  be  published.  In  my  opinion,  however,  these  facts  if 
established  would  make  their  publication  for  the  public  benefit  It 
assuredly  will  hardly  be  denied  that  the  due  administration  of  justice, 
in  each  and  every  portion  of  the  colony,  is  a  thing  in  which  the  public 
throughout  the  colony  have  an  interest.  The  argument  is  no  doubt  to 
some  extent  well  founded,  that  redress  and  reform  in  such  a  case  as  this 
can  be  obtained,  only,  from  the  legislature  or  the  executive  government ; 
and  appropriately,  from  the  latter  alone.  To  what  useful  or  honest  end, 
then,  it  was  asked,  was  this  publication  in  a  newspaper  ;  and  especially 
in  the  very  petition  by  which  that  redress  was  sought  to  be  obtained^ 
and  while  it  was  yet  under  consideration  by  the  proper  authority.  But 
whatever  force  there  may  be  in  that  observation,  the  answer  appears  to 
us  to  be  that  which  has  already  been  given.  There  are  cases,  in  which 
the  facts  themselves  which  are  published  may,  always  assuming  them  to 
be  facts,  show  a  sufficient  justification  for  their  publication,  in  a  view  to 
the  public  benefit. 

There  is  a  second  count  in  the  declaration,  founded  on  the  same  libel, 
which  count  appears  to  us,  substantially  (and,  according  to  our  copies 
of  the  demurrer  book,  in  terms)  identical  with  the  first.  It  may  be, 
however,  in  respect  of  some  second  publication,  in  another  number  of 
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the  same  newspaper  ;  or,  as  we  observe  that  the  mode  of  publication  is 
omitted,  it  may  be  for  a  distinct  publication  in  some  other  manner. 
Except  under  such  circumstances,  a  second  count  would,  of  course,  be 
not  only  useless,  but  improper.  But,  even  thus  explained,  we  believe 
tliat  a  second  count,  for  exactly  the  same  libel,  is  not  usual ;  and,  unless 
there  be  special  reasons  for  the  addition,  we  trust  that  the  course  here 
taken  will  not  in  future  be  followed.  The  plea  to  this  count  is,  word 
for  word,  the  same  with  that  pleaded  to  the  first  count,  and  the  judg- 
ment on  both  pleas,  therefore,  will,  of  course,  be  the  same. 


1860. 


Maister 

V, 
HiPGHAVE. 

Stephen  C.J. 


Demurrer  upheld^  have  to  amend. 
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1860. 

Jan,  17. 

Stephen  C.3. 
Dickinson  J. 

and 
MUfordJ. 


HAY  V.  BERGIN  and  akothbb.  (1) 

Tre.ipas8^Crown  land — Cattle  station^Pleading — Charges  in  aggrauaiio* — Sub- 
stantive treyxMses  in  the  aanie  count — Impounding  Act,  19  Vic.,  No,  36 — Entrtf, 

In  an  action  for  trespass  to  land,  and  taking,  driving  aboat,  and  impounding 
sheep,  defendants  pleaded,  plaintiff's  possession  being  admitted,  that  the  land  was 
the  property  of  the  Crown,  and  that  6.  was  a  tenant  of  the  Crown,  for  depasturing 
purposes,  and  therefore  entitled  to  possession,  by  whose  authority  the  trespasses 
were  committed. 

Hdd,  that  the  plea  was  good  although  it  did  not  show  that  the  trespasses  were 
necessary  to  the  exercise  of  G.*s  rights,  that  G.  had  previously  entered,  or  that 
plaintiff's  occupation  was  not  legal. 

Also,  that  no  allegation  was  needed  of  the  unlawfulness  of  plaintiff^s  possession, 
since,  if  lawful,  it  was  matter  for  reply. 

The  charge  as  to  the  scattering  and  driving  about  of  plaintiff's  cattle  being  a 
substantive  one,  a  plea,  assuming  to  justify  all  the  trespasses  to  the  cattle  on  the 
ground  that  they  were  taken  damage  feasant  and  impounded,  is  bad.  Acts  of 
trespass,  stated  in  a  declaration,  which  are,  or  may  be,  distinct  from,  and  uncon- 
nected with  others  in  the  same  count,  are  not  to  be  deemed  aggravations  of  the 
latter,  but  as  substantive  trespasses. 

It  cannot  be  objected  to  a  plea,  setting  up  a  defence  that  the  damages  for  the 
impounding  had  been  assessed  by  the  Justices  under  the  provisions  of  the 
Impounding  Act,  19  Vic,  No.  36,  that  the  Justices  did  not  determine  the  l^ality 
of  the  impounding,  inasmuch  as  no  such  complaint  could  have  been  made,  jus- 
tifying an  assessment  of  damages  in  compensation,  unless  it  were  a  complaint  of 
an  illegal  impoimding,  or  of  an  excessive  chaige. 

Demurrer  to  defendants'  pleas.     The  facts  and  pleadings  appear  in  the 
reserved  judgment  of  the  Court,  delivered  January  17,  by 

The  Chief  Justice.  This  is  an  action  of  trespass  to  a  sheep  station, 
and  for  the  taking,  driving  about,  and  impounding  of  sheep,  and  the 
questions  which  we  have  to  decide  in  it,  on  points  argued  during  the 
last  term,  relate  to  the  sufficiency  of  the  defendants'  pleas. 

The  first  count  of  the  declaration  complains  that  the  defendants  broke 
and  entered  certain  described  land  in  the  possession  of  the  plaintiff,  and 
there  disturbed  his  sheep,  and  burned  his  sheep-yards,  and  pulled  down 
tents.  And  to  this  the  fourth  plea  (on  which  the  first  question  is 
raised)  alleges  in  answer,  that  the  land  mentioned  was  the  property  of 
the  Crown ;  and  that  one  Green  was  at  the  time  tenant  thereof,  to  the 
Crown,  and  licensed  to  enter  upon  and  occupy  it  for  depasturing  purposes, 

{I)  The  Sydney  Morning  Herald,  Jan.  18  and  24,  1860.    Cited  2  S.  C.  R.,  324. 
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by  himself  and  all  others  whom  he  should  authorise,  and  that  the  18<M>. 

defendants,  by  his  authority,  oommitted  the  several  trespasses.     To  this  hav 

plea  the  plaintiff  demurs  on  the  ground  that  it  does  not  show,  that  all  ^- 


the  trespasses  were  necessary  to  the  enjoyment  of  Greenes  allied  rights ; 
and  that  it  does  not  show,  that  Green  had  previously  entered  the  land, 
or  that  the  plaintiff's  occupation  was  not  lawful,  as  well  as  that  of  the 
defendants. 

We  have  considered  these  objections,  and  the  arguments  and  authorities 
adduced  in  support  of  them ;  and  we  are  of  opinion  that  the  fourth  plea 
is  good. 

The  plaintiff  merely  states  that  he  was  in  possession  of  the  land 
described.  The  word  "  occupation"  is  also  mentioned  in  the  count ;  but, 
as  the  plaintiff  says  that  he  was  prevented  from  continuing  the  occupa- 
tion, it  is  evident  that  he  used  the  words  "possession"  and  "occupation" 
as  synonymous.  In  so  doing,  we  think  that  the  plaintiff  was  right.  If 
he  had  alleged,  in  the  usual  manner  that  the  defendants  broke  and 
entered  his  "close,"  it  would  have  been  sufficient  for  him,  had  that 
allegation  been  traversed  in  terms,  to  prove  merely  that  he  was  in 
possession  of  the  land.  Heath  v.  AfUward  (2).  For  the  plaintiffs  close 
means  only  a  close  of  which  he  is  possessed.  Thus  to  a  declaration  for 
trespass  to  land  in  the  usual  form,  a  plea  specifically  denying  that  the 
plaintiff  was  possessed,  has  been  held  upon  speciaT  demurrer  to  be  good. 
Fleming  v.  Cooper  (3).  A  declaration  in  trespass,  in  short,  alleges  no 
title  or  right  of  the  plaintiff  to  the  land ;  and  the  two  last  mentioned 
cases  distinctly  shew  that  his  mere  possession  is  what  he  virtually 
alleges.  Every  plaintiff  in  trespass  declares  upon  his  possession  [per 
Holroyd^  J.,  in  Cocker  v.  Cromptgn  (4)],  and  as  trespass  is  simply  a 
possessoiy  action  it  is  perfectly  indifferent  whether  he  sets  forth  his  own 
title  or  not  WiUeSf  G.  J.,  in  Lambert  v.  Stroother  (5).  If  a  defendant, 
therefore,  were  to  traverse  the  plaintiff's  right  to  the  close,  or  his  lawful 
possession  of  it,  he  would  traverse  a  matter  neither  expressly  alleged 
in  the  declaration,  nor  to  be  gathered  from  its  language  by  necessary 
implication.  A  declaration  in  trespass  is  primAfade  good,  even  on  the 
assumption  that  the  plaintiff's  possession  is  unlawful  For  possession, 
in  l^al  phraseology,  gives  the  possessor  a  good  title  against  all  the  worlds 
except  him  who  can  show  that  he  has  a  right  to  that  possession.  Dent 
V.  Oliver  (6).  But,  since  possession  is  all  that  a  defendant  can  traverse, 
it  follows  that  he  need  confess  no  more  in  the  plaintiff,  be  it  rightful  or 

(2)  2  Bing.  N.C.  98.        (3)  5  A  &  E.  221.        (4)  1  B.  &  C.  491.        (6)  Willea  226. 

(6)  Cro.  Jac,  123. 


Stephen  C.J. 


r. 
Bergix. 

Stephen  C.J. 
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1860.  the  reverse.  Now,  the  fourth  plea  admits  sach  an  actual  posseasion  in 
Hay  the  plaintiff,  as  would  enable  him  to  maintain  the  action  against  a  wrong- 
doer ;  but  it  asserts  an  existing  tenancy  in  GreeUy  of  the  same  land, 
under  the  Crown,  with  a  right  to  its  immediate  possession  by  virtue 
thereof.  See  Ryan  v.  Clark  (7).  No  allegation,  therefore,  as  to  the 
unlawfulness  of  the  plaintiffs  occupation,  it  is  clear,  was  necessary.  If 
lawful,  as  possibly  it  was,  notwithstanding  the  tenancy  in  Green,  that 
may  perhaps  be  good  matter  in  reply. 

We  clearly  conceive  that  it  was  not  necessary  for  the  defendants  to 
aver  that  Green  entered  on  the  land.  We  may  assume  that  the  plaintiff 
had  no  right  to  possession,  beyond  the  mere  fact.  But  the  plea,  being 
consistent  with  that  fact,  confesses  that  the  plaintiff  was  so  possessed, 
and  then  sufficiently  avoids  such  possession,  and  justifies  the  defendant's 
entry,  by  alleging  that  Green,  having  under  the  Crown  license  a  right  to 
enter  on  the  land,  authorised  them  to  go  thereon,  and  that  they  entered 
by  tliat  permission.     Chambers  v,  Donaldson  (8). 

As  to  the  rest  of  the  plea,  we  are  of  opinion  that,  since  the  yards  and 
tents  were  incumbering  the  land,  the  defendants  had  a  right  to  relieve 
Green  from  the  nuisance.  If  they  did  more  than  was  necessary  for  such 
removal,  they  thereby  became  trespassers  ah  initio,  and  the  plaintiff 
should  have  replied  the  excess.  We  are  unable  to  collect  from  the  plea, 
or  the  count,  that  what  the  defendants  did  was  excessive  under  the 
circumstances. 

The  fifth  and  sixth  pleas,  on  which  the  next  class  of  objections  arises, 
are  pleaded  to  the  second  count.  That  count  complains  of  a  taking,  and 
conversion  of  sundry  horses  and  sheep  of  the  plaintiff,  and  divers  tents, 
cooking  utensils,  and  provisions.  The  fifth  plea,  in  answer  to  so  much 
of  this  as  relates  to  the  sheep  and  horses,  says  that  they  were  at  the  time 
feeding  on  the  land  of  the  defendants,  and  doing  it  damage,  wherefore 
the  defendants  gently  drove  and  removed  the  animals  from  the  land, 
doing  no  unnecessaiy  damage  to  them  on  the  occasion.  The  sixth  plea 
similarly  justifies  the  same  trespasses ;  but  states  the  land  to  have  been 
at  the  time  the  freehold  of  the  Crown,  that  Green  held  a  license  from 
the  Crown  to  occupy  it  for  depasturing  purposes ;  and  that  the  defen- 
dants drove  and  removed  the  stock  by  his  permission  and  authority. 

The  plaintiff  demurs  to  these  pleas,  on  the  grounds  following : — ^that 
they  do  not  show  that  the  sheep  and  horses  were  removedi  for  the 
plaintiff's  use,  to  some  place  adjacent ;  or  that  they  were  impounded,  or 

(7)  14  Q.B.  7K  (8)  11  EMt,  65 
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otherwise  legally  disposed  of ;  and,  as  to  the  sixth  plea  ia  particular,         I860. 

that  it  shows  no  occupation  or  entry  by  Green ;  that  the  nature  of  his         jj^y 

license  Ls  not  Bpeci6ed,  and  that  the  trespasses  are  not  shown  to  be       ^  ^' 

necessary,  to  enable  Green  to  exercise  his  rishts  under  it. 

•^  ®  Stephen  C.  J. 

For  reasons,  similar  in  character  to  those  on  which  we  have  sustained 

the  fourth  plea,  we  think  the  fifth  and  sixth  pleas  good  also. 

Tyrringham^s  case  (9)  is  a  distinct  authority  in  favour  of  the  fifth 
plea.  The  effect  of  that  case  is  thus  described  by  Baron  Farke,  in  jRea 
V.  Sheward  (10).  "If  a  man  finds  cattle  trespassing  on  his  land,  he 
may  cliase  them  ouiy  and  is  not  bound  to  distrain  them."  See  also 
Weeding  v.  Aldrich  (11).  Then  as  to  the  sixth  plea.  Since  it  appears 
that  Green  was,  by  the  Crown's  license,  authorised  to  enter  on  the  land 
mentioned  in  this  plea,  he  had  a  right  to  send  the  defendants  there 
before  him  ;  and  then,  having  entered  thereon  for  Greeny  the  defendants 
were  entitled  to  act  for  that  person,  as  we  have  seen  that  he  might  act 
for  himself. 

We  ai'e  unable  to  collect  from  the  pleadings  that  the  defendants  did 
more  than  was  necessary ;  and,  if  they  acted  beyond  the  necessity  of 
the  occasion,  the  excess  oaght  to  have  been  replied.  And,  as  to  the 
license,  if  the  defendants  ought  to  have  stated  its  nature  more  distinctly, 
their  omission  to  do  so  was  at  law  only  a  matter  for  special  demurrer,  a 
proceeding  wliich  has  been  abolished. 

As  doubtless  the  point  has  been  well  considered,  and  no  objection 
-was  made  upon  it,  we  have  not  considered  the  question  whether  these 
pleas  confess  the  conversion  charged  in  the  second  count  We  assume 
that  conversion  ;  and  are  of  opinion  that,  if  confessed,  it  is  sufficiently 
avoided  by  the  pleas. 

The  questions  next  in  order,  and  to  which  we  now  address  ourselves, 
are  raised  by  demurrers  to  the  seventh  and  eighth  pleas.  The  third 
count,  to  which  these  are  pleaded,  is  peculiarly  framed.  It  begins  by 
asserting,  that  before  the  committing  of  the  trespasses,  the  plaintiff  was 
in  the  occupation  of  waste  land  of  the  Crown,  described  as  in  the  first 
count,  with  a  number  of  sheep  (tl^ereon,  we  presume,  though  this  is  not 
alleged),  his  property  ;  then  the  plaintiff  complains  that  the  defendants 
disturbed,  drove  about,  and  scattered  those  sheep,  and  drove  them  from 
the  said  land,  and  impounded  them,  and  kept  them  a  long  time 
impounded. 

(9)  4  Rep.  3Sb.         (10)  2  M.  &  W.  426         (11)  9  A.  &  E.,  861. 
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1860.  To  this  count  the  seventh  plea  answers — that  the  sheep  were  at  the 


Hay        time  feeding  on  the  land  of  the  defendants,  and  doing  it  damage ;  where' 

BsBoiv       ^^^^  ^^^^  ^^^^^  ^^^  animals  and  impounded  them  in  the  nearest  poand- 

^    .     ^  ^    The  eighth  plea  is  similar.     It  varies  from  the  seventh,  as  the  sixth  plea 

did  from  the  fifth,  by  alleging  the  land  to  be  that  of  the  Crovm^  which 

Green  was  licensed  to  occupy,  and  that  the  defendants  took  the  sheep, 

and  impounded  them,  by  his  authority. 

The  demurrer  to  each  of  these  pleas  objects,  in  the  first  place,  that  at 
all  events  it  does  not  justify  some  of  the  trespasses  specified  ;  but  that 
it  is  bad,  also,  for  not  showing  any  right  in  the  defendants,  by  statute 
or  otherwise,  to  impound  the  animal&  The  seventh  plea  in  particular 
is  objected  to,  further,  for  not  disclosing  some  title  under  the  Crown, 
superior  to  that  of  possession,  which  the  count  states  to  be  in  the  plain- 
tiff, and  for  asserting  the  land  to  be  the  defendants^  land  implying  thereby 
an  estate  in  fee,  which  was  impossible,  if  it  was,  at  the  same  time,  land 
of  the  Crown,  as  stated  in  this  count ;  or  that,  if  the  expression  meant 
some  estate  less  tlian  the  fee,  the  particular  estate  should  have  been 
specified.  And  the  eighth  plea  is  objected  to  (as  the  sixth  was)  for  not 
showing  an  occupation  or  entry  in  Green,  and  for  not  disclosing  the 
nature  of  his  license,  whether  by  grant  or  otherwise. 

We  are  of  opinion,  for  reasons  presently  to  be  stated,  that  if  the 
seventh  and  eighth  pleas  could  be  considered  as  pleaded  to  the  "  im- 
pounding "  only  (treating  the  acts  of  driving  about  and  scattering  the 
sheep,  as  matters  of  aggravation  incident  to  the  impounding)  they  would 
be  sustainable.  But  in  their  present  form,  these  pleas  appear  to  us  to 
be  bad ;  because,  assuming  to  justify  all  the  trespasses  complained  of  in 
the  third  count,  they  contain  no  answer  to  the  charge,  which  we  think 
a  substantive  one  of  driving  about  and  scattering  the  animals,  before 
(and  possibly  in  some  way  unconnected  with)  the  impounding  of  them. 

From  the  various  cases  on  this  point,  it  is  difficult  to  assign  in  precise 
terms  the  difference  (sometimes  apparently  a  very  small  one)  between 
substantive  trespasses  and  matters  of  aggravation.  See  Fhillipg  v, 
Hmjogate,  Taylor  v.  Cole,  Meriton  v,  Coomhes,  Kavanagh  v.  Gudge^  Mel- 
ville  V,  Cooper,  and  the  other  cases  cited  in  Boscoe^s  Evidence,  9th  ed., 
pages  591  and  592.  We  considered  the  question  carefully,  however,  on 
a  former  occasion ;  and  we  conceive  that  we  ought  to  abide  by  this 
decision,  which  we  then  arrived  at  on  this  point.  Walsh  v,  Harris  (\2\ 
9th  May,  1846.  The  manner  and  accompanying  circumstances  of  that 
act,  which  is  apparently  on  the  face  of  the  declaration,  the  gist  of  the 

(12)  Ante,  p.  309,  vol.  1. 
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&etion,  we  think  are  matters  of  aggravation.  But  acts  of  tresimss,  1860. 
stated  in  a  declaration,  which  are  or  may  be  distinct  froai,  and  uncon-  hay 
nected  with  others  in  the  same  count,  are  not  to  be  deemed  aggravations 
of  the  latter.  They  are  properly  to  be  regarded  as  substantive  tres- 
passes. Now,  the  driving  about  and  scattering  of  the  plaintiff's  sheep 
may  have  been  before,  and  unconnected  with  the  impounding  of  them. 
The  defendants  were  not  entitled  to  conclude,  therefore,  that  the  words 
alleging  those  trespasses  were  descriptive,  only,  of  the  manner  of  the 
impounding.  They  ought,  consequently,  to  have  justified  the  acts  as 
substantive  trespasses. 

Kavanagh  v,  Gvdge  (13)  seems  undoubtedly  a  strong  case  in  favour 
of  the  argument,  that  the  driving  about  and  scattering  of  the  sheep  was 
only  matter  of  aggravation,  But  there,  as  TindaU  C.J.  says,  the 
assault  was  so  put  It  was,  in  fact,  as  we  think,  indicative  of  the 
manner  of  the  expulsion,  which,  in  that  case,  was  the  principal  trespass. 

The  pleas,  however,  as  to  the  defect  here  noticed,  may  be  amended, 
either  by  confining  the  justification  to  the  impounding  simply,  or  by 
showing  (if  the  defendants  can)  a  justification  of  the  driving  about  and 
scattering,  as  incidental  to  the  impounding,  or  otherwise.  The  amend- 
ment must  be  on  the  usual  terms  ;  although,  as  observed  by  us  in  Walsh 
V.  Harris,  if  we  knew  of  any  precedent  for  so  doing,  we  should  gladly 
exempt  the  defendants — considering  the  difficulty  of  that  point — from 
the  condition  of  paying  costs. 

In  other  respects,  as  already  intimated,  we  think  both  these  pleas  good. 

As  to  the  seventh  plea,  it  alleges  that  the  animals  were  on  the  defen- 
dants' land.  But  the  most  wrongful  possession  of  land,  as  we  have 
already  seen,  would  make  that  land  the  possessor's  against  all  but  the 
rightful  owner ;  and,  as  it  does  not  appear  that  the  plaintiff  was  such 
owner,  the  defendants  had  a  common  law  right  to  distrain  his  animals 
there  damage  feasant .  Co,  Litt.  142a  and  161a.  And,  having  so  dis- 
trained, they  had  at  law  a  right  to  impound  them  anywhere.  If  the 
defendants  were  wrong  as  to  the  place  of  impounding,  the  action  should 
have  been  not  for  the  impounding  itself,  but  for  impounding  the  animals 
in  an  improper  place.  The  plaintiff  may,  possibly,  be  entitled  to  reply 
that  they  were  so  impounded. 

It  may  be  observed,  that  the  demurrer  treats  the  assertion  in  this 
plea,  that  the  land  was  the  defendants'  land,  as  equivalent  to  an  asser- 
tion that  it  was  their  freeliold.     But,  if  it  was,  their  right  to  distrain 

(13)  7  M.  &  Gr.  316. 
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1860.  would  be  too  clear  for  argument.     Or,  if  the  land  was  Crown  land,  and 

Hat  ^^^  defendants'  occupation  must  be  taken  to  be  legal,  it  would  be  refer- 

^  ^'  able  to  some  authority  from  the  Crown,  and,  by  section  33  of  the 


StepJien  C..T, 


Impounding  Act,  persons  in  occupation  of  such  land,  by  any  authority 
of  or  under  the  Crown,  are  expressly  entitled  to  impound  for  trespass. 

With  regai*d  to  the  objections  to  the  plea,  founded  on  the  assertion 
in  the  count  to  which  it  is  pleaded,  that  the  plaintiff  was  in  occupation 
of  waste  land  of  the  Crown,  they  may  easily  be  disposed  of.  The  cause 
of  action  in  this  third  count  is  the  alleged  trespass  of  the  defendants  to 
the  plaintiff's  sheep.  The  count  would  have  been  complete,  in  respect 
of  this  grievance,  without  any  statement  as  to  the  land  on  which  they 
were.  The  facts,  if  shown,  that  the  plaintiff  was  in  the  occupation  of 
Crown  land,  and  that  the  sheep  were  there  grazing  when  impounded, 
may  turn  out  to  be  material  to  the  action,  but  they  are  certainly  not 
material  to  the  count:  and  a  traverse  of  either  allegation,  therefore, 
would  be  tendered  an  immaterial  issue,  Bovr/s  case  (14).  The  averments 
may,  consequently,  be  considered  as  surplusage  requiring  no  notice. 

Then,  as  to  the  eighth  plea.  The  only  objections  to  this,  undisposed 
of  by  opinions  already  expressed,  are  those  which  relate  to  non  entry  hy 
Green  and  to  the  nature  of  his  license.  Neither  of  these  appears  to  us 
to  be  tenable.  The  defendants  must  have  been  upon  the  land,  since  it 
appears  that  they  there  seized  the  plaintiff's  sheep,  and  an  entry  by  the 
defendants  in  order  to  destrain  for  Green,  was  in  effect  an  entry  by 
Green  himself.  If,  therefore,  his  authority  to  them  to  distrain  was  not 
valid  before  entry,  yet  by  that  entry  we  think  it  immediately  became 
efficacious.  The  particular  nature  of  Greenes  license,  perhaps,  ought  to 
have  been  described,  but  the  objection  is  not  matter  for  a  genei*al 
demurrer. 

The  last  plea  on  which  we  have  to  deliver  judgment  is  the  ninth. 
This  like  the  two  preceding,  is  pleaded  to  the  third  count,  and  it  sets  up 
as  a  defence  that  "  the  damages  to  which  the  plaintiff  was  entitled,  in 
consequence  of  the  impounding  in  that  count  mentioned,  were  on  his 
complaint  ordered  and  assessed  against  the  defendants,  by  the  justices 
in  Petty  Sessions  assembled,  nearest  to  the  place  of  the  said  pound" 
(such  is  the  word,  but  no  pound  was  previously  mentioned  in  the  plea), 
"under  the  provisions  of  the  Impounding  Act  of  1855." 

The  plaintiff  demurs  to  this  plea  ;  insisting  that  the  statute  does  not 
preclude  a  plaintiff,  under  the  circumstances,  from  afterwards  bringing 

(14)  Vcntrifl  217. 
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an  action,  and  that  the  causes  of  complaint  now  sued  for,  are  not  shown  1860. 

to  be  the  same  as  those  before  the  justices ;  nor  that  the  justices  deter-  Bjly 
mined  the  illegality  of  the  impounding,  and  that  the  decision  may,  for  ^- 


anything  stated  in  the  plea,  have  been  after  the  commencement  of  this 
action,  but,  that,  at  any  rate  (as  in  the  objection  to  the  seventh  and 
eighth  pleas)  the  excuse  or  answer  does  not  cover  some  of  the  matters, 
which  the  third  count  complains  of. 

Except  as  to  this  last-mentioned  objection — on  which  the  defendant 
may  be  allowed  to  amend — we  are  of  opinion  that  the  ninth  plea  is  good. 
We  have  expressed  already  the  opinion,  that  the  acts  of  driving  about 
and  scattering  the  sheep,  complained  of  in  the  third  count,  are  not  to  be 
taken  as  necessarily  connected  with  the  impounding,  But  it  is  only  the 
last-mentioned  act,  over  which  the  justices  could  have  had  (or  are  by  the 
plea  asserted  to  have  exercised)  jurisdiction. 

The  substantial  objections  to  the  plea,  we  think,  are  unfounded. 
Firstly,  it  was  admitted  on  the  argument,  that  the  34th  section  of  the 
Impounding  Act  has  no  reference  to  this  case ;  since  that  enactment 
relates  only  to  actions  by  a  party  impounding  animals  not  to  an  action 
by  their  owner,  complaining  of  the  impounding.  Secondly,  it  sufficiently 
appears  by  the  plea,  that  the  impounding  complained  of  in  the  third 
count,  whether  legal  or  illegal,  was  the  same  as  that  determined  by  the 
justices  j  for  the  plea  in  terms  asserts  that  the  damages  arising  out  of 
**  the  impounding  in  that  count  mentioned ''  were  those  which  the 
justices  assessed. 

The  third  objection,  also,  admits  of  a  clear  answer.  Assuming  it  to 
be  necessary,  under  section  28,  that  the  justices  should  determine  the 
illegality  of  the  impounding,  before  they  can  assess  compensation  for  it, 
we  think  that  the  assessment  which  the  plea  states  may  be  supported. 
For  it  in  effect  alleges  that  the  damages  sustained  by  the  impounding 
were,  on  the  plaintiff's  complaint,  ordered  and  assessed  against  the 
defendants  by  the  justices.  Now  it  must  be  presumed,  that  such  order 
and  assessment  were  made  in  due  course  of  law.  But  no  such  complaint 
could  have  been  made,  justifying  an  assessment  of  damages  in  compensa- 
tion, unless  it  were  a  complaint  of  an  illegal  impounding,  or  of  an  exces- 
sive charge  for  damage  laid  on  the  animals.  In  either  case  alike,  the 
justices  may  assess  compensation  to  the  owner.  On  the  assumption, 
however,  that  the  alleged  "  order  and  assessment "  were  invalid,  unless  it 
appeared  to  the  justices  that  the  impounding  was  illegal,  we  must  con- 
clude from  this  plea,  we  think,  that  they  did  determine  that  illegality. 
But  it  seems  clear,   that  a  determination  by  the  justices  of  either 
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1860.  alternatiye  (that  the  impounding  was  illegal,  or  that  exoesBive  damages 
Hay  yere  claimed),  would  support  the  assessment  stated,  and  the  same  remarks 
apply,  with  equal  force,  to  either  view  of  the  question.  Such  an  assess- 
ment, if  legal,  is  a  good  defence  under  section  38  of  the  Impounding 
Act)  to  any  action  for  the  same  cause. 

Another  objection  to  this  plea  is,  that  it  does  not  show  that  the  assess- 
ment was  before  the  commencement  of  tliis  action.  But  we  think  that, 
as  the  plea  is  pleaded  to  the  bringingj  and  not  to  the  further  main- 
tenance of  the  suit,  it  must  be  intended  that  the  "  order  and  assessment '' 
were  before  the  action.  Nevertheless,  as  the  language  of  the  plea  is  con- 
sistent with  the  possible  fact,  that  they  were  made  afterwards,  and  as 
the  defendants  have  leave  to  amend  their  ninth  plea,  in  other  respects, 
it  would  be  better  to  insert  an  allegation  that  such  an  assessment  was 
made  before  the  suit. 

We  have  not  omitted  to  notice,  that  section  38  uses  the  words 
"judgment  or  conviction,"  when  enacting  what  shall  be  a  bar  to  subse- 
quent suits.  But  an  order  and  assessment  under  section  28  of  the 
Act,  duly  made  on  complaint  in  that  behalf,  must,  we  think,  be  taken  to 
be  a  judgment,  for  the  purposes  of  the  38th  section.  And  no  question 
was  raised  on  this  point  by  the  demurrer,  although  it  was  touched  on 
slightly  on  the  argument. 

Order  accordingly. 
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WILSON  V.  COBOROFT  and  another.  (1)  i860. 


ma  of  Sale  Act,  19  Tie,  JYo.  2, .  s.  2^Declaralion  of  trust^Segistration—Insol'      ^^^'  ^^' 

vtni  Act,  5  Vic,  No,  17,  s,  8 — **  Absolutely  void  "--Damages— Misdirection  in  Stephen  C.J. 

favour  of  Appellant — Conversion  of  inaolvenCs  goods,  Dickinson  J. 

and 
Milford  J. 

In  consideration  of  money  lent  to  G.  by  A.  and  B.,  G.  gave  a  bill  of  sale  over 
certain  goods  to  A.  to  secure  payment  to  A.  and  B.,  and  also  to  secnre  to  B.  pay- 
ment of  a  debt  previously  incurred.  A.  executed  u  declaration  of  trust  on  the 
same  date,  but  on  a  separate  paper,  acknowledging  himself  a  trustee  for  B.  The 
former  deed  only  was  registered. 

£fM  (by  a  majority  of  the  Court),  that  the  declaration  of  trust  was  within 
section  2  of  the  Bill  of  Sale  Act,  and  (by  the  full  Court)  the  tvhoU  transaction  was 
worthless,  and  as  to  both  the  debts  so  secured,  the  case  being  also  governed  by  sec. 
8  of  the  Insolvent  Act,  since  G.'s  estate  had  been  sequestrated  within  60  days  of 
the  execution  of  the  bilL 

Although  a  judge  may  have  misdirected  the  jury  as  to  their  estimation  of  the 
damages,  the  Court  will  not  grant  the  defendant  a  new  trial,  if  the  error  has 
operated  in  his  favour. 

There  is  no  necessity  for  a  demand  by  the  assignee,  in  order  to  maintain  an 
action  of  trover  against  persons  who  have  removed  insolvent's  goods  after  his 
insolvency. 

New  Trial  Motion  by  defendants  in  an  action  of  trover  brougbt  by  the 
assignee  of  an  insolvent  for  conversion  of  the  latter's  property.  The 
facts  appear  in  the  reserved  judgment  of  the  Court,  delivered  January 
14.  by- 

Dickinson,  J.  This  was  an  action  by  the  Official  Assignee  of  John 
Crcman  against  the  defendants,  for  converting  to  their  own  use  a 
quantity  of  building  materials,  and  some  drays  and ,  horses,  which  the 
plaintiff  claimed  to  be  his  property  as  such  assignee.  The  declaration 
contained  a  count  in  trover,  and  another  for  money  had  and  received. 

The  defendants  pleaded  separately  as  to  the  first  count ;  1st,  that 
they  were  not  guilty ;  2nd,  that  the  goods  were  not  the  plaintiff's  as 
assignee.  To  the  second  count,  the  defendants  respectively  pleaded  that 
they  were  never  indebted. 

The  case  was  tried  before  Mr.  Justice  Therry  and  a  special  jury  of 
twelve  on  the  12th  October,  1858;  when  a  verdict  was  delivered  for 
the  plaintiff,  with  damages,  to  the  amount  of  XI, 456.     Each  of  the 

(1)  The  Sydney  Morning  Herald,  January  19,  1860.    Cited  4  S.C.R.  335;  Knox 

179;  2S.C.R.,  N.S.  202. 
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1S60.        defendants  made  a  separate  motion  for  a  new  trial.     The  notice  of  each. 

Wilson      ^^  them,  in  addition  to  the  grounds  specified  by  himself,  relied  also  in 

I  V.  general  terms,  on  the  specific  objections  detailed  by  the  other.     The  case 

V  OBCBOrT. 

was  argued  before  us  last  term  by  Mr.  BroacUiursf,  Mr.  Isaacs^  and  Mr. 
Stephen  for  the  plaintiff;  by  Mr.  Martin  and  Mr.  Faucet t  for  the 
defendant,  Cohcrofi^  and  by  the  Attomey-Creneral  for  the  defendant  Cooper. 
And  we  have  since  the  argument  consulted  upon  the  case,  and  considered 
the  authorities  cited. 

The  facts,  so  far  as  they  are  material  we  conceive  to  be  as  follows : — 
John  Goman^  before  he  became  insolvent,  carri^  on  the  business  of  a 
builder  at  East  MaiUand,  and  had  on  his  premises  there  some  drays  and 
horses,  and  also  a  large  quantity  of  building  materials.  Having  entered 
into  building  contracts,  with  each  of  the  defendants ;  and  with  other 
parties,  and  being  unable  to  complete  them,  he  obtained  assistance  to 
the  amount  of  £600  from  the  defendant  Cohcroft  and  to  the  extent  of 
X400  from  the  defendant  Cooper,  To  secure  the  defendants,  it  was 
arranged  that  Goman  should  give  Cchcroft  a  bill  of  sale  over  part  of  his 
effects  in  Maitland,  to  be  speciBed  in  a  schedule.  Such  an  instrument 
was  accordingly  given  by  Goman  to  Cohcroft^  on  the  12th  March,  1858, 
for  the  benefit  of  himself  and  Cooper^  as  to  the  several  sums  of  J&600 
and  £400,  and  also  to  secure  a  debt  of  £373  from  Goman  to  Cooper, 
which  had  become  due  some  considerable  time  before  the  date  of  the  bill 
of  sale.  By  that  instrument,  it  was  agreed  that  Goman  should  retain 
possession  of  the  goods,  intended  to  be  transferred  by  it,  till  Goman  should 
make  default  in  completing  his  contracts,  and  expending  thereon  the  said 
sums  of  X600  and  £400.  In  the  bill  of  sale  there  was  a  recital  that 
some  of  the  money  secured  by  it  was  due  to  Cooper,  and  that  it  was 
mentioned  in  and  secured  by  a  written  declaration  of  trust,  of  the  same 
date  as  that  of  the  bill  of  sale. 

By  a  declaration  of  trust,  of  the  same  date  as  the  bill  of  sale,  but  on 
a  separate  piece  of  paper,  the  defendant  Cchcroft  acknowledged  himself 
to  be  a  trustee  for  the  defendant  Coojyer,  for  £773  due  from  Goman  to 
Cooper,  The  bill  of  sale  was  registered  within  thirty  days  after  its 
execution,  viz.,  on  the  31st  March,  1858.  The  declaration  of  trust, 
however,  was  never  registered. 

After  the  execution  of  the  bill  of  sale,  and  of  the  declaration  of  trust, 
Goman  continued  in  possession  of  the  goods  (or  of  such  as  he  had  not 
used)  named  in  the  schedule  to  the  former  instrument,  until  the  12th 
April,  1858 ;  when  he  gave  Cohcroft  an  authority  to  take  those  goods, 
by  a  writing  containing  a  recital  that  he  was  unable  to  complete  the 
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votks  be  had  engaged  to  finish.     About  that  time  and  within  thiHj        1860. 
days  after  the  execution  of  the  bill  of  sale,  one  Kerr,  who  up  to  that      Wilson 
time  had  been  in  Goman^s  employment,  took  possession  of  the  goods  for    ^     *'• 

COBCBOFT. 

Cohcrojl ;  but  he  remained  on  GomarUa  premises  for  some  time,  during 
which  the  goods  were  not  removed  therefrom.  It  appears  doubtful  on 
the  evidence,  whether  Goman  knew,  before  the  sequestration  of  his 
estate,  that  Kerr  had  seceded  from  his  service,  and  was  retaining  the 
goods  against  him  by  order  and  on  behalf  of  Cobcrqft. 

On  the  1 7th  April,  the  estate  of  Goman  was  placed  under  sequestra- 
tion ;  and  KingamUl  as  a  special  messenger,  was  by  the  Chief  Commis- 
sioner's  written  warrant  ordered  to  attach  all  the  property  of  Goman, 
In  pursuance  of  this  warrant,  Kingsmill  on  the  20th  April,  1858,  put 
Charles  Poole  in  possession  of  GoinarCs  effects,  on  the  same  premises  at 
Maitland.  Those  effects  comprised  the  articles  mentioned  in  the  first 
count  of  the  declaration,  inclusive  of  those  in  the  schedule  to  the  bill 
of  sale. 

After  Poole  was  in  possession,  viz.,  on  the  23rd  April,  1858,  Cohcrof 
came  to  Gom^rtks  premises  and  sent  a  door  away.  On  the  9th  June 
following,  Kerr  (who  said  that  he  acted  throughout  by  Cohcrof t^s  orders), 
took  away  some  drays,  cedar  boards,  and  other  goods;  and  the  defendant 
Cooper^  and  his  son,  carried  away  cedar  boards  on  the  same  occasion. 
Some  of  the  goods,  so  taken  on  that  day,  were  afterwards  seen  at 
CohcTofCa,  and  some  at  Cooper^s  ;  and  some  of  the  cedar  which  had  been 
taken  to  Cohcrofis  was  afterwards  carried  from  thence  to  Coopen^s. 
According  to  the  evidence  of  Kingsmill,  the  special  messenger,  when  he 
put  Poole  into  possession,  there  were  on  the  premises  the  articles  men- 
tioned in  the  schedule  to  the  bill  of  sale,  and  also  other  articles  corre- 
sponding with  those  mentioned  in  the  first  count  of  the  declaration. 
Among  the  articles  taken  away  by  Cobcroft  and  Cooper  were  some  doors 
and  other  matters  which  had  been  made  out  of  the  timber  mentioned  in 
the  schedule  to  the  bill  of  sale,  after  Poole  was  put  in  possession,  and 
therefore  after  the  sequestration  of  Goman^s  estate  and  effects.  Goman 
swore,  that  the  goods  mentioned  in  the  bill  of  sale  were  worth  £1,500 
more  than  the  sum  lent  on  them ;  and  Poole  gave  evidence  that  the 
goods  which  were  removed  from  Goman^s  premises  wei*e  worth  XI, 500  or 
£2,000. 

One  of  us  is  disposed  (though  with  no  great  confidence)  to  recede  from 
the  opinion  we  delivered  on  the  argument,  that  the  sale  to  the  defend- 
ants was  nullified  because  the  declaration  of  trust  was  not  registered. 
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WiL8o:<      Gooper  is  not  such  a  declaration  of  trust  as  is  contemplated  by  the  2nd 
,^    ^'  section  of  the  Act  19  Vic,  No.  2.     He  thinks  that  the  words  "  bill  of 
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sale  subject  to  any  declaration  of  trust ''  must  ex  vi  termini  '*  subject 
to  '')  be  construed  to  mean  bill  of  sale,  the  natural  effect  of  which  is  to 
be  nullified  bj  the  occurrence  of '  circumstances  enunciated  in  the 
declaration  of  trust  He  thinks  that,  as  the  trust  declai'ed  by  Coberoft 
was  one  not  in  favour  of  Goman  but  of  CoopeVy  and  is  to  the  effect,  not 
of  saving  to  him  Goman* a  property  in  the  goods,  but  of  vesting  the 
property  in  Cooper,  to  a  certain  extent,  on  the  divesting  of  it  from 
Goman  (so  that  Goman  could  never  retain  his  goods,  by  the  happening 
of  any  event  mentioned  in  the  declaration  of  trust),  and,  therefore,  that, 
as  the  bill  of  sale  was  registered  in  due  time,  the  transaction  has  not 
been  invalidated  by  anything  contained  in  the  last  mentioned  enactment. 

The  construction  at  which  he  has  arrived,  from  consideration  of  the 
words  ^^ subject  to"  is  strengthened  in  his  opinion  by  the  legal  interpre- 
tation of  the  terms  "  defeasance "  and  "  condition,"  with  which  the 
words  "declaration  of  trust"  are  associated.  For,  as  defeasance  and. 
conditions  are  matters  which  defeat  transactions  subject  to  them,  he 
thinks  that  the  Legislature,  in  framing  clause  2,  must  have  been  con- 
templating transactions  defeating  bills  of  sale  ;  and  had  in  its  purriew 
the  same  idea,  therefore,  while  inserting  the  words  "declaration  of 
trust,"  that  it  had  when  inditing  the  words  "defeasance"  and  "condi- 
tions." Consequently,  the  declaration  of  trust  mentioned  in  the  2nd 
section  must  be  interpreted,  in  the  same  way  as  the  "  defeasance  "  and 
"  condition  "  therein  specified.  As  to  the  explanation  of  the  two  last- 
mentioned  terms,  it  is  thus  laid  down  in  2  Samuel,  47  f.  f.,  note  1  : — 
"  A  defeasance  is  an  instrument  which  defeats  the  force  or  operation  of 
some  other  deed  or  estate  ;  and  that  which  in  the  same  deed  is  called  a 
condition,  in  another  deed  is  a  defeasance;  As  where  a  man  by  deed 
grants,  that  upon  payment  of  a  less  snm  upon  a  particular  day,  an 
obligation,  recognisance,  statute,  <S:c.,  shall  be  void."  He  is,  therefore, 
inclined  to  think,  that  the  property  in  the  goods  passed  by  the  bill  of 
sale  out  of  Goman  and  vested  in  Cohcroft, 

The  other  members  of  the  Court,  however,  having  reference  to  the 
whole  language  of  the  statute,  and  more  especially  to  its  object,  are 
clearly  of  opinion  that  the  declaration  of  trust  is  within  the  second 
section  of  the  Bill  of  Sales  Act  j  and  that  the  transaction  was  worthless, 
tber^ore,  because  the  declaration  of  trust  was  not  registered  within  the 
prescribed  time,  nor  on  the  same  paper  with  the  rest  of  the  instrument. 
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We  have  not  oonsidered  it  neoeBsarj  to  deliver  separate  judgments        1860. 

on  this  point)  because  of  our  not  having  as  yet  agreed  on  it.     For  we  are  Wilson 
all  dearly  of  opinion,  that  the  bill  of  sale  conveyed  no  property  to  the  *'• 

defendants,  by  reason  of  the  8th  section  of  the  Insolvent  Act. 

The  case  of  Mouys  v.  Leake  (2),  Kerrison  v.  Cole  (3),  and  several  others 
were  cited  to  show,  that,  though  the  bill  of  sale  might  be  void  as  to  the 
prior  claim  of  Cooper  for  £373  it  might,  nevertheless,  stand  good  for  the 
contemporaneous  accommodation  by  the  defendants  for  £1 ,000.  A  deed 
or  other  instrument  may  doubtless  (as  in  these  cases)  be  good  for  nothing 
as  to  a  transaction  secured  by  it,  and  yet  be  good  in  respect  of  other 
engagement  contained  in  it.  But  those  cases  have  no  application  to  one 
like  the  present ;  where,  if  the  £370  could  be  considered  separable  from 
the  £1,000,  the  effect  of  the  transaction  would  still  be,  that  the  defendant 
Cooper  must  necessarily  be  in  a  better  position  than  the  Bank  of  Aus- 
tralasia, another  creditor  of  Gainany  and  so  that  the  bill  of  sale  was 
altogether  void,  though  it  might  have  been  good  security  for  the  £1,000 
had  that  sum  not  been  mixed  up  with  the  £373. 

We  are  of  opinion  that,  as  the  bill  of  sale  was  made  within  sixty  days 
preceding  the  order  for  the  sequestration  of  GoinarCa  estate ;  and,  as  the 
bill  of  sale  gave  to  Cooper  Kmdi  Cobcroft  not  only  a  security  for  the  £1,000 
contemporaneously  [HuUon  v.  CrtUttaeU  (4)]  advanced,  but  also  to  Cooper 
for  his  old  demand  of  £373,  it  had  the  effect  of  preferring  the  latter  to 
another  creditor,  the  Bank  of  Australasia,  to  which  corporation  Goman 
was  then  indebted  in  £600.  We  think,  therefore,  that  the  bill  of  sale 
was  absolutely  void  (by  the  Act  5  Via,  No.  17,  sec.  8)  as  against  the 
plaintiff  as  Goman^s  assignee. 

Stevenson  v.  NewnJiam.  (5)  and  other  recent  cases  were  cited  to  show 
that  as  GoTnan  and  Cohcrofi  were  competent  to  be  parties  to  the  sale, 
when  it  was  effected,  it  remained  good  till  disaffirmed  by  the  plaintiff; 
and  that,  as  he  did  not  give  any  notice  of  his  disaffirmance,  by  demand- 
ing the  goods  conveyed  by  the  bill  of  sale,  he  was  not  in  a  position  to 
maintain  this  action.  But  we  are  of  opinion  that,  as  the  lattw  cases 
were  decisions  on  the  English  Bankrupt  Acts,  in  which,  as  far  as  we 
can  find,  there  is  no  clause  worded  like  the  8th  section  of  our  Insolvent 
Act)  and  as  in  the  recent  decision  of  Mackenzie  v,  Mumin  (6)  and  in 
several  other  cases,  we  have  given  the  words  "  absolutely  void ''  their 
natural  signification  (without  which  construction  the  proviso  in  the  9th 
section  would  be  ^itirely  useless),  we  are  of  opinion  that  the  property 

(2)  8  T.R.  411.        (3)  8  East  231.        (4)  1  E.  &  B.  15.        (5)  13  C.B.  285. 
(6)  The  Sydney  Morning  Herald,  Oct.  29,  1859,  and  Jan.  3,  1860. 
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Wilson  Gaman^s  insolvency,  they  became  the  plaintiffs  property  as  assignee  of 
CoBCHOFT  ^^  estate.  As  the  plaintiff  after  Ooman^s  insolvency  took  possession  of 
those  goods,  and  Cobcrqft  after  that  took  away  part  of  them,  and  Cooper 
carried  off  another  portion,  the  defendants  respectively  committed  con- 
versions in  fact  of  the  plaintiff's  goods  ;  and  each  of  them  for  those  acts 
became  responsible  to  him  in  an  action  of  trover,  and  it  was  therefore 
not  incumbent  on  the  plaintiff  to  prove  a  demand  and  refusal  of  them, 
to  enable  him  to  maintain  such  actions.     Soatnes  v.  Watts  (7). 

We  are  of  opinion,  moreover,  that  there  was  evidence  to  show  a  joint 
conversation  by  the  two  defendants.  A'evT  said  that  "  in  all  he  did  he 
acted  by  Cobcroft'a  authority."  Cobcro/t  obviously  acted  for  Cooper  in 
the  bill  of  sale  transaction.  On  the  9th  June  Kerr  took  away  various 
articles  from  Ooman^s  premises.  On  the  same  day  Cooper  and  his  son 
were  loading  drays  with  other  articles  from  the  same  place.  On  the 
10th  June  Kerr  and  Cooper  were  similarly  occupied  at  the  same  place. 
Some  laths  which  had  been  at  GomarCs  were  seen  at  Cobcroft^Sj  and 
others  at  Cooper*8>  The  witness  Murphy  took  some  things  to  Cooper's 
by  Kerr's  directions,  and  also  some  to  Cohcrofis^  and  when  he  was 
shifting  the  cedar  he  saw  Cohcrojl  and  Cooper  together.  From  the 
evidence,  together  with  that  of  Poole  and  Ringsmilly  and  from  the 
circumstance  that  Cohcroft  was  a  trustee  for  Cooper^  we  think  that  the 
jury  were  entitled  to  find  that  there  was  joint  conversation  by  the  two 
defendants. 

We  also  think,  upon  consideration  of  the  evidence  in  this  case,  that 
we  have  not  sufficient  before  us  to  pronounce  that  the  damages  were 
excessive.  It  appears  that  large  quantities  of  goods  were,  after  his 
insolvency,  taken  from  GomarCs  place  by  the  defendants.  Poole  speaks  as 
to  the  defendants  having  taken  bricks  and  wood  to  the  value  of  £1,000, 
to  drays  worth  X48,  and  to  horses  and  harness  worth  £108.  Other 
articles  were  spoken  of  as  having  been  taken  by  the  defendants.  We 
are  unable  by  any  aiithmetical  process  to  show  that  the  jury  correctly 
estimated  the  damages,  but  on  the  other  hand,  we  are  unable  to  point 
out  that  the  jury  awarded  to  the  plaintiff  too  large  a  sum.  It  was 
complained,  moreover,  that  the  judge  erred  in  telling  the  jury  to  estimate 
the  damages,  not  according  to  the  value  of  the  goods  at  the  time  when 
the  defendants  converted  them,  but  according  to  what  they  were  worth 
when  GomarCs  estate  was  sequestrated.  Upon  this  part  of  the  case,  we 
think  that  the  judge  was  wrong  on  the  point  of  time ;  but  we  are  clearly 

(7)  1  C.  &  P.  400 
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ground.     For  it  appeared  on  the  evidence,  that  some  of  the  goods  were      Wilsox 
worked  up  and   therehy  increased  in  value,  between  the  period   of    ^     ^'* 
sequestration  and  conversion ;  and  therefore  that  the  plaintiff,  and  not 
the  defendants,  may  have  been  injured  by  the  judge's  mistake. 

It  is  submitted,  in  Cobero/t's  notice  of  motion,  that  the  judge  ought 
not  to  have  told  the  jury  that,  if  there  had  been  any  conversion  before 
the  insolvency,  the  plaintiff  was  entitled  to  a  verdict  for  it.  Also  that 
the  Judge  misdirected  the  jury  in  telling  them  that  if  the  bill  of  sale 
was  void,  the  property  at  once  vested  in  the  assignee. 

With  respect  to  these  objections  we  are  of  opinion  that,  as  there  was 
evidence  of  a  conversion  by  the  defendants  after  Goman^a  sequestration, 
and  it  would  certainly  be  forthcoming  at  another  trial,  we  ought  not  to 
send  this  case  to  another  jury,  because  the  Judge  did  not  instruct  the 
first  one  that  they  were  not  to  give  damages,  for  a  conversion  before 
the  sequestration,  more  especially  as  we  cannot  but  think,  that  the 
verdict  was  founded  on  the  evidence  of  the  actings  of  Kerr,  Cohcroft^ 
and  CoopeTy  after  the  insolvency. 

Again,  we  think  that  there  should  be  no  new  trial,  on  the  ground 
that  the  Judge  said  if  the  Bill  of  Sale  was  void  the  property  at  once 
vested  in  the  assignee.  For  we  collected  during  the  argument,  that  his 
Honor  (on  the  assumption  that  the  Bill  of  Sale  took  effect)  put  the  case 
to  the  jury  upon  the  55th  section  of  the  Insolvent  Act,  that  is  to  say, 
the  reputed  ownership  clause.  And  the  jury  were  warranted  by  the 
evidence,  we  think,  in  finding  that  Goman  was  "  reputed  "  owner  of  the 
goods.  For,  if  we  assume  that  the  property  passed  to  Cohcroft  by  the 
bill  of  sale,  it  is  evident  that  he  suffered  them  to  remain  at  GomaviB 
place  of  business,  until  the  latter  became  bankrupt,  and  so  the  question 
arises,  whether  the  goods  were  in  GomarCa  possession,  order,  or  disposi- 
tion, at  the  time  when  the  order  was  made  for  placing  his  estate  under 
sequestration.  Kerr,  who  had  been  in  GomarCa  employment  on  the  10th 
April,  accepted  on  that  day,  without  notice  to  Goman  or  the  public,  an 
employment  under  Cohcroft,  to  take  charge  on  Gomar^a  premises  of  the 
goods  conveyed  by  the  bill  of  sale.  Kerr  remained  on  GomarCa  premises, 
so  did  the  last  mentioned  goods,  until  GomarCa  estate  was  sequestrated. 
Between  the  10th  and  the  17  th  April,  there  was  evidence  that  Kerr 
prevented  Goman  from  meddling  with  the  goods.  We  think  that  those 
circumstances  furnished  abundant  evidence,  that  the  goods  were  in  the 
possession,    order,   and   disposition  of   Goman,   when  his  estate  was 
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1860.        sequestrated,  and,  therefore,  they  passed  to  the  plaintiff  as  his  assignee, 
W1L8ON      under  the  55th  section,  notwithstanding  that  Coberoft  had  placed  Kerr 
^.     *'*  in  possession  as  his  agent.     Jackson  v.  Irvin  (8). 

Dickinson  J.  To  conclude,  we  are  of  opinion,  1st,  that  the  Bill  of  Sale,  either  by 
the  Bill  of  Sales  Act,  or  by  the  8th  section  of  the  Insolvent's  Act,  was 
absolutely  void,  and  that  the  property  mentioned  in  it  remained  in. 
Goman  when  he  became  insolvent  2ndly,  that  there  was  sufficient 
evidence  to  wan^nt  the  jury  in  finding  a  joint  conversion  by  the 
defendants  after  GonmrCs  estate  was  sequestrated.  Thirdly,  that  there 
was  clear  evidence  that  Goman  was  the  reputed  owner  of  the  goods  at 
that  period.  And  fourthly,  that  there  was  equally  clear  testimony  that 
Goman  was  the  apparent  owner  of  the  goods  mentioned  in  the  Bill  of 
Sale,  after  the  expiration  of  thirty  days  from  its  making.  TVe  there- 
fore think  that  no  different  result  from  that  attained  by  the  former 
trial,  would  be  arrived  at,  if  we  sent  this  case  to  a  new  trial ;  and  that  * 
the  defendant's  motion  must  be  discharged. 

Order  accordingly, 

(8)  2  Camp.  48. 
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[In  Chambers.] 

In  re  KELLY,  ex^mrU  the  SHERIFF.  (1)  I8G0. 

FtlK  24. 
Leg!sl(Uiee  Assemhly — Attendance  of  witnesses  he/ore   Committee — Habeas  corpus       -,,. 

ad  testificandum.  *^ 

The  Court  can  grant  a  writ  of  habeas  corpus,  to  bring  a  prisoner  before  a  committee 
of  the  Legislative  Assembly,  for  the  purpose  of  giving  evidence,  but,  semhle,  the 
Colonial  Legislature  cannot  compel  snch  attendance. 

This  was  an  application  in  Chambers,  the  facts  of  which  appear  in  the 
judgment,  given  February  20,  by — 

Wise,  J.  This  is  an  application  by  the  Siteriffior  a  luxbeas  corpus  to 
issue  for  the  purpose  of  taking  Isabella  Mary  Kelli/y  now  undergoing 
sentence  for  perjury  in  Darlinghurst  Gaol,  before  a  Committee  of  the 
Legislative  Assembly,  now  engaged  on  an  inquiry  upon  the  complaint 
of  one  Cliarles  SkerriiL 

The  affidavit  sets  out  a  letter,  received  by  the  Sheriff  from  Mr. 
Arnold,  the  Chairman  of  that  Committee,  requesting  that  Isabella  Mary 
Kelly  might  be  produced  before  the  Committee. 

The  Sheriff  very  properly  declined  to  act  upon  this  letter,  as 
undoubtedly  he  had  no  legal  power  to  remove  the  prisoner  from  gaol, 
and  made  the  above  application. 

No  pmcedent  was  produced  to  nie  of  a  similar  application  in  the 
Colony,  and  I  therefore  paused  before  making  the  order.  I  subsequently 
found  that  in  two  reported  cases,  re  Price  (2),  re  Pilgrim  (3),  the  Court 
of  Queen's  Bench  had  granted  similar  applications. 

Li  the  first  case  the  Court  had,  after  hesitation,  directed  a  rule  to 
show  cause  to  be  served  upon  the  Attorney-General,  and  also  upon  any 
detaining  creditors. 

Following  that  precedent  after  consultation  with  his  Honor,  Chief 
Justice  Dickinson  and  Mr.  Justice  Milfordy  I  directed  similar  notices 
to  be  served,  and  also  upon  the  prisoner  herself. 

(1)  The  Sydney  Morning  Herald,  Feb.  21  and  25,  1860. 
(2)  4  East  686.  (3)  3  A.  ft  E.  485. 
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I860.  On  Saturday  I  was  attended  by  the  Shei^iff  and  by  the  Solicitor-General 


In  re        (who,  when  the  office  of  Attorney-General  is  vacant,  executes  that  office, 
Kelly,       g^^  ^^^  Burrowes,   2,255),   and  by  Mr.  Breiian,  an  attorney  for  the 
The  Shebiff.  prisoner,  who,  on  her  part,  assented  to  the  issuing  of  the  writ. 

Wke  J.  On  the  argument  my  attention  was  particularly  drawn  to  the  fact, 

that  by  the  practice  of  the  House  of  Ck)mmons  the  Speaker's  warrant  is 
issued  to  bring  up  a  witness  who  refuses  to  come,  and  in  each  of  the  cases 
before  referred  to  the  Speaker  had  issued  his  warrant  previous  to  the 
court  granting  the  rule. 

Instances  were  also  referred  to  from  the  Commons  Journals,  where,  in 
like  manner,  the  attendance  of  prisoners  iiad  been  procured  by  the 
Speaker's  warrant. 

Now,  as  the  effect  of  granting  this  rule  is  to  a  certain  extent  to 
dispense  with  the  punishment  which  the  prisoner  is  novi  undergoing,  and 
as  this  case  may  establish  a  precedent,  it  is  important  that  such  a  power 
should  be  exercised  with  great  caution. 

It  is  clear  that  in  England  the  Speaker  of  the  House  of  Commons  has 
the  power  of  compelling  the  attendance  of  witnesses ;  but  the  decision 
of  the  Privy  Council  in  Fenton  v.  Hampton  (4),  that  the  lex  et  conMueiudo 
parliamenti  does  not  apply  to  Colonial  Legislatures,  coupled  with  the 
13  Yic,  No.  6,  leads  to  the  inference  that  no  such  power  of  compelling 
the  attendance  of  witnesses  exists  in  a  case  like  the  present.  I  do  not 
wish,  however,  to  give  a  final  opinion  on  this  point,  as  it  is  not  before 
rae  for  judicial  decision. 

But  as  the  Court  of  Queen^s  Bench  did  not  grant  the  writ — which  is 
undoubtedly  a  matter  of  discretion  [see  re  Cook  (5),  and  H.  v.  Burhage  (6)] 
— ^without  the  Speaker^s  warrant  having  been  first  issued,  I  am  of  opinion 
that  the  present  materials  are  not  sufficient  to  justify  me  in  exercising 
that  discretionary  power,  as  asked. 

There  should,  as  it  appears  to  me,  be  some  evidence  that  in  the  opinion 
of  the  Legislative  Assembly,  or  of  the  Honorable  the  Speaker,  as  repre- 
senting the  House,  the  attendance  of  the  witness  is  required  for  the 
purpose  of  the  inquiry. 

When  such  evidence  is  before  me,  I  will  dispose  of  the  substantial 
part  of  the  application.  The  extreme  importance  of  the  question  in  a 
constitutional  point  of  view  makes  me  regret  that  it  could  not  l)e  argued 
before  the  Full  Court. 

(4)  11  Moore  P.O.  347.  (5)  7  Q.B.  653  (6)  3  Burr.  1440. 
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Judgment  was  given,  February  24,  by  his  Honor  as  follows : —  1880. 

Wise,  J.     On  the  first  application  in  this  case  for  a  writ  of  habeas        In  re 
corpus  ad  testificandum^  I  considered  the  materials  before  me  insufficient,      ^^  p^,^^ 
and  declined  to  decide  the  general  question.     The  resolution  of  the  ^^^  Sheriff. 
Legislative  Assembly  has  now  been  brought  before  roe,  which  in  sub- 
stance appears  to  me  to  express  as  the  opinion  of  the  House  that  the 
Attendance  of  the  witness,  Mary  Isabella  Kelly^  is  necessary  for  the 
purposes  of  the  inquiry  before  the  select  committee. 

The  Attomey-Geyieral,  on  the  part  of  the  Crown,  and  Mr.  Brenan  as 
attorney  for  the  prisoner,  appeared  upon  notice  before  me  yesterday, 
and  I  have  now  to  determine  whether  the  writ  can  legally  issue,  and 
whether  under  the  circumstances  it  ought  to  issue. 

It  is  one  of  the  functions  of  the  Supreme  Court  to  assist  other  tribunals 
in  any  judicial  inquiry ;  and,  although  the  powers  of  the  Legislative 
Assembly  to  compel  the  attendance  of  witnesses  may  not  be  equal  to 
those  possessed  by  the  House  of  Commons,  yet  I  think  that  it  will  not 
be  straining  the  analogy  too  far  to  adopt  the  precedents  referred  to  in 
my  former  judgment,  and  to  decide  that  this  Court  has  power  to  issue 
the  writ.  Circumstances  might,  no  doubt^  occur  in  which  the  removal 
of  a  prisoner  from  gaol  might  cause  such  public  inconvenience,  or  so 
interfere  with  the  due  course  of  justice,  as  to  make  it  the  duty  of  the 
Court  to  decline  to  exercise  this  power.  But-^  in  the  present  case,  as 
the  prisoner  is  in  custody  for  a  misdemeanour  only,  and  gives  her  con- 
sent, and  the  Attorney-General,  on  the  part  of  Crown,  also  consents,  and 
no  public  inconvenience  is  likely  to  arise,  I  am  of  opinion  that  the  writ 
may  issue.  The  rule  will  be  drawn  up  stating  the  consent  of  the  prisoner 
and  the  Attorney-General. 


2a 
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[In  Chambebs.] 


1860.  O'NEILL  V,  BROWNK  (1) 


JfairA  2. 
WUe  J.  Dvsirict  Courts  Act—TZ  Vic,  No,  18,  ss.  94,  98,  and  99— /»«m«  setU  to  District 

Court  for  trial — Appeal, 

A  case  sent  down  from  the  Supreme  Court  to  tlie  District  Court  for  the  trial  of 
an  issue  under  sec  98  of  22  Vic,  Ko.  18,  is  not  subject  to  appeal  in  the  same 
manner  as  causes  commenced  in  the  District  Court  under  sec.  94. 

Semble,  sec  99  does  not  apply  to  such  cases. 

Judgment  in  this  matter  was  delivered,  ia  Chambers,  March  2,  by — 

Wise,  J.  After  issue  joined  in  this  case,  an  order  was  made  under 
section  98  of  the  District  Courts  Act,  that  it  should  be  tried  in  the 
District  Court  of  West  Maitland. 

It  was  so  tried  on  the  22nd  November,  1859,  and  a  certificate  given 
by  the  Registrar  on  the  same  day,  that  it  had  been  heard  in  that  Court, 
and  that  the  result  was  a  verdict  for  defendant ;  judgment  was  there- 
upon entered  up  in  the  Supreme  Court,  and  execution  issued  for  the 
costs  on  December  7th.  The  present  application  is  to  set  aside  that 
judgment,  and  stay  further  proceedings,  until  the  Registrar  shall  have 
made  a  proper  certificate  of  the  result,  on  the  ground  that  notice  of 
appeal  was  given,  and  the  case  on  the  appeal  settled  by  the  judge  and 
duly  served  upon  the  defendant. 

An  objection  was  raised  by  the  defendant's  counsel,  Mr.  Windeyety 
that  the  statement  of  the  grounds  of  appeal  was  not  sufficient  to  entitle 
the  plaintiff  to  appeal  j  but  it  has  been  decided  that  the  sufficiency  of 
such  statement  is  for  the  determination  of  the  Judge  below,  and  that  if 
the  case  is  stated,  the  Court  of  Appeal  will  hear  the  appeal  if  it  has 
jurisdiction.     Evans  v,  Mathews  (2). 

The  real  question  between  the  parties,  therefore,  is,  whether  a  cause 
sent  down  under  tlie  98th  section  of  the  District  Courts  Act  is  subject 

(1)  The  Sydjiey  Morning  Herald,  March  3,  1860.  (2)  26  L.J.,  Q.B.  166. 


fiUPRBMB  CX)XTRT  CASES. 


1279 


to  all  the  incidents  of  eaufies  commenced  in  the  District  Court,  and, 

therefore,  to  an  appea],  under  the  provision  of  the  94th  section.     I  am 

of  opinion  that  an  appeal  is  not  given  by  that  section  in  the  present 

case.     The  98th  section  is  similar  to  the  26th  section  of  19  and  20 

Vict.,  c.  108,  but  I  have  found  no  decision  upon  the  exact  point.     In 

Wheatcroft  v,  Foster  (3),  it  was  held  that  for  the  purposes  of  taxation 

of  costs  the  Master  of  the  Superior  Court  might  take  the  County  Court 

scale  of  costs  as  his  guide  to  those  proceedings  which  took  place  in  the 

County  Court.     There  are,  indeed,  expressions  in  the  judgment  which 

would  lead  to  the  inference  that  the  case  when  sent  for  trial  in  the 

County  Court,  became  in  all  respects  a  County  Court  case ;  but  the 

decision  does  not  go  so  far  as  this ;  and  in  Edwards  v,  Edioards  (4), 

where  a  case  had  been  referred  under  the  provisions  of  the  Common 

Law  Procedure   Act  (17  and   18  Vict.,  c.  125,  s.   3)  to  the  County 

Court  Judge,  whose  "  certificate "  by  the  Act  is  made  enforceable,  as 

the  finding  of  a  jury,  it  was  held  that  the  scale  of  costs  applicable  to 

the  taxation  of  costs  was  the  scale  applicable  to  proceedings  in  the 

Supreme  Court.     The  following  passage  occurs  in  the  judgment  of  Mr. 

Justice  Bijles  : — "  Where  could  judgment  on  the  certificate  be  entered 

up  ?     Certainly  in  that  Court  from  which  the  writ  issued,  and  in  no 

other.     That  shows  clearly  that  the  proceedings  are  still  in  this  Court." 

This  applies  to  the  present  question,  and  it  seems  to  me  that  when  a 

cause   is   sent  for  trial  in  the  District  Court,   the  Court  becomes  a 

tribunal  subsidiary  to  the  Supreme  Court,  in  like  manner  as  where,  in 

England,  a  trial  takes  place  before  a  sheriif  under  a  writ  of  trial ;  or 

an  issue  is  directed  out  of  Chancery,  and  is  tried  before  one  of  the 

Courts  at  Westminster.     It  therefore  follows  that  an  objection  to  the 

direction  of  the  Judge,  or  to  the  verdict^  must  be  made  in  the  Supreme 

Court,  just  as  in  the  case  above-mentioned  a  motion  for  a  new  trial  is 

made  to  the  Court  from  which  the  writ  or  issue  is  sent. 

This  view  is,  I  think,  supported  by  the  form  of  the  certificate  given 
in  the  rules  made  in  pursuance  of  the  Act,  which  states  that  "  the  case 
hixs  been  heard  on  this  day"  plainly  implying  that  the  meaning  of  the 
word  "result"  is  simply  the  result  of  the  trial,  and  not  a  matter 
dependent  upon  the  event  of  an  appeal.  The  rules  as  to  appeal  also 
are  drawn  in  terms  appropriate  to  cases  where  the  judgment,  or  final 
decision  of  the  case  would,  but  for  the  appeal,  be  given  by  the  District 
Court  Judge;  whereas,  under  the  98th  section,  the  final  judgment  is 
in  the  Supreme  Court. 


1860. 


V, 

Bbowne* 
Wi'se  J, 


(3)  27  L.J.,  Q.B.  277. 


(4)  28  L.J.,  C.P.  25. 
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1860. 


O'Neill 

V. 

Browxe. 

Wise  J. 


The  99tli  section  was  referred  to  by  the  plaintiff's  oounsel,  Mr.  Foster, 
as  showing  that  unless  there  was  an  appeal  there  would  be  no  mode  of 
correcting  any  error  of  the  District  Court  Judge. 

I  doubt  very  much  whether  the  enactment  that  no  cause,  &c,,  shall  be 
"  removed  "  will  apply,  as  by  the  98th  section  the  cause  is  certainly  ia 
the  Supreme  Court  after  the  certificate  has  been  given.  I  need  not,  how- 
ever, decide  this  now,  because  the  question  before  mc  is  only  whether  an 
appeal  lies,  and  not  whether  there  is  any  other  remedy,  and  for  the 
reasons  above  given  I  am  of  opinion  that  an  appeal  does  not  lie. 


Apiyeal  dismissed,  without  costs. 
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SHARPE  V.  EMERY.  (1)  18G0. 


Right  of  way  of  necessity, 

DtckhisonC.J , 

Where  the  law  impliea  a  grant  of  a  right  of  way  of  necessity,  the  right  of  selecting  ^rnf  *^' 

the  same  rests  with  the  grantee,  but  it  must  be  a  reasonably  direct  course.  j^is^  j. 

This  was  a  motion  for  a  new  trial  in  an  action  for  obstructing  a  right 
of  way,  wherein  the  plaintiflF  had  obtained  a  verdict,  with  ^50  damages. 

The  plaintiff  was  lessee  of  a  dwelling  and  land  near  Kiama,  whereof 
defendant  was  the  owner  and  lessor.  In  the  demise  no  specific  right  of 
road  was  reserved  or  named. 

Sir  Alfred^  Stephen^  C.J.  (who  tried  this  case  in  November,  1858), 
told  the  jury  that  the  lessee  had  a  right  to  a  reasonably  direct  road, 
that  he  was  not  bound  to  construct  a  road  for  this  purpose,  but  might 
take  advantage  of  any  which  already  existed ;  and  that  the  convenience 
of  the  lessee  was  to  be  consulted  before  that  of  the  lessor,  as  the  latter 
might  have  reserved  a  specific  road  if  he  had  thought  fit. 

It  appeared  that  plaintiffs  nearest  way  to  the  main  road  was  across 
an  impracticable  gully,  and  that  consequently  he  traversed  a  track 
through  defendant's  farm,  over  which  it  was  alleged  defendant  had  him- 
self taken  him. 

Martin,  Q.C.,  for  the  defendant,  moved  for  a  new  trial  on  the  grounds, 
that  His  Honor's  direction  was  wrong,  and  that  the  verdict  was  against 
evidence. 

IscMCS,  and  Faucett,  for  the  plaintiff. 

Dickinson,  C.J.,  was  of  opinion  that  there  could  be  no  new  trial. 
There  were  two  questions  in  this  case.  Had  the  defendant  obstructed 
the  passage  of  the  plaintiff  over  a  particular  line  of  road  ?  If  so,  had 
the  plaintiff  a  right  of  way  there  ?  It  was  clear  that  there  had  been 
obstructions,  and  they  had  only  to  consider  the  second  question.  The 
right  of  way,  by  necessity  was  one  legally  deducible  in  all  cases,  from 
the  grant.  Having  leased  the  property  which  the  lessee  could  only- 
reach  by  passing  over  his,  lessor's,  land,  the  lessor  necessarily  by  impli- 
cation of  law,  granted  the  right  of  such  passage.  It  was  the  same  as  if 
there  had  been  a  grant  of  ''  a  way  "  in  express  terms  without  laying 

(1)  Tilt  Sydney  Morning  Herald,  April  24,  1860. 
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1860.        down  the  road  itself.     The  right  of  selecting  "a  way  of  necessity" 

Sharpe      rested  with  the  grantee,  but  he  must  select  a  reasonable  and  convenient 

^  ^*'  way ;  and  when  once  he  had  made  his  selection  and  the  line  of  way  had 

^. ,        ^  ,  been  determined,  he  could  not  chanire  it.     The  way  must  be  of  a  definite 
I>ichh}S07}C.J.      . ,  ,  ,      .      .  .  .    .  .    .      T^ 

width,  and  beginning  and  ending  at  distinct  termini.     But  no  question 

as  to  width  arose  here,  and  there  was  evidence  of  distinct  termini  in  the 
statement  as  to  defendant  having  conveyed  plaintiff  along  this  road  on 
his  dray,  when  the  land  was  first  leased.  There  was  evidence  also  as  to 
two  years*  use,  which  would  go  to  prove  that  the  plaintiff  had  selected 
this  line.  The  point  being  once  established  that  the  right  of  selection 
lay  with  the  grantee,  it  became  clear  that  the  convenience  of  the  latter 
was  entitled  to  superior  consideration,  for  were  it  not  so,  the  grantor, 
by  successively  rejecting  each  line  as  "  inconvenient,"  might  destroy  the 
grantee's  right  to  select.  The  direction  of  Sir  Alfred  Stephen  was  sub- 
stantially right,  and  there  was  evidence  on  both  sides  as  to  the  question 
of  fact,  so  that  the  Court  could  not  say  that  the  decision  of  the  jury  was 
wrong. 

MiLFORD,  J.,  was  also  of  opinion  that  the  verdict  must  stand.  The 
grant,  by  implication  of  law,  of  a  way  of  necessity,  w&s  the  grant  of  a 
possible  mode  of  getting  over  the  land  of  the  grantor,  to  that  which  he 
had  granted  to  the  lessee.  He  (Mr.  Justice  Milford)  was  disposed  to 
think  that  the  right  of  selection  rested  in  the  first  instance  with  the 
grantor.  That  as  it  was  the  grant  of  an  easement  over  his  land  he  had 
a  right  to  say,  in  the  first  instance,  how  it  should  be  used.  But  that  if 
he  failed  to  exercise  this  right  the  grantee  might  make  the  selection. 
But  there  was  evidence  of  the  defendant  having  pointed  out  this  line  of 
road,  and  of  there  having  been  a  subsequent  use  without  obstruction. 
The  only  remaining  question  was  whether  the  fences  had  been  erected, 
&c.,  across  the  line,  and  of  this  there  was  evidence  upon  which  the 
verdict  of  the  jury  was  sustainable.  The  charge  of.  Sir  Alfred  Stephen 
was  in  his  Honor*s  opinion,  correct. 

Wise,  J.,  concurred  with  his  learned  colleagues  in  refusing  the  appli- 
cation. No  specific  road  being  named  in  the  lease,  the  lessee  had  to 
take  his  road.  But  it  did  not  follow  that  he  must  take  the  most  direct. 
Neither,  as  a  matter  of  caprice,  could  he  make  a  detour  through  the 
lessor's  land,  instead  of  taking  a  reasonably  direct  course.  The  whole 
circumstances  of  the  case  must  be  looked  at  by  the  jury,  and  if  it  should 
so  happen  that  the  reasonable  convenience  of  the  lessee  conflicted  with 
that  of  the  lessor,  superior  weight  must  be  given  to  the  former.  This 
was  what  the  charge  of  Sir  Alfred  Stephen  substantially  amounted  to. 

New  trial  refused. 
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ABBOTT  v.  LANCE.  (1)  1860. 


Contract^  UnUateraL  agreement — Condition  precedent.  JwnA  30. 

L.  contracted  with  A.  to  sell  a  certain  station  to  him  at  a  certain  price  if  the      n  j  /2\' 
offer  were  accepted  within  2  months,  this  time  being  allowed  for  A.  to  visit  the  and 

property,  B.  re8er\'in^  the  right  to  sell  to  any  other  in  the  meantime,  and  promising        Wif^e  J. 
in  that  event  that  if  A.  should  offer  to  purchase  within  the  time  allotted,  he 
would  pay  to  A.  a  forfeit  of  £100.     A.,  after  starting  to  inspect,  received  a  letter 
announcing  the  sale  of  the  station  by  B. 

Htld^  A.  was  entitled  to  payment  of  the  £100,  although  he  neither  completed 
the  journey  of  inspection  nor  made  an  offer  to  purchase. 

•Judgment  in  this  case  was  delivered,  June  30,  by — 

Wise,  J.  This  is  a  case  stated  for  the  opinion  of  the  Court,  without 
pleadings,  under  the  Common  Law  Procedure  Act — a  proceeding  which 
is  a  very  simple  and  speedy  mode  of  obtaining  a  decision  upon  any 
•question  of  law,  where  the  material  facts  are  undisputed. 

The  facts  upon  which  the  decision  turns  are,  that  an  agreement  was 
entered  into  and  signed  by  both  parties ;  the  material  parts  of  which 
4ire  as  follows : 

Memorandum  of  a  conditional  agreement  entered  into  this  9th  day  of 
June,  A.D.,  1859,  between  Thx/mas  Edward  Lance  and  Benjamin  Abbott. 
^'The  said  T.  E.  Lance  having  stated  to  the  said  B.  Abbott  a  certain 
price  and  terms  hereinafter  specified,  for  and  on  which  he  was  willing 
to  sell  his  stations,  Wirrha  and  Gilgil,  and  stock  ;  but  the  said  B.  Abbott 
being  unwillins^  to  purchase  without  previous  inspection  of  those  stations, 
be  will  take  two  months  from  this  date  for  the  purpose  of  inspecting 
them,  and  if  within  these  two  months  the  said  B.  Abbott  offers  to  pur- 
chase the  said  property  on  the  said  terms,  then  the  said  T.  E.  Lance 
engages  to  sell  to  him  on  those  terms  ;  the  said  property  by  no  means 
remaining  during  these  two  months  under  exclusive  offer  to  the  said 
B.  Abbott,  the  said  T.  E.  Lance  retaining  full  liberty  to  sell  the  said 
property  to  any  other  party  on  the  conditions  of  paying  to  the  said 
B.  Abbott  the  sum  of  £100  as  a  forfeit  in  case  of  sale  to  any  other  party, 
that  is  to  say,  provided  the  said  B.  Abbott  shall  within  the  said  two 
months  make  a  bond  fide  offer  to  purchase  the  same  on  the  terms  herein- 
after specified.     If  such  an  offer  is  made  by  the  said  B.  Abbott,  then  the 

(I)  The  Sydney  Morning  Herald,  June  13,  July  3,  1800.     Cited  6  S.C.R.  31. 

(2)  Acting. 
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said  T.  E.  Lance  binds  himself  to  sell  on  the  said  terms,  unless  he  has 

previously  made  a  bond  fide  sale  thereof  to  any  other  party."     The 

agreement  then  described  the  property  and  specified  the  terms.     The 

case  further  states  that  the  plaintiff,  in  pursuance  of  the  agreement, 

started  to  inspect  the  stations,  about  500  miles  distant,  and  when  about 

half-way  received  the  following  letter  from  the  defendant : —  . 

Dear  Sir,— I  hasten  to  inform  you  that  I  have  absolutely  sold  my  stations  to 
another  i>arty.     Trusting  this  may  overtake  you  before  you  have  ridden  far. 

(Signed)        T.  E.  LA^-CK. 

Upon  receipt  of  this  letter  the  plaintiff  did  not  proceed  any  further, 
nor  did  he  at  any  time  make  any  offer. 

The  question  for  the  Court  is  whether  the  plaintiff  is  entitled  to  the 
^100  specified  in  the  agreement.  The  case  was  argued  before  the  acting 
Chief  Justice  and  myself  by  Mr.  Dai-vcdl  on  behalf  of  the  plaintiff,  and 
Mr.  Broadhurat  on  behalf  of  the  defendant  The  agreement  is  certainly 
somewhat  obscure,  and  we  have  had  some  difficulty  in  coming  to  a  con- 
clusion as  to  the  rights*  of  the  parties.  But  it  appears  to  us  in  substance 
to  be  an  agreement  by  the  defendant  to  keep  the  offer  open  two  months, 
if  the  plaintiff  will  go  and  inspect  the  stations,  to  sell  them  at  the  price 
named  within  that  time,  unless  previously  sold,  in  which  case  XlOO  is 
to  be  paid  provided  a  bond  fide  offer  is  made.  It  is  objected  that  the 
document  is  not  a  mutual  agreement  between  the  parties,  and  that  the 
vendor  might  retract  his  offer  at  any  time ;  or,  at  any  rate,  that  the 
right  to  the  £\00  is  dependent  upon  the  performance  of  a  condition 
precedent,  Le.^  an  offer  within  two  months.  It  certainly  was  an  uni- 
lateral contract  in  its  inception,  in  other  words,  thei^  was  no  reciprocity 
of  obligation.  But  many  cases  show  that  this  is  not  essential  to  the 
accrual  of  a  right.  Thus  a  promise  to  give  a  reward  upon  information 
being  furnished,  William  v,  Canvardine  (3),  to  pay  for  goods  supplied 
to  a  third  person,  a  publication  by  a  railway  company  of  time-tables, 
holding  out  to  the  public  that,  upon  payment  of  certain  fares,  passen- 
gers will  be  conveyed,  at  stated  times,  to  stated  places,  Denton  v.  Great 
Northern  Railway  Comixiny  (4),  are  obligations,  when  the  other  party 
elects  to  do  the  respective  acts  to  which  the  conditional  promise  attaches- 
There  is  no  mutuality  of  obligation,  but  the  consideration  of  the  promise 
is  executory — the  promisor  becomes  bound  upon  the  consideration  being 
executed.  In  this  case  the  plaintiff  incurred  inconvenience  by  part- 
performing  the  journey,  which,  but  for  the  defendant's  promise,  he  would 
not  have  done,  and  which  journey  it  may  reasonably  be  inferred  he 
would  have  completed  but  for  the  defendant's  letter. 


(3)  4  B.  and  Ad.  621. 


(4)  2o  L.J.,  Q.  B.  129. 
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cedent,  and  was  neither  performed  nor  was  there  readiness  and  willing-      Abbott 
ness  to  perform  it.     The  general  rule,  no  doubt,  is  that  one  party  cannot  ^; 

•         ■  .  •  •  LiAXCK. 

maintain  an  action  against  another  for  not  doing  a  concurrent  act,  with- 
ont  averring  that  he  was  ready  and  willing  to  perform  his  part,  and  that 
defendant  had  notice  of  such  his  readiness  and  willingness.  See  cases 
collected  in  notes  to  Cutler  v.  Powell^  2  Smith's  Leading  Cases.  Tlie 
learned  editors  add,  it  is  not  necessary  to  aver  the  performance  ot  con- 
ditions precedent,  when  the  declaration  shows  that  the  defendant  has 
actually  incapacitated  himself  from  performing  his  part  of  the  contract, 
citing  Lovelock  v,  FranMyn  (5).  In  that  case  plaintiff  declared  upon  a 
contract  by  the  defendant,  then  holding  land  for  a  term  of  years,  to 
assign  all  his  interest  to  plaintiff  on  payment  by  plaintiff,  within  seven 
years  from  a  day  named,  of  i&140,  and  alleged  as  a  breach  that  before 
tho  seven  years  had  expired  defendant  assigned  all  his  interest  to  a 
stranger.  It  was  held  that  it  was  not  necessary  that  the  declaration 
should  aver  tender  of  money  or  request  by  plaintiff,  or  plaintiff's  readi- 
ness to  accept  an  assignment,  and,  secondly,  that  the  breach,  as  laid,  was 
a  good  ground  of  action,  the  defendant  having  incapacitated  himself 
from  performing  the  contract,  if  called  on.  Ford  v  Tiley  (6),  was 
a  similar  case.  The  maxim,  that  the  law  does  not  compel  the  perfor- 
mance of  a  useless  act  seems  to  apply  to  such  cases.  Moreover,  in  the 
particular  case  before  us,  after  the  defendant  had  himself  informed  the 
plaintiff  that  he  had  absolutely  sold  his  stations,  an  offer  to  buy  after 
that  could  not  be  a  bond  fide  offer.  It  may  be  said  that  if  an  offer  had 
been  made^  the  vendor  might  have  been  able  to  accept  it,  because  the 
first  sale  might  have  been  rescinded ;  but  the  same  argument  was  con- 
sidered untenable  in  Ford  v,  Tiley,  and  Lovelock  v,  Franlclyn.  Tho 
defendant  would  have  been  bound  to  accept  the  offer  when  made, 
although  the  two  months  had  not  expired,  if  the  property  was  still 
unsold,  and  he  had  by  his  own  act  rendered  the  performance  of  the 
contract  impossible,  and  had,  in  effect^  dispensed  with  the  performance 
of  the  condition  precedent.  We,  therefore,  are  of  opinion  that  the 
defendant  is  liable  to  pay  the  £100. 

The  present  case  does  not  affect  the  general  proposition  that  an  offer 
may  be  retracted  before  acceptance,  because  we  consider  that  the  part- 
performance  of  the  journey  constituted  a  sufficient  consideration  to  give 
the  plaintiff  a  right  in  the  events  that  have  happened. 

Judgment  fn"  the  plaintiff, 
(5)  8  Q.6.  371.  (6)  6  B.  and  C.  325. 
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Jiily  30. 

Married  ivnnian — Wife  of  transported  felon — Conveyance  ^oUhout  hu^bcmd's  eonaeni 

Dickinson,  _;  yic,^  jVb.  16-2  and  3  WUL  IV,  c.  62—6  Tic,  cap.  7. 

and 
Wise  J.  Where  a  woman  married  a  person  transported  for  life,  and  daring  the  continua< 

tion  of  his  sentence  received  a  grant  of  land  from  the  Crown,  held  she  conld  not 

convey  her  estate  in  the  land  without  her  husband's  concurrence,  except  pursuant 

to  7  Vic,  No.  16. 

This  result  is  not  affected  by  2  and  3  Will.  IV,  c.  62,  and  6  Vic,  c  7. 

The  judgment  of  the  Court  in  this  caae  was  delivered,  July  30,  by — 

Wise,  J.  This  was  an  action  of  ejectment  tried  before  me,  in  which 
a  verdict  was  found  for  the  defendant,  subject  to  the  opinion  of  the 
Court  upon  a  special  case,  which  was  argued  during  last  term  before  the 
Acting  Chief  Justice  and  myself. 

To  support  the  plaintiff's  title  a  grant  from  the  Crown  was  put  in  to 
one  Mary  Ayling  (dated  June  19th,  18 il),  and  the  plaintiff's  title  was 
•deduced  from  her. 

At  the  time  of  this  grant  Mary  Ayling  was  married  to  one  TJiomixs 
Ayling,  who,  at  the  time  of  the  marriage  (1839),  and  up  to  the  time  of 
Mary  Ayling  conveying  the  property,  was  undergoing  sentence  of  trans- 
portation for  life  for  felony.  The  marriage  was  with  the  consent  of  the 
Governor  for  the  time  being.  If  Mary  Ayling  was  capable  of  conveying 
the  land  as  a.  femme-soley  by  reason  of  her  husband  being  under  sentence 
of  transportation  for  life,  then  the  conveyance  to  the  plaintiff  would  he 
valid,  subject  to  a  further  question  as  to  the  effect  of  a  certain  deed 
anterior  to  the  grant,  which,  it  was  contended,  was  rendered  operative 
against  3fary  Ayling  by  virtue  of  the  8th  section  of  5  Will.  IV,  No.  21. 

As  oar  judgment  is  in  favour  of  the  defendant,  on  the  first  question, 
it  is  not  necessary  to  determine  the  effect  of  this  deed.  The  question 
thus  raised,  we  believe  for  the  first  time,  is  one  of  considerable  importance 
in  this  Colony,  and  for  that  reason  rather  than  from  any  doubt  we  reserved 
our  judgment. 

<1)  T?ie  Sydney  Morning  Herald,  June  16,  Aug.  3,  1860,  and  see  1  S.  0.  R.,  App. 

39.     (2)  Acting  Chief  Justice. 
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The  real  estate  coming  to  a  wife  during  mfirriage  is  placed  by  the 
marriage  under  tbe  dominion  of  the  husband  in  the  same  manner  as 
property  held  by  her  at  the  time  of  the  marriage,  and  her  interest  in  a 
freehold  during  their  joint  lives.     [See  Robertson  v.  Morris  (3)]. 

Originally,  at  common  law  a  married  woman  was  incapable  of  dis- 
posing of  her  lands,  even  with  the  consent  of  her  husband,  but  by  fine 
or  recovery  she  was  able  to  do  so. 

The  7  Victoria,  No.  16,  enacts  that  every  deed  executed  by  a  married 
woman,  and  acknowledged,  as  required,  shall  be  as  valid  as  if  a  fine  had 
been  levied  or  a  common  recovery  suffered.  Ko  provision  is  made,  as  in 
the  Fines  and  Recoveries  Abolition  Act  (3  and  4  William  lY,  c.  74, 
s.  33),  for  the  case  of  the  husband,  being  a  convict.  The  deed  was  not 
acknowledged  under  the  statute,  but  it  was  contended  that  the  husband 
of  Afari/  Ayling  was  civilly  dead,  and  therefore  Mary  Ayling  retained 
all  her  rights  as  a  femme-sole  according  to  the  dictum  of  Lord  Eldon  in 
Marsh  r.  Hutchinson  (4),  "the  same  as  if  her  husband  was  naturally 
dead.'' 

Several  cases  were  cited,  but  in  none  of  them  has  the  exact  question 
aidsen.  Marsh  v,  Uutchinson  (4),  Bullock  v,  Dodds  (5),  Countess  of 
JPortland  v.  Prodgers  (6),  Co.  LitL  33b.  and  133,  Ex  parte  Franks  (7). 

They  establish,  indeed,  that  for  the  purposes  of  suing  or  being  sued, 
or  doing  other  acts,  within  the  country  in  which  the  husband  could  not 
lawfully  be  [See  Burden  r.  Reverberg  (8)],  the  wife  of  a  convict  either 
for  years  or  life  may  be  treated  as  sl  femme-sole  ;  and  in  the  Countess  of 
Portland  v.  Prodgers  it  was  held  she  could  make  a  will,  although,  in  the 
recent  case.  In  re  Coomhes^  will  (9),  Sir  John  Dodson  held  that  property 
acquired  by  the  wife  after  transportation  of  her  husband  did  not,  at  her 
death,  go  to  the  next  of  kin,  but  to  the  Crown.  In  all  these  cases  there 
was  a  certain  necessity  for  the  wife  being  allowed  to  act  as  a.  femme-sole 
during  the  absence  of  her  husband,  but  they  do  not  establish  that  a  felon 
cannot  acquire  any  rights  in  the  country  wherein  he  properly  is  under 
his  senten(^e ;  still  less  that  where  a  marriage  takes  place  after  the  con- 
viction, the  woman  remains  &  femme-sole  to  all  intents  and  purposes  so  far 
as  relates  to  property. 

Even  where  a  person  is  an  attainted  felon  (which  it  does  not  appear 
that  this  person  was),  his  real  estate  does  not  vest  in  the  Crown  until 
office  found,  and  it  has  been  decided,  JDoe  v.  Prltchard  (10),  that  a  demise 


1860. 


BaowN 

V. 
TiNDALL. 

TTwc  J. 


(3)  II  Q.  B.  916.  (4)  2  Bos.  &  P.  227,  232.  (5)  2  B.  &  Aid.  275.  (6)  2  Vernon 
104.  (7)  7  Bing.  762.  (8)  2  M.  &  W.  65.  (9)  16  Jurist  820.  (10)  6  B  & 
Ad.  765. 
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in  ejectment  can  be  laid  in  a  person  attainted  of  felony,  and  transported. 
An  attainted  felon  may  likewise  acquire  hj  a  new  purchase,  and  might 
be  a  good  tenant  to  the  prcecipe,  Nichols  v,  Nichoh  (11),  and  /)oe  v. 
Evans  (12). 

The  husband's  freehold  estate  in  his  wife's  property  during  the  wife's 
life,  is  forfeited  by  attainder,  but  the  wife  does  not  obtain  it,  for  the 
pernancy  of  the  profits  during  the  coverture  goes  to  the  King  {Co,  Liit 
351a)  which  shows  that  the  wife  is  not  restored  for  all  purposes  to  her 
position  as  a  femme-sole  in  the  same  manner  as  if  the  husband  was 
naturally  dead.  The  dictum  of  Lord  JSldon,  already  cited,  was  not  at 
all  necessary  to  the  decision,  and  cannot,  in  our  opinion,  be  adopted  as 
a  universal  rule. 

In  Wilson  v,  Pickering  (September  5,  1853)  this  Court  decided  that 
transportation  for  a  term  of  years  had  not  the  effect  of  empowering  the 
wife  to  make  a  will,  as  a  femme-sole,  but  did  not  decide,  because  it  was 
unnecessary  to  do  so — whether  the  law  would  be  the  same  in  the  case  of 
a  felon  transported  for  life. 

Two  statutes  (13)  referred  to  during  this  argument  (see  CaUaghan  1, 
512)  seems  to  us  to  leave  the  case  just  where  it  would  be  independent  of 
them. 

In  the  absence  of  any  express  authority  to  the  contrary,  we  are  of 
opinion  upon  principle  that  Mary  Ayling  could  not  convey  her  estate  in 
this  land  without  her  husband's  concurrence,  except  pursuant  to  7  Vic, 
No.  16. 

The  plaintiff,  therefore,  has  failed  to  make  out  his  title,  and  the 
verdict  for  the  defendant  will  stand. 

Judgment  for  the  defendant 


(ll)lPlowd.  486. 


(12)  6  B.  &  C.  688n. 

and  6  Vict.,  c.  7.] 


(13)  2&3WillIV.,c.62, 
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SOLOMON  V.  DANGAK  (1)  1860. 

Jm-Miction  of  jwhjt  to  order  txtcution  to  issue  notmtlislanding  notice  of  new  trial. 


June  15,  30. 

Didnnson 

The  jadge  who  tries  a  case  has  exclusive  jorisdlctioii  to  make  an  order,  that       C.J.  (2) 
execution  shall  issue  notwithstanding  a  notice  of  motion  for  a  new  trial.  jjr^^  j^ 

When  the  Judge  who  tried  a  case  resigned,  was  then  api>ointed  Acting  Chief 
Justice,  and  subsequently  made  such  an  order,  held,  he  had  no  jurisdiction,  for, 
although  the  same  individual,  he  was  not  the  same  Judge  who  had  tried  the  case. 

This  was  a  motion  upon  notice  to  set  aside  an  order  made  by  his      June  15. 
Honor,  the  Chief  Justice^  for  the  issue  of  execution,  notwithstanding 
the  notice  of  motion  for  a  new  trial. 

Faticettf  in  support  of  the  motion. 

Stephen^  contra. 

The  Court  held  that  the  Judge  who  tried  a  case  had  an  exclusive 
jurisdicticn  to  make  such  an  order  as  the  one  now  in  question ;  conse- 
quently that  the  Court  had  no  jurisdiction  to  set  it  aside. 

On  June  29. ' 

Martin^  Q*C.,  and  Faucett^  moved  to  set  aside  the  judgment.  His 
Honcr  the  Chief  Juaticej  who  had  granted  the  order,  was  not  the  same 
judge  who  had  tried  the  case. 

DarvaUy  Q.C.,  and  Stephen^  contra. 

Cur,  adv.  vult. 

Judgment  was  delivered,  the  following  day,  by — 

The  Chief  Justice.  The  motion  was  virtually  one  to  set  aside  an 
order  made  by  the  present  Chief  Justice  (His  Honor  Mr.  Justice  2>icA»n- 
$oh\  and  their  Honors  were  of  opinion  that  this  order  had  been  made 
without  jurisdiction.  The  facts  were  these.  In  February  or  March, 
1859,  Chief  Justice  Diehimonj  being  at  that  time  a  Puisne  Judge  of  the 
Court,  had  tried  this  action  at  nisi  pHua,  The  plaintiff  having  obtained 
a  Terdict,  a  new  trial  motion  was  filed  with  the  usual  certificate  of 
ooonseL  On  the  14th  of  February  last  His  Honor  resigned  his  appoint- 
ment as  Puisne  Judge  of  the  Court.  During  the  residue  of  the  day — 
after  such  resignation,  he  had  no  judicial  connection  with  the  Court  and 

(1)  The  Sydney  Morning  Herald,  June  16,  30,  July  2,  1860. 

(2)  Acting  Chief  Justice. 
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Solomon  he  was  but  a  private  individual.  On  the  following  day  he  received  a 
Danoar.  ^^^  commission  to  act  as  Chief  Justice  of  the  Court  during  the  absence 
Sir  Alfred  Steplien,  That  commission  was  not,  as  commissions  usually 
were,  frooi  the  Sovereign,  but  from  the  Governor,  and  was  issued  under 
the  special  power  conferred  on  that  functionary  by  the  9  George  IV, 
of  appointing  a  person  to  act  as  Judge  during  the  absence  of  any  mem- 
ber of  the  Court  The  power  of  making  this  appointment  was  one 
vested  by  statute  in  the  Governor,  and  could  not  be  exercised  by 
the  Queen  herself.  Therefore,  although,  the  person  who  held  these 
•  two  offices  was  the  same,  the  present  Acting  Chief  Justice  could  not 
be  regarded  as  the  same  Jvd(je  who  had  tried  the  case.  He  must  be 
regarded  as  a  different  judge,  appointed  by  a  diiferent  authority,  and 
under  a  different  statutory  power.  And  although,  as  already  stated, 
the  same  person  who  had,  as  Puisne  Judge,  tried  the  case,  there  had 
been  an  interval  of  time,  although  a  short  one,  during  which  he  had 
wholly  ceased  to  be  a  member  of  the  Court.  The  certificate  of  counsel 
on  a  new  trial  motion  had  the  effect  of  staying  execution  unless  "  the 
Judge  who  tried  the  case"  made  an  order  to  the  contrary.  It  was  after 
his  assumption  of  office  under  his  second  commission  that  his  Honor  had 
made  an  order  to  this  effect — i.e.,  the  order  now  in  question.  For  the 
reasons  already  stated,  he  had  no  jurisdiction  to  make*  such  an  order; 
for,  although  the  same  individual,  he  was  not  the  same  Judge  who  had 
tried  the  case.  The  ProthonoLary  had  in  the  ordinary  course  of  practice 
proceeded,  under  this  order,  to  sign  judgment  and  tax  costs.  This 
judgment  and  taxation  were  sought  to  be  set  aside  as  being  the  results 
of  an  order  without  jurisdiction.  On  the  other  hand,  it  had  been  con- 
tended that,  as  the  judgment  and  taxation  were  at  the  time  quite 
regular,  they  ought  to  be  sustained ;  that  the  proper  course  would  be  to 
ask  that  the  order  be  set  aside,  and  this  had  not  been  done.  This  indeed 
was  a  technical  answer,  but  as  the  objection  itself  was  one  of  a  highly 
technical  character,  the  Court  had  been  very  much  impressed  by  the 
argument  that  the  technical  answer  might  be  fairly  made  available  for 
the  purpose  of  getting  rid  of  it.  But  seeing  clearly  that  the  object  of 
tliis  application  was  to  abrogate  the  order,  and  avoid  its  consequences, 
the  Court  could  so  mould  its  present  order  as  to  meet  the  object*  in  view. 
And  seeing  that  this  was  an  order  affecting  the  property  of  an  individual 
which  had  been  made  without  any  legal  jurisdiction,  it  would  ben  scandal 
to  the  Court  to  maintain  it.  The  application  would,  therefore,  be  granted 
in  its  entirety,  and  the  order  of  the  Court  moulded  accordingly,  but  this 
would  only  be  done  upon  the  express  condition  tliat  no  action  should  be 

brought  against  any  party  concerned. 

Order  accordingly. 
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DUMARESQ  v,  ROBERTSON  [No.  III].  (1)  I860. 


June  19. 
Croum  Grant— Conditional  promise  by  the  Governor — Action  against  the  Government      t\'  j,' 

under  20  Fie.,  No,  15 — Statute  of  Limitations,  q  j  (2^ 

and 
A  promise  by  the  Governor  of  the  Colony  of  a  grant  on  condition  that  the        Wise  J» 
promisee  stay  in  the  country  is  binding  on  the  fulfilment  of  the  condition.     The 
Goveiuor  having  the  right  of  granting  land,  had  also  the  right  to  make  binding 
promises,  and  a  promise  made  by  him  was  obligatory  on  his  successors  in  office. 

The  Crown  cannot  plead  the  Statute  of  Limitations  in  an  action  imder  20  Vic. , 
No.  15. 

In  this  case  there  were  cross  demurrers.  The  suit  was  one  under  the 
20  Vic,  No.  15,  against  the  present  Premier,  who  at  the  time  this 
proceeding  commenced,  was  Secretary  for  Lands  and  Public  "Works,  and 
was,  under  the  before-mentioned  statute,  named  by  the  Governor  and 
Executive  Council  as  the  officer  whose  name  should  be  used  for  the 
purposes  of  this  suit. 

The  circumstances  set  out  in  the  declaration  as  forming  the  subject 
matter  of  this  suit  were,  in  substance,  as  follows  : — 1.  That  in  1826 
plaintiff  was  a  captain  of  the  Koyal  Staff  Corps,  serving  in  this  Colony, 
but  having  no  intention  of  remaining  permanently  therein.  2.  That  in 
this  year  General  Darling^  the  then  Governor,  promised  plaintiff,  as  an 
iadncement  for  him  to  settle  in  the  Colony,  and  for  other  reasons,  that 
he  (the  Governor),  pursuant  to  his  authority  and  instructions,  would 
grant  plaintiff  a  part  of  WooUoomooloo.  3.  That  soon  afterwards  the 
said  Governor  set  apart  a  certain  portion  of  land  near  Sydney,  called 
Hyde  Park  Gardens,  to  be  divided  into  allotments  for  the  purpose  of 
being  granted  to  him  in  pursuance  of  his  said  authority  and  instructions 
to  divers  persons.  That  thereupon  plaintiff  gave  up  his  claim  under  the 
first  promise  in  consideration  of  receiving  a  promise  from  the  Grovemor 
of  a  grant  of  one  of  those  allotments.  And  that  after  this  new  arrange- 
ment a  portion  of  the  land  first  promised  to  the  plaintifi'  was  granted  to 
Dr.  J)ougla88,  4.  That  plaintiff,  relying  upon  the  promise  thus  obtained, 
retired  upon  half  pay  in  1827,  and  became  a  permanent  resident,  and 
that  since  then  he  had  held  various  civil  offices  under  the  Government  of 
the  Colony.     5.  That  the  Governor's  promise  was  ratified  on  the  18th  of 

(1)  T?ie  Sydney  Morning  Herald,  June  20,  1860.         (2)  Acting  Chief  Justice. 
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1860.        May,  1831,  and  plaintiff  was  directed  to  select  an  allotment  and  submit 


DuMABESQ    ^^  same  for  approval  with  a  view  to  the  issue  of  a  grant    That  he 
V*  made  his  selection  and  submitted  it,  but  as  there  was  no  sufficiently 

ROBERTSOX.  ' 

correct  and  approved  plan  then  in  existence,  there  could  be  no  such  final 
approval  as  was  necessary.  Consequently  the  promise  remained  unfal- 
filled.  6.  That  Gcvemor  Darling  left  the  Colony  without  fulfilling  the 
promise,  and  that  his  successor  Sir  Richard  Baurke  notified  to  the 
plaintiff  in  1831  that  the  allotments  in  Hyde  Park  were  not  to  be 
alienated,  but  offered  in  lieu  of  the  promised  allotment  to  give  plaintiff 
other  lands  in  an  inferior  position,  and  subject  to  conditions  and  qualifi- 
cations which  prevented  them  from  being  a  fair  and  equitable  equivalent 
for  the  land  promised  in  Hyde  Park.  That^  although  plaintiff  was  always 
ready  and  willing  to  accept  a  fair  equivalent,  none  was  ever  ofiered. 
And  that  plaintiff's  claim  had  been  under  the  consideration  of  the 
authorities  in  various  ways  between  that  time  and  the  present  Lastly, 
the  declaration  recited  the  plaintiffs  petition  to  Sir  WiUiam  D^ntfonfor 
compensation,  and  the  reference  of  his  claim  under  the  first  recited  Act 
to  the  Suprepie  Court     Damages  were  laid  at  £5,000. 

There  were  three  pleas — the  first  denied  the  truth  of  all  plaintiff's 
averments  as  to  the  promises,  &a,  up  to  the  time  of  General  Darlings 
departure.  The  second  plea  declared  that  a  fair  equivalent  for  the 
grant  promised  as  alleged  was  offered  by  Sir  Richard  Bourke^  and  refused 
by  the  plaintiff.    The  third  plea  sets  up  the  Statute  of  Limitations. 

The  declaration  was  demurred  to  upon  eight  grounds.  1.  That  the 
declaration  disclosed  no  cause  of  action  against  the  Grovemment  of  the 
Colony.  2.  That  Governor  Darling  had  no  power  to  make  any  such 
contract  as  that  declared  upon  so  as  to  bind  the  Government.  3.  That 
under  no  circumstances  could  he  make  such  a  contract  in  such  a  manner. 

4.  That  if  Governor  Darling  had  power  to  make  such  a  promise  it  could 
only  be  done  under  the  seal  of  the  Colony,  and  this  had  not  been  shown. 

5.  That  the  promise,  as  alleged,  was  voluntary  and  without  considera- 
tion, and  could  not  be  enforced.  6.  That  the  remedy,  if  any,  was  against 
the  Imperial  Government.  7.  That  the  contract  was  not  shown  to  be 
binding  upon  the  Government^  but  was  one  which  the  €k>vemment 
might)  at  its  option,  comply  with  or  not  8.  That  even  if  all  the  plaintiff's 
allegations  were  true,  they  did  not  disclose  any  binding  promise^  nor  any 
consideration  for  the  contract ;  nor  did  they  show  a  cause  of  action. 

The  plea  which  set  up  the  Statute  of  Limitations  was  demurred  to  upon 
the  ground  that,  as  this  statute  did  not  bind  the  Crown,  it  could  not  be 
relied  upon  in  a  suit  between  the  Crown  and  a  subject.    Also  because 
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equitable^  as  well  as  legal,  causes  of  action  were  set  up,  and  this  statutory         1860. 
defence  could  not  be  used  to  defeat  the  plaintiflfs  claim  to  relief  in    Dumaresq  " 

^     ^  Robertson. 

Isaacs  and  Faucett  for  the  plaintiff.  A  promise  made  by  one  Gov- 
ernor was  binding  upon  who  followed. 

Martin^  Q-C,  for  the  defendant.  The  promise  being  by  an  Imperial 
officer,  the  Imperial  Government  alone  was  liable. 

The  Chief  Justice  was  of  opinion  that  the  declaration  was  good  and 
the  plea  bad.  If  the  plaintiff  had  received  a  promise  of  a  grant  of  land, 
on  consideration  of  his  stopping  in  the  Colony,  he  would  not  be  bound 
then  to  stay,  but  having  really  settled  he  had  fulfilled  the  condition 
precedent,  and  became  entitled  to  have  the  promise  carried  out.  The 
promise  of  Governor  Barling  was  one  binding  upon  the  Government  of 
the  present  day.  The  Court  had  judicial  knowledge  of  the  fact  that  the 
Crown  vested  in  its  Governors  the  right  of  granting  lands  under  the 
great  seal  of  the  Colony.  If  the  Governor  had  this  right  of  granting 
lands  he  must  have,  inherently,  the  right  of  negotiating  for  such  grants, 
and  consequently  of  making  promises.  The  only  recognisable  Executive 
Government  was  that  of  the  Queen.  It  was  as  representing  the  Sovereign 
that  Governor  Darling  made  his  promise.  As  the  monarch  never  died, 
the  promise  made  by  one  Governor,  on  the  Sovereign's  behalf,  would  be 
binding  upon  all  succeeding  representatives  of  the  Crown.  The  plea 
was  bad,  for  two  reasons — first,  because  the  contract  was  one  in  which 
there  neither  was  nor  could  be  any  such  reciprocity  as  to  render  neces- 
sary its  reduction  to  writing.  Secondly,  because  this  was  not  an  action 
but  a  proceeding  for  redress,  not  brought  as  of  rigJu,  but  a  remedy 
granted  ex  gratia. 

Wise,  J.,  concurred  in  these  views,  and  in  the  judgment,  but  guarded 
himself  against  being  supposed  to  give  any  opinion  as  to  the  mode  of 
proceeding  under  this  statute.  There  might,  he  thought,  be  many  cases 
in  which  the  person  seeking  redress  could  not  reduce  his  or  her  claim  to 
the  shape  of  a  declaration,  or  show  a  distinct  cause  or  causes  of  action 
at  law. 

Judgment /or  plaintiff'. 


2h 
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1860.  HOOD  V.  THE  CORPORATION  OF  SYDNEY.  (1) 


Riparian  nglUa — Sydney  neater  supply — Statuiea  authorising  public  tcorks—Compen- 
Dickinson  sation—n  Vie.,  No,  34—17  Vic,  No,  33,  and  20  Vic,  No,  36. 

C.J.  (2) 

Wise  J.  ^^  ^^®  absence  of  prescription,  grant,  or  other  legal  right,  a  riparian  proprietor 

cannot  interfere  with  the  rights  of  other  proprietors,  by  using  the  water  passing 
by  his  land  for  wool  washing,  so  as  to  pass  on  the  water  in  a  foul  state. 

*'The  compensation  clauses  in  statutes  authorising  public  works  apply  only 
where  the  act  complained  of  is  such,  that  it  would  have  afforded  a  cause  of  action 
before  the  act;  and,  further,  that  such  act  is  authorised  by  the  statute." 

Consideration  of  the  Water,  and  Corporation  Acts,  17  Vic,  No.  34,  17  Vic,  No. 
33,  and  20  Vic,  No.  36. 

The  reserved  judgment  of  the  Court  in  this  case  was  delivered,  June 
30,  by— 

The  Chief  Justice.  For  the  purpose  of  disencumbering  the  case  of 
all  technicalities,  and  also  of  obtaining  the  decision  of  the  Court  on  the 
two  substantial  questions  between  the  plaintiff  and  the  defendant — 
namely,  Firstly,  the  right  of  the  plaintiff  to  receive  compensation  for 
the  loss  he  has  sustained,  by  the  proceedings  of  the  City  Commissioners 
and  Corporation  respectively,  in  the  execution  of  the  Water  Act;  and 
secondly,  the  recovery  of  the  whole  of  that  compensation  from  the  present 
Corporation,  who  have  succeeded  to  the  powers,  duties,  «fea,  of  the  Com- 
missioners. It  has  been  agreed  by,  and  on  behalf  of  the  parties  to  this 
action,  that  we  shall  decide  this  case  upon  the  following  facts  collected 
out  of  the  pleadings,  instead  of  giving  our  judgment  upon  the  whole  o£ 
the  record. 

The  plaintiff  heretofore  and  before  the  passing  of  the  Sydney  Water 
Act  of  1853  (17  Victoria,  No.  34,  assented  to  31st  October,  1853), 
and  also  before  the  passing  of  '^  The  Act  to  Dissolve  the  Corporation  of 
the  City  of  Sydney,  and  for  the  Appointment  of  Commissioners  in  lieu 
thereof  for  a  limited  period"  (17  Vic,  No.  33,  assented  to  29th  October, 
1853),  was  seised  in  fee-  of  land  at  Botany,  through  which  flowed  the 
watercourse  described  in  the  fifth  section  of  the  Sydney  Water  Act  of 
1853,  as  "extending  from  the  Sydney  Water  Reserve  to  the  shore  of 
Botany  Bay,  and  also  a  tributary  stream  to  that  watercourse.    The 

(1)  The  Sydney  Morning  ffei-ald,  June  23,  Ang.  3,  1860. 
(2)  Acting  Chief  Justice. 
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plaintiff  was  during  the  said  timey  and  up  to  tbe  time  of  the  passing  of  1860. 
the  Water  Actj  accustomed  to  use  his  land  and  that  watercourse  for  Hood 
carrying  on  a  wool-washins  establishment.    After  the  dissolution  of  the  _       ^* 

.  COKPORATION" 

old  Corporation,  and  the  appointment  of  the  Commissioners,  the  latter   of  Sydney. 
preceded  to  act  in  the  execution  of  the  said  Water  Act,  and,  in  so  doing,  DickimonCJ^ 
prevented  the  plaintiff  from  using  the  said  tributary  stream  and  water- 
course for  carrying  on  his  wool- washing  establishment. 

When  the  present  Corporation  superseded  the  Commissioners  (by 
virtue  of  the  Sydney  Corporation  Act,  1857,  20  Vic,  No.  36,  assented 
to  18th  March,  1857),  it  continued  those  acts  by  which  the  Commis- 
sioners had  prevented  the  plaintiff  from  using  the  watercourse  as  before 
mentioned,  and  also  impeded  the  plaintiff  in  like  manner  by  similar  acts 
initiated  and  carried  on  by  itself  in  the  execution  of  the  Water  Act. 

The  plaintiff,  in  carrying  on  the  wool- washing  business,  used  to  throw 
dirt  and  filth  into  the  tributary,  whereby  its  water  was  fouled,  and  as 
it  flowed  into  the  watercourse  it  fouled  the  water  of  the  latter,  and  that 
in  its  turn  defiled  the  reservoir  below  the  plaintiff's  land. 

To  prevent  the  watercourse  and  reservoir  being  so  defiled  by  the  dirt 
and  filth  thrown  into  the  tributary  by  the  plaintiff,  the  Commissioners 
and  the  Corporation  prevented  the  plaintiff  from  using  the  tributary  and 
watercoui-se  for  his  wool-washing.  By  such  act  of  the  defendant's  almost 
every  kind  of  use  to  which  the  plaintifi's  land  could  be  put  with  advan- 
tage has  been  prevented. 

The  plaintiff's  land  was  part  of  a  large  portion  granted  by  the  Crown 
to  one  Simeon  Lord  by  a  deed,  wherein  the  Crown  reserved  to  itself  any 
quantity  of  water  and  any  quantity  of  l&nd  not  exceeding  ten  acres 
on  any  part  of  the  grant  as  might  be  required  for  public  purposes.  The 
Commissioners  and  the  present  Corporation  have  at  different  times  taken 
water  from  the  land,  and  portions  of  the  land  itself  not  exceeding  ten 
acres  altogether,  for  public  purposes,  and  thereby  have  prevented  the 
plaintiff  from  carrying  on  his  wool-washing  business. 

That  reservation,  however,  was  subject  to  a  proviso  that  the  taking 
of  such  water  or  land  should  not  prejudice  the  working  of  mills,  which 
had  been  erected  on  the  land  before  the  grant  was  made,  or  which  should 
thereafter  be  thereon  erected. 

After  the  making  of  the  grant,  and  before  the  Commissioners  and 
Corporation  did  what  the  plaintiff  complains  of,  water-mills  were  erected 
on  the  land  granted  to  Simeon  Lord,  Ko  water-mill  was  placed  on  that 
portion  of  the  land  which  is  now  the  plaintiff's,  but  there  was  one  erected 
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1860.        immediately  below  it  with  a  dam,  which  banked  the  water  on  to  the 


Hood        plaintiiTs  land.     The  taking  of  the  land  and  water  by  the  Gommis- 

^       ^'  sioners  and  Corporation  has  prevented  the  working  of  the  said  mills,  and 

Corporation  '^  ^  . 

OF  Sydney,    will  have  the  effect  of  preventing  the  working  of  any  mill  and  water- 
DidinsonCJ,  mills  which  may  hereafter  be  erected  on  the  land  granted  to  Simeon 
Lord. 

The  demurrers  were  so  argued  during  last  term  by  Mr.  BroadJitirst 
for  the  plaintiff  and  by  Mr.  Faucett  for  the  defendant. 

As  the  demurrer  to  the  second,  third,  and  fourth  pleas  confess  (as 
alleged  in  the  second  and  third  pleas)  that  the  injuries  to  the  plaintifiTs 
land  complained  of  were  caused  solely  by  the  plaintiff  being  prevented 
from  using  the  said  stream  or  tributary  for  the  purpose  of  carrying  on 
the  wool -washing  establishment,  as  in  the  declaration  alleged,  and  by  no 
other  means  whatever,  we  shall  confine  our  decision  to  the  plaintiff's 
right  to  compensation  for  the  defendant's  interference  with  the  wool- 
washing  business.     In  Bealey  v.   SJiaw^  (3)  Lord  EUenhorough  said, 
<*  The  general  law  as  applied  to  this  subject  is  that  independant  of  any 
partial  enjoyment  used  to  be  had  by  another,  every  man  had  right  to 
have  advantage  of  a  flow  of  water  in  his  own  land,  without  diminution 
or  alteration  ;  but  an  adverse  right  may  exist  founded  on  the  occupation 
of  another  ;  and  though  the  stream  may  be  diminished  in  quantity,  or 
even  corrupted  in  quality,  as  by  means  of  the  exercise  of  various  trades, 
yet  if  the  occupation  of  the  party  so  taking  have  existed  for  so  long  a 
time,  that  will  raise  the  presumption  of  a  grant.    The  other  party  whose 
land  is  below  must  take  the  stream  subject  to  such   adverse  right" 
According   to  Bliss  v.  Uall  (4),  and  other  modem  cases,  it  appears 
(assuming  that  the  same  law  would  apply  here)  that  the  plaintiff  and 
those  from  whom  he  claims  ought  to  have  fouled  by  their  wool-washing 
the   water-course  for  at  least  twenty  years  before  the  neighbouring 
riparian  proprietors  could  be  bound  to  endure  the  nuisance.     As  it  does 
not  appear  by  the  pleadings  that  the  plaintiff's  wool -washing  has  been 
carried   on  for   twenty   years,   it  is  obvious   that  if  the  defendants 
had  come  below  the  plaintiff  before  the  passing  of  the  Water  Act,  they 
might  have  abated  the  nuisance  as  they  have  done,  and  the  plaintiff 
could  not  have  maintained  an  action  against  them  for  so  doing.     We 
infer  that  the  defendants  have  for  the  purposes  of  the  Sydney  Water 
Act,  1853,  become  possessed  of  land  below  that  occupied  by  the  plaintiff 
and  so  in  effect  have  become  sub-riparian  proprietors.     Kow,  although 
every  riparian  proprietor  has  a  right  to  the  reasonable  use  of  the  water 

(3)  6  East  208.  (4)  4  Bing.  N.C.  183. 
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flowing  past  his  land,  he  cannot,  in  the  absence  of  any  prescription,         ISGO. 


grant,  or  other  legal  right,  interfere  with  the  like  rights  of  other  pro-        Hood 

prietors  either  above  or  below  him  :  and  the  plaintiff  in  this  case  havinc:  ^       ^* 

*^  ^  r  b  Corporation 

shown  no  right  to  the  use  of  the  water  passing  by  his  land  for  wool-    of  Sydney. 

washing  so  as  to  pass  on  the  water  in  a  foul  state,  the  defendants,  if  DickiusouC.J, 

they  had  become  sub-riparian  proprietors  independently  of  the  statute, 

would  have  been  entitled  to  sue  the  plaintiffs  for,  and  resti*ain  him  by 

injunction  from,  fouliug  the  water  which  they  would  have  been  entitled 

to  receive  in  its  natural  state.     The  plaintiff,  therefore,  has  received  no 

injury  at  the  hands  of  the  Commissioners  for  which  he  could  have 

obtained  redress  at  common  law.      The  only  difference  between  the 

relative  position  of  the  plaintiff  and  defendants  in  consequence  of  the 

statute  is  that,  under  the  12th  section,  the* plaintiff  would  become  liable 

to  a  penalty  for  fouling  the  water,  while,  but  for  the  statute,  he  would 

only  have  been  liable  to  an  action.    The  plaintiff  has  been  only  deprived 

by  the  defendants  of  an  advantage  to  which  he  had  no  right  against 

them,  and  has  merely  sustained  damnum  sine  injuria. 

Such  being  the  plaintiff's  position  by  the  common  law,  the  question 
that  remains  is  whether  he  is  entitled  to  the  compensation  which  he 
seeks  under  the  Act  before- mentioned.  And  on  this  point  we  are  of 
opinion  that  the  compensation  clauses  in  statutes  authorising  public 
works  apply  only  where  the  act  complained  of  is  such  that  it  would  have 
afforded  a  cause  of  action  before  the  act ;  and  further,  that  such  act  is 
authorised  by  the  statute.  Caledonian  R,  Co,  v.  Ogilvy  (5)  j  in  re  Penny 
(6),  Broadhenl  v.  Imp,  Gas  Co,  (7,),  New  River  Company  v.  Johnson  (7). 
Now,  as  the  acts  committed  by  the  defendants  clearly,  as  we  have 
shown,  would  not  before  the  act  have  conferred  a  right  of  action  to  the 
plaintiff,  and  as  those  acts  are  clearly  authorised  by  the  Sydney  Water 
Act,  1853,  we  are  of  opinion  that  the  plaintiff  is  not  entitled  to  succeed 
in  this  action. 

« 

With  regard  to  the  second  of  the  two  substantial  questions  mentioned 
in  the  foregoing  statement  of  facts,  the  right  to  recover  compensation 
from  the  present  Corporation,  the  defendants,  it  has  become  unnecessaiy, 
and  after  our  decision  on  the  first  of  those  questions,  possibly  extra 
judicial,  to  express  any  opinion  upon  it.  We  think  if  the  plaintiff  had 
established  his  claim  to  compensation,  this  action  would  have  been  main- 
tainable ogainst  the  present  defendants.  For  it  would  have  been  con- 
trary to  natural  justice,  that  the  Corporation  should  take  the  property 

(5)  2  Macqaeen's  Scotch  App.  229.        (6)  26L.J.»  Q.B.  225.     (7)  2C  L.J.,  Ch. 

276  and  29  L. J.,  377.      .  (7)  29  L.J.,  M.C.  93. 
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1860.        of  the  Commissioners  exonerated  from  the  liabilities  it  was  charged  with 


Hood        when  in  their  hands.    And  we  consider,  moreover,  that  the  1 1th  section 

^       ^'-  of  the  17th  Vic,  No.  35,  and  the  10th  section  of  the  Sydney  Oorpora- 

CoBPORATioy  '  '  J       J         r 

OF  Sydney,    tion  Act,  20  Yic,  No.  36,  are  quite  sufficient  to  embrace  snch  a  case  as 
DickimonC.^i,  this. 

Besides  the  two  questions  hereinbefore  specially  mentioned,  we  may 
remark  that  as  at  present  advised  wo  do  not  consider  that  the  terms  of 
the  grant  affect  this  case,  because  we  think  that  an  act  of  the  Legisla- 
ture, giving  the  Commissioners  power  to  do  certain  things  cannot  be 
deemed  a  resumption  by  the  Crown  within  the  meaning  of  the  grant. 
We  take  occasion  to  mention,  moreover,  that  the  provisions  at  the  end 
of  sec.  15  of  the  Sydney  Water  Act,  1853,  that  in  "fixing  the  amount 
of  compensation  reference  shall  be  had  to  any  reservation  contained  iu 
the  grant,  dbc,"  means  merely,  that  the  liability  to  resumption  shall  be 
considered  in  deteiTnining  the  amount  of  compensation,  whenever  such 
may  be  adjudged  to  be  due. 

Judgment  for  defendanis. 
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Ex  jyarte  GAYNOR.  (1)  '  1860. 


Oct.  25. 
Prohibitionat  common  law  and  under  the  Justices'  Acta — Croicn  interested  inpena^ty 

—Notice  to  Attorney-Qeneral— Gaming  Act,  14  Vic,  No.  ^—Interpretation  of     ^^f^^^ 
statutes.  and 

Wise  J. 
In  cases  of  conviction  before  Justices  where  the  Crown  is  interested  in  the 
penalty,  it  is  a  condition  precedent  to  the  hearing  of  a  motion  for  a  prohibition 
Tinder  the  Justices'  Acts,  that  notice  should  have  been  given  to  the  Attorney- 
General.    For  a  common  law  prohibition  such  notice  is  not  necessary. 

The  provisions  of  the  Gaming  Act,  14  Vic.,  No.  9,  are  limited  to  "such"  a 
house  as  is  described  in  section  1,  that  is,  a  house  entered  by  warrant  issued  by  a 
Justice  on  complaint,  &;c.,  being  made  to  him  on  oath.  The  marginal  note  is  no 
part  of  the  statute. 

Motion  to  make  absolute  a  rule  nisi  for  a  prohibition  in  the  matter  of 
the  conviction  of  the  applicant  for  gaming  under  14  Vic,  No.  9,  by  the 
Batharst  Bench. 

Stephen^  for  the  applicant 

Butler^  for  one  of  the  Justices,  objected  that,  the  Crown  being  interested 
in  the  penalty,  notice  should  have  been  given  to  the  Attorney-General. 

The  Court  upheld  the  objection. 

Stephen  then  moved  for  a  prohibition  at  common  law. 

BuUer  (and  Isaacs^  for  the  prosecuting  constable),  took  the  same 
objection. 

The  Court  held  that  a  common  law  prohibition  could  proceed  without 
such  notice. 

Stephen  then  argued  that  the  conviction  of  the  defendant,  founded  on 
the  information  of  John  Shsrwin,  chief  constable  of  Bathurst,  for  being 
found  in  a  common  gaming-house,  and  the  penalty  of  £2  then  imposed, 
were  illegal  No  information  had  been  filed  or  complaint  made  that 
there  was  reason  to  suspect  that  the  house  was  a  gaming-house,  nor  was 
the  house  entered  by  virtue  of  a  warrant.  The  magistrates  had,  therefore, 
no  jurisdiction. 

(1)  The  Sydney  Morning  Herald,  Oct.  17  and  26,  1860;  cited  1  S.C.R.  22; 

2  S.C.R.  260 ;  7  S.C.R.  346.  (2)  Acting. 
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I860.  Butler  and  /^aoctf  maintained  that  the  magistrates  had  jarisdiction, 

£x  parte     ^^^  ^^^  conviction  was  good  on  the  face  of  it,  and  that  there  was  nothing 
Gaynoiu     ^  prohibit,  inasmuch  as  the  Crown  could  not  refund  fines. 

Cur,  adv.  vulL 

Judgment  was  delivered,  Oct.  25,  bj — 

Wise,  J.  This  was  an  application  for  a  prohibition  made  bj  Mr. 
Steplien,  against  which  Mr.  Isaacs  and  Mr.  Butler  showed  cause. 

The  application  was  apparently  under  the  Justices  Act  1850  and  1853, 
but  upon  the  objection  being  taken  hj  Mr.  Butler  that  the  Attorney- 
General  was  entitled  to  notice,  because  the  Crown  was  interested  in  a 
moiety  of  the  penalty,  he  held  that  the  application  could  not  be  main- 
tained under  the  statute. 

Mr.  Stephen  then  claimed  to  treat  as  an  application  for  a  prohibition 
at  common  law,  as  was  done  in  Williams^  case  in  1858. 

We  are  of  opinion  that  the  common  law  right  of  prohibition  is  not 
taken  away  by  the  statute  which  gives  cumulative  remedy  partly  in  the 
nature  of  an  appeal,  and  partly  in  the  nature  of  a  prohibition.  It 
appears  from  the  affidavits  that  the  proceedings  complained  of  are  not 
yet  concluded,  no  formal  conviction  having  been  drawn  up  or  fine 
enforced,  and  without  giving  any  opinion  whether  this  writ  would  lie 
where  the  party  convicted  was  under  sentence,  we  are  of  opinion  that 
the  prohibition  is  in  time  in  the  present  instance. 

The  question  then  for  our  determination  is,  whether,  under  14  vie., 
No.  9,  a  person  can  be  convicted  summarily  of  the  offence  of  being  in 
a  gaming-house,  if  that  house  has  not  been  entered  under  a  warrant 
granted,  as  provided  for  by  the  statuta 

Now  as  no  offence  can  be  the  subject  of  a  summary  conviction  except 
by  a  special  statute,  the  question  depends  upon  the  proper  construction 
of  the  first  section  of  the  Act  already  referred  to.  As  has  been  often 
stated,  the  leading  rule  for  the  interpretation  of  statutes  is  to  adhere  to 
the  ordinary  meaning  of  the  words  used,  and  to  the  grammatical  con- 
struction, unless  that  is  at  variance  with  the  intention  of  the  Legislature, 
to  be  collected  from  the  statute  itself,  or  leads  to  any  manifest  absurdity 
and  repugnance. 

Applying  this  rule  to  the  earlier  part  of  the  first  section,  we  have 
come  to  the  opinion  that  the  keeper  of  a  gaming-house  is  not  liable  to 
the  penalties  imposed  by  that  section  unless  the  house  has  been  entered 
by  the  warrant. 
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The  statute  does  not  enact,  as  the  marginal  note  (which  is  no  part  of  1860. 

the  statute)  alleges,  "  that  the  owner  or  keeper  of  a  gaming-house  shall  £jx  parte 

be  liable,"  but  that  the  owner  or  keeper  of  the  said  gaming-house,  and  Gaynor. 

that  on  the  conviction  of  any  8uch  offender,  all  the  moneys,  &c.,  seized  ^^  J* 
as  aforesaid  shall  be  forfeited  to  her  Majesty  ;  and  every  person  found 
in  such  house  shall  be  liable  to  a  penalty. 

"The  said  gaming-house''  are  plainly  words  of  reference,  and  the  early 
part  of  the  section  empowered  any  justice  upon  complaint  on  oath  that 
there  is  reason  to  suspect  any  house,  and  that  is  commonly  reported  and 
believed  by  the  deponent  so  to  be,  to  give  authority  by  special  warrant 
to  any  constable,  ttc,  to  enter  into  such  house,  Jbc,  and  to  arrest  all  sucJi 
persons  found  therein^  and  to  seize  all  tables,  «$:c.,  found  in  sxich  house, 
and  to  seize  all  moneys,  <kc.,  found  therein. 

The  owner  liable  to  conviction,  therefore,  is  the  owner  of  a  house 
entered  under  the  warrant,  the  Legislature  not  unreasonably  requiring 
that  there  shall  be  the  oath  of  some  person  before  the  large  powers 
given  by  the  Act  could  be  exercised,  or  the  heavy  fine  inflicted. 

It  is  evident  that  the  forfeiture  of  the  money  seized  is  part  of  the  con- 
sequence of  a  conviction  and  as  no  seizure  can  be  made  without  warrant, 
there  can  in  like  manner  be  no  conviction. 

This  was  the  opinion  entertained  by  me  upon  a  case  heard  before  me 
at  Bathurst,  in  which  opinion  the  Acting  Chief  Justice  concurs. 

The  next  paragraph  is  that  upon  which  the  present  conviction  is 
attempted  to  be  supported  viz : — "  That  every  person  found  in  sivch  house, 
room,  premises,  or  place,  without  lawful  excuse,  shall  be  liable  to  pay  a 
penalty."  "  Such  house  "  are,  like  "  said  gaming-liouse,"  plainly  words 
of  reference,  and  can  only  mean  such  house  as  that  mentioned  in  the 
previous  part  of  the  section,  which  we  have  seen  is  a  gaming-house 
entered  by  a  warrant 

It  is  to  be  noticed  that  this  construction  is  much  fortiGed  by  the  power 
given  to  bring  persons  found  in  such  houses  before  the  justices,  and  by 
the  fourth  section  which  enacts  that  *'  where  a  warrant  is  duly  obtained 
under  this  Act,  and  a  house  is  entered  in  pursuance  of  such  warrant, 
that  the  mere  finding  of  any  cards,  dice,  balls,  counters,  tables,  or  other 
instruments  of  gaming  in  the  suspected  house  or  about  the  person  of  any 
of  those  found  therein^  will  be  sufficient  evidence,  unless  the  contrary 
can  be  proved,  that  such  house,  <&c.,  is  used  as  a  common  gaming-house, 
and  that  the  persons  found  in  the  room,  iS^a,  where  such  tables,  (be.,  shall 
have  been  found,  were  playing  tlierein^  although  no  play  was  actually 
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1860.        going  on  in  the  presence  of  ihe  oonsfcable,  dec.,  entering  the  same  under 

^  parte     *^®  warrant,  or  his  companions."    The  very  point  now  raised  was  left 

Gaynob      unsettled  by  Sir  A,  Stephen  in  his  judgment  in  the  case  cited  in  the 

Wise  J.      introduction  to  Nichols^  Justice^  and  we  have  been  unable  to  find  any 

authority  either  here  or  in  England,  that  being  in  a  gaming-house  is  an 

offence  punishable  by  summary  conviction.  The  case  cited  by  Mr.  Stephen^ 

E.  F.  Scotton  (3),  is  an  instance  of  a  deposition  on  oath  being  a  condition 

precedent  to  the  initiation  of  proceedings  in  respect  of  certain  offences 

punishable  under  the  Game  Acts.     The  10th  section  relied  on  by  Mr. 

Butler  only  relates  to  the  form  of  proceeding  before  the  magistrates,  like 

the  similar  enactment  in  Sir  John  Jervis^  Act. 

We  are  of  opinion,  therefore,  that  the  prohibition  must  go,  but  without 
costs.'    The  same  judgment  will  be  given  in  the  other  cases,  the  proceed- 
'  ings  in  all  of  which  are  open  to  this  objection. 


Rule  absohUe,  without  costs. 


(3)  5  Q.B.  493. 
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1860. 


lUf  parte  CHXTECH.  (1) 

Oct,  17. 

Appeokl  fi'om  Diatricl  Court — 22  Fie.,  No,  18,  sec,  94 — Evidence  of  usoujc,  Dickinson 

C.J.  (2) 
Under  see.  94  of  the  District  Court  Act  the  Court  can  only  entertain  appeals  n?.  ▼ 
from  the  decision  of  a  District  Court  Judge  on  points  of  law.  But  when  the 
question  raised  in  a  case  stated  is  the  admissibility  of  evidence  of  a  usage  the 
Court  may  remit  the  case  to  the  Judge  below  for  a  further  statement  of  facts 
proved  by  the  evidence,  in  order  that  the  relation  of  the  evidence  objected  to  to 
the  iBsue  may  be  understood,  and  also  for  a  further  statement  of  the  evidence  of 
the  usage,  to  ascertain  whether  such  evidence  is  sufficient  to  justify  a  finding  in 
favour  of  the  usage,  and  whether  the  usage  is  good  in  law. 

The  reserved  judgment  of  the  Coart  in  this  case  was  delivered,  Oct. 
17,  I860,  by— 

The  Chief  Justice.  We  have  considered  this  case,  which  is  an 
application  to  this  Court  to  direct  the  Judge  of  the  Metropolitan 
District  Court  to  amend  his  statement  of  a  case  set  down  on  appeal 
to  ourselves. 

This  action  in  the  District  Court  was  one  for  work  and  labour,  in 
which  Oharle9  Brest  was  the  plaintiff  and  John  Oeorge  Church  was  the 
defendant.  At  the  trial  the  Judge  received  evidence  of  a  usage  for 
arohitects  to  make  a  particular  charge,  and  also  evidence  in  disproof 
of  a  nSage.  The  reception  of  this  evidence  was  objected  to  on  behalf 
of  the  defendant.  The  Judge,  without  the  intervention  of  a  jury, 
delivered  a  verdict  for  the  plaintiff  (for  the  full  amount  of  his  claim), 
according  to  the  usage  proved  in  evidence.  The  defendant's  solicitor 
than  prepared  a  case  for  the  purposes  of  the  appeal  before  us,  in  which 
ha  set  out  at  length  the  evidence  which  he  asserted  was  given  at  the 
trial,  and  stated  that  the  Judge,  after  objection,  admitted  evidence  of 
the  usage  before  referred  to.  The  case  concluded  with  proposing  five 
questions  for  our  consideration. 

The  Judgo  declined  to  sign  this  case,  and  prepared  a  statement  of 
his  own.  In  this  case  the  Judge  merely  stated  that  the  evidence  of 
usage  was  offered,  objected  to,  and  received.  The  learned  Judge  in 
his  own  case  merely  raised  this  question  for  ns  to  settle,  viz.,  whether 
ho  was  right  in  receiving  such  evidence  of  usage  ? 

(I)  Tht  Sydney  Mwning  Herald,  Oct.  18,  1860.        (2)  Acting. 
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1860.  TVe  have  considered  this  case.     We  arc  of  opiuion  that  under  the 

Ex  pane     District  Court  Act,  section  94,  we  are  only  to  entertain  appeals  from 

Church.     |^  District  Court  Judge's  decisions  on  points  of  law.     "We  have  no 

DicJchisonCJ.^  power  to  revise  his  decisions  on  points  of  fact.     On  perusal  of  the 

affidavits  on  both  sides,  and  of  the  cases  stated  by  the  defendant's 

solicitor  and  by  the  Judge,  it  is  obvious  to  us  that  the  substantial 

questions  to  be  argued  before  us  are,  as  to  the  admissibility  and  effect 

of  the  evidence  of  usage. 

To  enable  us,  however,  to  understand  the  facts  bearing  on  this 
point,  we  think  that  the  Judge  should  amend  his  statemeot  of  the 
case.  We  ought  to  have  a  statement  of  the  facts  (proved  by  the 
evidence,  though  not  all  the  details  of  the  proof)  prior  to  the  time 
when  the  evidence  was  offered,  in  order  that  we  may  understand  the 
relation  of  the  evidence  of  usage  to  that  of  the  making  of  the 
contract,  and  of  what  was  subsequently  done  by  the  parties  to  it.  We 
think,  moreover,  that  the  Judge  should  set  out  at  length  the  evidence 
or  the  substance  thereof  given  by  the  architects  of  the  usage  relied  on 
by  the  defendant.  In  requiring  the  evidence  we  do  so,  not  for  the 
purpose  of  reviewing  the  Judge's  verdict  on  the  facts  but  that  we 
may  ascertain  whether  the  evidence  was  sufficient  in  point  of  law  to 
justify  a  finding  in  favour  of  the  usage  itselF,  and  whether  the  usage 
was  good  in  law.  If  the  evidence  were  admissible,  and  wnen  received, 
was  of  such  a  character  as  should  have  been  left  to  a  jury,  we  should 
have  no  jurisdiction  to  review  the  Judge's  decision ;  but  if  the 
evidence  was  not  of  that  character  and  description,  the  question 
would  bo  a  matter  of  law,  and  therefore  of  appeal.  [See  Ltwis  v. 
Marshall  (3)]. 

To  enable  us,  therefore,  to  determine  these  questions  we  think  that 
the  case  as  stated  by  the  Judge  must  be  remitted  to  him  in  order  that 
he  may  state — 1st,  the  facts  proved  to  his  satisfaction  on  the  trial 
before  the  evidence  of  the  usage  was  offered ;  2nd,  a  full  statement  of 
the  evidence  (or  the  substance  thereof)  of  the  architects  as  to  usage ; 
3rd,  an  additional  question  whether  the  evidence  received  was  of  the 
character  and  description  which  makes  it  admissible  at  law,  and  sucb 
as  should  have  been  left  to  a  jury  if  it  had  been  received. 

Order  accordingly^ 
(3)  7  M  &  O.,  745. 
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Ex  parte  DAYIS,     (1)  I860. 


Oct,  17. 
Dickinson 


Prohihition — Summary  conviction— Notice  to  proaecutor^ImprisonynentSekcute  by 

way  of  prohibition.  ^CjTsi 

and 
Where  a  rule  nisi  is  obtained  for  a  prohibition  in  regard  to  a  summary  con-         Wise  J. 
viction,  the  party  prosecuting  as  well  aa  the  justices  must  be  called  on  to  show 
cause. 

Semhle,  a  person  can  be  delivered  out  of  prison  by  means  of  prohibition,  where 
the  Court  in  which  the  conviction  took  place  acted  without  jurisdiction. 

TuE  reserved  judgment  of  the   Court  in  this  case   was   delivered, 
October  17,  by— 

The  Chief  Justice.  In  this  case  there  was  a  summary  conviction 
of  Davis  before  a  Justice  of  the  Peace  for  unlawfully  working  a 
bullock.  Upon  the  face  of  the  proceedings  it  appeared  that  the 
offence  was  committed  at  a  time  more  than  six  months  before  the 
complaint  was  preferred.  The  prosecution,  however,  was  entertained. 
Davis  was  convicted  and  sentenced  to  prison,  where  he  now  lies.  A 
rule  was  obtained,  calling  on  the  justice  to  show  cause  why  a  prohi- 
bition should  not  issue.  Mr.  Stephen^  on  Tuesday,  moved  to  make 
that  rule  absolute. 

Mr.  Isaacs  then  objected  that  the  prosecutor  had  not  also  been 
brought  before  the  Court.  The  modern  practice,  we  think,  must  be 
regulated  in  analogy  with  that  which  prevailed  formerly  when  there 
was  a  consultation  and  other  proceedings  not  now  in  use.  As  to  which 
we  find  in  Com,  Dig,^  Prohibition  (H.  11)  that  "before  a  prohibition 
granted  there  ought  to  be  a  notice  to  the  other  paHy,^^  Again,  in 
Bac.  Abr.f  Prohibition,  it  is  laid  down,  "  the  disobeying  of  a  prohibi- 
tion is  a  contempt  to  the  superior  Court  which  awards  it  and  punish- 
able by  attachment,  which  issues  against  the  Judge  and  party  for 
proceeding  after  such  a  prohibition." 

From  these  citations  we  are  of  opinion  that  the  party  prosecuting 
must,  under  the  old  practice,  have  been  a  party  also  to  the  proceedings 
upon  prohibition,  and  therefore  that  the  rule  must  be  discharged,  aa 
the  party  prosecutiilg  wa«  not  called  on  by  it. 

(I)  The  Sydney  Morning  Herald,  October  18,  18G0.  (2)  Acting. 
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1860.  As  to  the  other  ohjection,  made  bj  Mr.  Isaacs,  that  the  Court 

JSx  parte  cannot,  bj  this  proceeding,  deliver  the  applicant  out  of  prison,  we 
Davis.  incline  to  think  from  the  passage  quoted  by  Baron  Alderson  (in 
DkkimonCJ,  Boherts  v,  Humly  [3])  from  the  2nd  Institute  602,  that  we  must  have 
the  power  to  do  so.  It  is  unnecessarj,  however,  now  to  decide  that 
point.  We  are  of  opinion  that  this  rule  must  be  discharged.  But  as 
it  appears  to  us  that  the  applicant  is  really  entitled  to  be  discharged, 
and  as  the  point  on  which  we  refuse  the  rule  is  not  notorious,  and, 
therefore,  that  no  gross  negligence  or  ignorance  has  been  evinced  by 
not  joining  the  prosecuting  party  in  this  rule,  wo  discharge  the  rule 
without  cost.  As  the  prisoner  is  illegally  in  custody,  we  should  hope 
that  some  stops  may  be  taken  to  procure  his  discharge,  without  com- 
pelling him  to  apply  to  this  Court  again.  The  most  usual  course  to 
quash  the  conviction  is  by  Certiorari  or  Habeas,  Ex  parte  Higgins 
(4)  is  a  precedent  for  prohibition,  but  as  that  only  lies  where  the 
Court  has  acted  without  jurisdiction,  the  question  may  arise,  whether 
the  limitation  as  to  time  is  not  rather  a  matter  for  defence  than  as 
destroying  jurisdiction. 

Bute  discharged^  without  costs. 

(3)  M.  &  W.  120,  127.  (4)  10  Jurist,  838. 
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Ex  parte  The  Eet.  GEOEaE  KING.  (1)  1861. 


Feb.  9. 
Ecclesiastical  law  of  England — S  Will,  IV,  2fo,  5 — Prerogative  of  the  Crown  t» 

Ecclesiastical  maUers— Prohibition,  Dickinson^ 

C.J.  (2) 

and 
A  clergyman  of  the  Church  of  England  in  Sydney  having  excluded  the  Bishop        Wise  J. 

of  Sydney  from  his  church  was  cited,  in  accordance  with  the  powers  contained  in 
the  royal  letters  patent  appoihting  the  Bishop,  by  the  Chancellor  of  the  diocese  to 
appear  before  him  and  undergo  the  visitation  of  the  Bishop.  Heldy  that  a  pro- 
hibition must  be  granted  against  the  said  Bishop  of  Sydney  and  Chancellor, 
inasmuch  as  the  King's  Ecclesiastical  Law  of  England,  under  which  and  the  above 
letters  patent  the  said  proceedings  would  have  been  valid,  was  displaced,  even  if 
originally  in  force  in  the  Colony,  by  8  Will.  IV,  No.  5.  Held,  also,  under  9  Geo. 
IV,  c.  83,  s.  24,  the  King's  Ecclesiastical  Law  of  England  is  not  applicable  to  this 
Colony,  nor  can  it  be  introduced  by  the  Sovereign  by  virtue  of  letters  patent 
appointing  a  Bishop,  or  by  long  recognition  on  the  part  of  the  members  of  the 
English  Church  in  the  diocese  of  the  said  Bishop. 

(Per  Wise,  J.,  Ecclesiastical  Law  isnopart  of  the  Common  Law  of  any  Colony.) 

The  Crown  can,  by  virtue  of  its  prerogative,  create  a  bishopric,  and  nominate  a 
Bishop  in  the  Colonies. 

A  prohibition  lies,  not  only  against  a  Court  having  some  jurisdiction,  and 
exercising  the  same  wrongly,  but  also  against  individuals,  assuming  to  act  as,  but 
not  constituting  a  Court. 

This  was  a  rule  nin  for  a  Prohibition  against  the  Bishop  of  Sydney^ 
and  the  Chancellor  of  his  diocese,  granted  on  the  motion  of  Barvall 
Q.C.,  October  19, 1860. 

The  motion  to  make  the  rule  absolute  was  heard,  October  23,  and 
27,  December  10  and  II. 

Darvally  Q.G.  and  Martin  Q.C.  for  the  applicant. 

JSroadhurstf  QC.,  Gordon,  and  Isaacs,  for  the  respondent. 

Cur,  adv.  vult. 

The  facts  and  arguments  are  fully  set  out  in  the  judgment,  which 
was  delivered  separately  by  their  Honors,  Eebruary  11, 1861. 

DiCEiirsoK,  C.J.  In  this  case  the  Sey.  George  King,  an  ordained 
priest  of  the  United  Church  of  England  and  Ireland,  obtained,  on  his 
own  affidavit,  a  rule  calling  upon  the  Right  Bev.  Frederick  Barker, 
Bishop  of  Sydney,  and  the  Honorable  Sir  William  Westhrook  Burton, 

(1)  The  Sydney  Morning  Herald,  October  20,  24,  29,  December  11,  18«0,  and 
February  12,  1861.  (2)  Acting  Chief  Justice. 
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1861.        knight,  to  show  cause  why  a  prohibition  should  not  be  issued,  com- 


Ex  parte  manding  the  Bishop  not  to  proceed,  and  Sir  W.  W.  Burton  not  to  hold 
The  Rbv.     ^^^^  upon  certain  accusations  preferred  by  the  Bishop  against  the  said 

George  King  as  intimated  by  a  citation  issued  by  Sir  W.  W,  Burton^ 
'  by  which  the  said  George  Ring  was  called  on  to  appear  before  Sir 

W,  W.  Burton  and  certain  commissaries  to  undergo  the  yisitations  of 

the  said  Bishop  by  the  said  Sir    W,  W,  Burton  and  the  commissaries 

aforesaid  upon  the  said  accusations. 

The  Bishop  of  Sydney  appeared  to  the  said  rule,  and  showed  for 
cause  the  matters  set  forth  in  an  affidavit  made  by  himself  on  the  22nd 
of  October,  1860.  That  affidavit  referred  to  certain  documents  annexed 
to  it. 

The  facts  of  the  case  are  disclosed  by  the  respective  affidavits  of  the 
Bishop  and  Mr.  King. 

In  the  year  1847  a  certain  portion  of  this  colony  was  by  letters 
patent  constituted  by  Her  Majesty  to  be  a  bishop's  diocese,  to  be 
thenceforth  called  the  Bishopric  of  Sydney,  and  the  late  Bight  Bev. 
William  Grant  Broughton,  Doctor  in  Divinity,  now  deceased,  was 
appointed  to  be  Bishop  of  that  Diocese.  After  the  decease  of  that 
prelate,  the  defendant,  the  Bight  Bev.  Frederic  Barker^  Doctor  in 
Divinity,  was  by  letters  patent,  dated  19th  November,  1854,  appointed 
by  Her  Majesty  to  be  ordained  and  consecrated  Bishop  of  the  said 
diocese.  His  lordship  was  on  the  SOth  day  of  the  same  month  duly 
•  ordained  and  consecrated  by  the  Lord  Archbishop  of  Canterbury  to 
be  the  Bishop  of  the  said  See  and  Diocese  of  Sydney. 

In  the  letters  patent  by  which  the  defendant  was  appointed  to  be 
Bishop  of  Sydney  there  was  a  clause  in  these  words, — "We  do  further, 
by  the  same  presents,  expressly  declare  that  the  said  Bishop  of  Sydney 
and  his  successors  may  exercise  and  enjoy  full  power  and  authority  to 
call  before  him  or  them,  or  before  the  Archdeacon  or  Archdeacons,  or 
the  Vicar- General,  or  other  officer  or  officers  hereinafter  mentioned, 
at  such  competent  days,  hours,  and  places,  when  and  so  often  as  to 
him  or  them  shall  seem  meet  and  convenient,  the  aforesaid  rectors, 
curates,  ministers,  chaplains,  priests,  and  deacons,  or  any  of  them,  and 
to  inquire  as  well  concerning  their  morals  as  their  behaviour  in  their 
said  offices  and  stations  respectively,  subject,  nevertheless,  to  such 
right  of  review  and  appeal  as  are  hereinafter  given  and  reserved  for 
the  better  accomplishment  of  the  purposes  aforesaid." 

In  a  subsequent  part  of  the  said  last-mentioned  letters  patent  an 
appeal  was  given  to  the  Archbishop  of  Canterbury. 
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In  the  same  letters  patent  power  was  given  to  the  defendant  and  his        1861  • 


successors  to  appoint  an  official  principal  chancellor,  commissaries,  and     £^  ^^^^ 

other  officers.  J^*^^  ^^^' 

Geo.  King. 

There  was  also  in  them  a  clause  that  "  the  dignitaries  and  arch-  DklinwnC.J 
deacons  appointed  bj  the  defendant  should  be  subordinate  to  him  and 
his  successors  and  should  be  assisting  to  him  and  them  in  the  exercise 
of  his  and  their  episcopal  jurisdiction  and  functions." 

During  the  episcopate  of  Bishop  Brougliton  he  licensed  the  Eev. 
George  King  to  perform  the  office  of  minister  in  the  Church  of  St. 
Andrew,  in  this  city,  with  the  parish  annexed,  and  assigned  to  him  the 
stipend  allowed  to  such  minister,  and  certain  other  pecuniary  advan- 
tages. By  that  license  Mr.  King  became  entitled  to,  and  has  since 
enjoyed  a  salary  of  £200  a  year  from  the  Government  of  the  colony, 
and  also  to  certain  fees,  and  to  the  possession  of  the  parish  parsonage 
as  a  residence. 

Before  Mr.  King  was  placed  in  possession  of  those  advantages,  he 
subscribed  the  articles,  took  the  oaths,  and  subscribed  the  declaration 
^hich  in  that  case  were  required  by  the  land  of  England  to  be  made 
subscribed  and  taken.  Among  those  oaths  was  one  that  he  would 
pay  true  and  canonical  obedience  to  the  Bishop  of  his  diocese  and  his 
successors  in  all  things  lawful  and  honest. 

St.  Andrew's  Church  is  erected  in  conformity  w^ith  the  Act  7  of 
"William  'IV  No.  3.  There  have  never  been  any  trustees  or  church- 
wardens of  it  elected  under  the  Act  8  William  IV  No.  5. 

Since  Mr.  King  was,  in  18 I'D,  appointed  to  the  parish  of  St.  Andrew 
to  the  year  1858,  the  respective  ordinations  of  the  Bishops  Broughtan 
and  Barker  have  been  held  in  the  Church  of  that  parish,  and  Mr.  King 
assisted  at  sixteen  ordinations  in  it.  That  edifice  has  been  generally 
used  by  both  the  Bishops  as  the  Cathedral  Church  of  the  diocese  of 
Sydney. 

In  1858  the  defendant  appointed  the  Rev.  William  Maequarie 
Cowper  to  be  the  Dean  of  the  Cathedral  Church  of  St.  Andrew  in 
Sydney.  Mr.  King  remonstrated  against  that  appointment  as  illegal 
in  itself  and  unjust  towards  himself.  He  appears  to  have  conceived 
that  the  Bishop  had  no  right  to  appoint  a  dean ;  but  that,  if  his  Lord- 
ship possessed  the  power,  that  he  himself  should  have  been  appointed 
the  dean  of  the  cathedral,  because  the  building  used  occasionally  as 
such  was  also  the  church  of  the  parish  whereof  he  was  licensed 
minister. 

2i 
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186L  After  tlie  remonstrance  firom  Mr.  King  tlie  defendant  performed 


Ex  parte     three  ordination  senrices  in  the  church  of  the  parish  wherein  his 

Thb  Rev.     Lordship  then  resided. 
Geo.  Kixo.  '^ 

DickiwaitC.J.      ^^  Septemher  last  the  defendant  determined  to  hold  an  ordioatlcn 

service  in  St.  Andrew's  Church,  upon  a  day,  when  it  was  not  required 

for  parochial  purposes,  of  which  intention  the  reverend  plaintiff  had 

due  notice.     As  he  was,  however,  informed  that  the  right  reverend 

defendant  would  not  require  his  assistance  at  the  ordination,  when  tbe 

Bishop,  his  chaplains,  and  officers  presented  themselves  at  the  churcb 

door,  Mr.  King  ohstructed  their  entrance  into  the  edifice,  and,  bj 

locking  the  door  of  it,  efTectuallj  prevented  the  Bishop  from  performing 

the  ordination  service  in  the  cathedral  church. 

This  behaviour  of  the  reverend  plaintiff  the  right  reverend  defen- 
dant considered  was  inconsistent  with  what  was  due  to  a  Bishop  from 
a  clergyman  of  his  church,  who  had  sworn  to  pay  him  true  and  caDO« 
nical  obedience.  His  Lordship,  therefore,  issued  letters  of  request  to 
his  Chancellor,  Sir  William  Watbrook  Burton^  to  cite  Mr.  King  to 
appear  before  Sir  William  and  four  licensed  incumbents  of  the  Diocese, 
in  order  that  Mr.  King's  behaviour  on  the  said  occasion  might  be 
inquired  into  and  reported  on  to  the  Bishop,  and  to  allow  Mr.  King  to 
nominate  two  such  incumbents. 

Upon  the  receipt  of  the  letters  of  request,  Sir  William  Burton 
apprised  the  plaintiff  by  letter  that  a  citation  would  be  issued  to  him, 
and  begged  the  reverend  gentleman  to  name  two  licensed  incumbents 
to  bo  two  of  the  commissaries  to  be  associated  with  Sir  William  as  the 
Bishop*s  Chancellor  in  the  investigation  of  the  plaintiflTa  conduct. 

The  reverend  plaintiff,  in  reply,  declined  to  nominate  any  two  clergy- 
men as  commissaries,  and  refused  to  acknowledge  the  tribunal  before 
which  he  was  cited  to  appear. 

Sir  W.  W.  Burton  then  issued  the  citation  mentioned  in  the  rule 
nisi,  and  thereupon  the  plaintiff  applied  for  and  obtained  that  rule, 
against  which  cause  was  shown  as  before  mentioned. 

The  case  was  argued  before  Mr.  Justice  Wise  and  myself,  and  we 
have  since  last  term  had  several  consultations  upon  the  case,  which  is, 
doubtless,  of  great  importance  to  the  members  of  the  United  Church 
of  Great  Britain  and  Ireland,  resident  in  this  Colony. 

We  have  considered  it  desirable  to  deliver  separate  judgments  on 
this  matter ;  and  I  now  proceed  to  state  my  views  upon  the  questions 
that  were  argued  before  us. 
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The  Crown  of  England  has  by  prerogative  the  power  of  appointing  1861. 
bishops.  It  has  clearly  also  the  ability  to  confer  upon  a  proper  person  Ex  pane 
the  title  and  dignity  of  a  bishop,  and  to  indicate  a  locality  within  the  ^^  j^*^'* 
dominions  wherein  be  shall  exercise  episcopal  duties.  When  a  person 
so  appointed  has  been  duly  ordained  and  consecrated  to  hold  and 
exercise  the  sacred  office  of  a  bishop  by  the  regular  authorities  of  the 
Church  of  England,  he  is  duly  qualified  to  exercise  every  spiritual 
function  of  the  Episcopate  within  the  locality  within  which  his  is 
appointed  to  act.  The  diocese  of  Sydney  and  the  bishop  of  the  see 
have  been  respectively  recognised  in  our  colonial  enactments.  But 
such  a  bishop,  though  appointed  by  the  British  monarch,  and  ordained 
and  consecrated  by  an  English  private  and  metropolitan,  is  not  a  bishop 
of  the  Church  establishment  of  England,  but  a  bishop  over  Christian 
persons  and  congregations  in  this  portion  of  the  Queen's  dominions, 
who  hold  the  same  opinions  on  doctrine,  ritual,  and  Church  govern- 
ment, as  are  entertained  in  England  and  Ireland  by  the  members  of 
the  United  Church  as  there  by  law  established.  He  is  a  bishop,  more- 
over, here  over  those  only  who  voluntarily  submit  to  his  jurisdiction. 

Ti.e  right  reverend  defendant,  in  the  steps  he  has  taken  in  respect 
of  the  plaintiff*8  behaviour,  has  evidently  proceeded  in  the  form  pre- 
scribed by  the  letters  patent,  whereby  his  lordship  was  appointed  to 
be  bidhop  of  the  see  of  Sydney.  The  mode  of  procedure  enjoined  by 
the  letters  patent,  seems,  in  many  respects,  in  accordance  with  Church 
law,  as  administered  in  England.  It  is  a  manner  of  proceeding  more 
consistent  with  constitutional  feeling,  and  more  favourable  to  a  clergy- 
man alleged  to  be  delinquent,  than  the  course  which  the  bishop  has  an 
absolute  right  to  adopt  by  special  provision  of  our  legislature.  The 
question,  however,  is  was  the  Bishop  of  Sydney  authorised  to  pursue 
the  milder  course  of  prosecution  which  he  adopted  towards  the  plaintiff 
in  this  proceeding,  or  was  he  restricted  to  the  more  summary  course 
which  has  been  settled  by  our  own  Legislature  ? 

I  am  of  opinion  that  her  Majesty  has  no  power  to  introduce  into 
this  colony,  by  her  letters  patent  of  appointment  to  the  bishopric  of 
Sydney,  the  law  and  method  of  proceeding  by  which  the  bishops  in 
England  and  Ireland  are  enabled  to  enforce  discipline  over  their  clergy. 
I  am  also  of  opinion  that  such  law  and  its  procedure  have  not  by  the 
creation  and  recognition  of  the  diocese  of  Sydney  and  its  bishop,  been 
introduced  by  implication  into  this  colony.  For  a  specific  method  of 
declaring  the  applicability  of  English  laws  to  this  colony  has  been 
provided  by  statute,  and  that  provision  excludes  all  other  modes  of 
applying  the  same  laws.    The  applicability  of  English  laws  is  to  be 
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1861.        declared  by  ordinances  of  the  Legislature,  or  by  this  Court  in  tlie 


Dicklnf*07iC.J. 


Ex  parte,  absence  of  colonial  enactments  wben  (urcumstances  arise  in  litigation 
Geo^Kino  ^^*^^^  necessitates  a  judicial  declaration  as  to  the  applicability  of  an 
English  law.  It  might  be  that  this  Court  might  think  the  whole  or 
some  portion  of  the  English  Church  Law  was  applicable  to  the  cir- 
cumstances of  the  colony.  In  that  case  this  Court  would  declare  it 
to  be  applicable,  and  it  would  then  be  applied,  although  the  Bishop*s 
letters  patent  made  no  mention  of  it,  or  indicated  it  by  any  expression. 

The  mode  of  declaring  the  applicability  of  the  English  laws  to  the 
circumstances  of  this  colony  depends  upon  the  Imperial  statute,  9 
Geo.  IV.,  c.  83,  sec.  24,  by  which  it  was  enacted  "  That  all  laws  and 
statutes  in  force  within  the  realm  of  England  at  the  time  of  the 
passing  of  this  Act  (not  being  inconsistent  herewith,  or  with  any 
charter  or  letters  patent,  or  order  in  Council  which  may  bo  issued  in 
pursuance  hereof),  shall  be  applied  in  the  administration  of  justice  in 
the  Courts  of  New  South  Wales  and  Van  Dieman's  Land  respectively, 
so  far  as  the  same  can  be  applied  within  the  said  colonies,  and  as  often 
as  any  doubt  shall  arise  as  to  the  application  of  any  such  law  or  statutes 
in  the  said  colonies  respectively.,  it  shall  be  lawful  for  the  Q-ovemors 
of  the  said  colonies  respectively,  by  and  with  the  advice  of  the  Legis- 
lative Councils  of  the  said  colonies  respectively,  by  ordinances  to  be 
by  them  for  that  purpose  made,  to  declare  whether  such  laws  or  statutes 
shall  be  deemed  to  extend  to  such  colonies,  and  to  be  in  force  withia 
the  same  or  to  make  and  establish  such  limitations  and  modifications 
of  any  such  laws  and  statutes  within  the  said  colonies  respectively  as 
may  be  deemed  expedient  in  that  behalf.  Provided  always,  that  in  the 
meantime,  and  before  any  such  ordinances  shall  be  actually  made,  it 
shall  be  the  duty  of  the  said  Supreme  Courts,  as  often  as  any  such 
doubts  shall  ari^e  upon  the  trial  of  any  information  or  action,  or  upon 
any  other  proceeding  before  them,  to  adjudge  and  decide  as  to  the 
application  of  any  such  laws  or  statutes  in  the  said  colonies  respec- 
tively." 

Now  the  laws  and  statutes  by  which  obedience  to  the  bishops  from 
their  clergy  is  enforced,  and  the  powers  of  the  courts  by  which  those 
laws  are  administered,  are  part  oE  the  laws  mentioned  in  the  section 
cited.  For  all  that  portion  of  the  Church  law  arose,  or  at  all  events 
became  established,  not  by  any  power  inherent  in  the  Church  or  its 
officers,  but  by  adoption  or  institution  of  the  legislative  power  of  the 
realm.  The  whole  of  the  English  Church  Law  is  parcel  of  the  general 
law  of  England,  and  it  is  emphatically  described  in  our  law  books  as 
The  Kurd's  Ecclesiastical  Law.    It  has  arisen  wholly  by  positive 
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Legislature.     It  is  not  natural  but  instituted  lawr.    It  is  no  part  of      Ex  parte 

that  natnral  law  which  has  been  described  to  be  "  the  rule  and  dictate  ot    .?-?"^  5?T* 

Ueo.  King. 

right  reason,  showing  the  moral  deformity  or  moral  necessity  there  is  ^.  . .       ^  ^ 
.  ,.  .  .    , ,  , ,  r«,      DickinsonCJ, 

m  any  act,  according  to  its  suitableness  to  a  reasonable  nature.    The 

power  or  authority  which  gives  this  law  a  sanction  is  the  voice  of  God, 

through  natural  reason."    The  King's  Ecclesiastical  Law  is  no  part  of 

that  natural  law  which  has  been  discovered  and  declared  from  timo  to 

time  by  the  British  Courts,  as  circumstances  for  its  application  have 

arisen  in  litigation.      Of  that  law  most  propositions  can  be  proved  by 

reasoning  to  be  logical  consequences  from  some  principles  or  first 

truths  of  natural  justice,  appreciable  by  the  ordinary  intelligence  of 

mankind.     That  law  is  so  universal  in  its  nature  as  to  be  applicable  to 

all  nations  and  in  all  times,  and  being  common  to  England  and  all  other 

places  is  necessarily  carried  with  them  by  Englishmen  in  coming  to  a 

colony  like  this  ;  or,  more  properly  speaking,  is  found  by  them  to  exist 

in  it  equally  as  in  the  United  Kingdom.     No  statute  was  necessary  to 

introduce  such  law  into  this  colony,  and  it  forms  no  part  of  "  the  laws 

and  statutes''  mentioned  in  the  24:th  section  of  the  statute  0  Grco.  IV., 

c.  83. 

But  although  the  natural  law  of  England  is  necessarily  the  common 
law  of  a  colony,  it  by  no  means  follows  that  the  instituted  laws  are  a 
portion  of  colonial  jurisprudence.  "  For  it  hath  been  held  (says 
^lackstone,  vol.  1,  p.  107,)  that  if  an  uninhabited  country  be  discovered 
and  planted  by  English  subjects,  all  the  English  laws  then  in  being, 
which  are  the  birthright  of  every  subject,  are  immediately  then  in  force. 
But  this  must  be  understood  with  very  many  and  very  great  restric- 
tions. Such  colonists  carry  with  them  only  so  much  of  the  English  law 
as  is  applicable  to  their  own  situation  and  the  condition  of  an  infant 
colony :  such  for  instance  as  the  general  rule3  of  inheritance  and  of 
protection  from  personal  injuries.  The  artificial  refinements  and 
distinctions  incident  to  the  property  of  a  great  and  commercial  people . 
the  laws  of  police  and  revenue  (such  especially  as  are  enforced  by 
penalties)  ;  the  mode  of  maintenance  for  the  established  clergy,  the 
jurisdiction  of  spiritual  Courts,  and  a  multitude  of  other  provisions, 
are  neither  necessary  nor  convenient  for  them,  and  therefore  are  not 
in  force.  What  shall  be  admitted  and  what  rejected,  at  what  times, 
and  under  what  restrictions,  must,  in  case  of  dispute,  be  decided  in  the 
first  instance  by  their  own  provincial  judicature,  subject  to  the  revision 
and  control  of  the  King  in  Council :  the  whole  of  their  constitution 
being  also  liable  to  be  new-modelled  and  reformed  by  the  general 
superintending  power  of  the  Legislature  in  the  mother  country." 
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^^^^'  As  no  laws  have  ever  been  made  by  the  Legislatare  for  the  purpoie 

En  parte     of  introduciDg  into  this  colony  the  King's  Ecclesiastical  Law,  we  have 
The  R.KV 
Geo,  Kiko.   ^^^  ^^  adjudge  whether  or  not  it  is  applicable  to  the  circumstances  of 

D'  h'      C  J  *^^^  territory,  in  order  that  we  may  determine  whether  the  proceedingn 

taken  by  the  defendant  against  the  plaintiff  be  sustainable. 

I  am  of  opinion  that  the  King's  Ecclesiastical  Law  of  England  has 
no  applicability  to  the  circumstances  of  this  colony.  During  the  rise 
and  progress  of  the  system,  all  persons  in  England  were  supposed  to 
bo  members  of  the  Established  Church.  That  Church  was  recognised 
by  various  statutes  to  be  the  church  of  the  whole  people.  The  holders 
of  land  were  obliged  to  pay  tithes  for  the  support  of  the  members  of 
that  church.  Parishioners  were  under  the  obligation  to  uphold  the 
fabrics  of  their  parish  churches.  The  bishops  had  seats  in  Parliament, 
and  formed  an  estate  of  the  realm.  In  Tarious  wars,  too  notorious  to 
mention,  the  church  was  recognised  as  an  institution  by  the  law,  and 
was  by  law  established.  Laws  were  made  or  adopted,  and  tribunals 
were  created  for  regulating  the  relations  of  the  bishops,  the  clergr, 
and  laity.  But  the  Christians  in  this  colony,  who  were  or  would  be 
members  of  the  Established  Church  in  the  United  Kingdom,  hare 
neyer  in  any  statute  been  recognised  as  being  members  of  a  church 
established  here  by  law,  any  more  than  the  members  of  the  Boman 
Catholic,  Presbyterian,  Independent,  Unitarian,  or  Jewish  congrega- 
tions have  been.  Though  the  colonial  Legislature  has  made  special 
provisions  for  the  building  of  places  of  worship,  and  for  the  support 
of  ministers  of  religion,  it  has  in  no  instance  given  precedence  to  the 
Church  of  England  over  other  collections  of  Christians.  Having  here 
no  tithes,  no  church  rates,  no  spiritual  peers — there  being  no  circam- 
etances  which  assimilate  the  political  status  of  the  Church  of  England 
members  to  that  of  the  same  class  of  Christians  in  the  United  King- 
dom -  it  is  obvious  that  the  laws  by  which  the  Church  of  all  England  is 
regulated  there,  can  have  no  applicability  to  congregations  professing 
the  same  principles  of  religion  here,  and  acknowledging  the  fitness 
of  the  same  kind  of  Church  government.  As  the  church  law  cannot 
be  here  applied,  the  courts  by  which  in  England  that  law  has  been 
administered  cannot  be  considered  applicable  to  our  circumstances. 
The  right  reverend  defendant  in  this  case  has,  it  appears  to  me,  acted 
in  strict  conformity  with  the  powers  which  her  Majesty  was  advised 
to  confer  upon  his  Lordship.  The  procedure  adopted  by  him  is 
virtually  before  a  judge  and  a  jury  of  four  special  jurors.  For  the 
interests  of  an  accused  clergyman  I  can  hardly  conceive  a  better 
tribunal  to  investigate  the  charges  preferred  by  the  Bishop ;  and  I  can 
well  understand  that  the  right  reverend  prelate  was  more  anxioos  to 
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by  analogy  to  the  ordinary  trial  by  a  judge  and  jury,  than  to  exercise  ExparU 
the  more  despotic  power  with  which  he  has  been  entrusted  by  the  Q^vf^' 
colonial  Legislature.  But  it  is  the  duty  of  every  person  to  pursue 
the  strict  course  of  law,  and  not  to  depart  from  it,  howerer  agreeable 
the  divergence  may  appear  to  be,  with  natural  equity  and  fair  dealing. 
I  am  therefore  of  opinion  that  if  the  Bishop  had  just  grounds  of 
complaint  against  Mr.  A7ny,  his  Lordship  has  not  pursued  the  proper 
mode  of  prosecuting  the  reverend  gentleman  to  judgment. 

An  argument  has  been  urged  against  making  absolute  the  rule  nisi, 
of  which  distinct  mention  must  be  made.  It  is  substantially  this: 
The  Bishop  has,  as  an  individual,  requested  Sir  W.  W.  Burton,  in 
company  with  four  clergymen,  to  inquire  whether  Mr.  ICin^  has  acted 
as  mentioned  in  the  letters  of  accusation,  and  to  report  their  opinion 
to  his  Lordship.  That  the  Bishop  has  begged  Sir  William  Burton  io 
invito  Mr.  Kin^  to  be  present  at  the  inquiry,  and  to  nominate  two  of 
Sir  William's  four  clerical  associates.  There  is,  it  has  been  urged, 
nothing  in  all  this  which  the  Supreme  Court  of  the  colony  can 
prohibit,  for  as  no  sentence  is  threatened  or  intimated,  the  whole 
proceeding  is  one  of  oyer  sans  terminer,  and  there  is  nothing  court-like 
in  what  has  been  instituted  and  designed.  Nothing,  it  has  been  said, 
has  been  done  but  what  might  have  been  transacted  by  private  indi- 
viduals, and  the  nature  of  the  acts  cannot  bo  altered  by  reason  of  the 
appellations  by  which  they  have  been  respectively  described.  The 
Bishop's  request  is  no  worse  because  his  note  to  Sir  William  Burton 
was  called  "  Letters  of  Request."  Sir  William's  advice  to  the  Bishop 
would  be  no  worse  because  he  was  styled  '*  Chancellor.*'  Nor  the 
opinions  of  the  clergymen  of  different  validity,  because  they  were 
designated  as  "  Commissaries."  Neither  was  the  invitation  to  Mr.  Kin^ 
a  wit  more  noxious,  because  it  was  called  by  the  somewhat  formidable 
term,  citation. 

I  confess  I  was  much  struck  by  this  argument  (which  I  have  here 
feebly  reported,)  which  has  weighed  upon  my  mind  no  little.  But 
as  Mr.  Kin<f  has  sworn  that  the  Bishop  intends  to  deprive  him  of  his 
salary  and  other  temporal  advantages,  and  as  the  Bishop  has  not 
denied  that  assertion,  and  says  that  it  is  his  duty  to  punish  such  of  his 
clergy  as  be  unquiet,  disobedient,  and  criminous,  and  the  citation  calls 
on  Mr.  Kin^  to  undergo  the  Bishop's  visitation,  I  cannot  but  conclude 
that  it  was  his  Lordship's  intention,  if  Sir  William  Burton  and  the 
Commissaries  should  report  to  him  that  Mr.  King's  behaviour  was 
disobedient  and  improper,  to  punish  the  rev.  plaintifE  by  depriying 
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1861.  him  of  his  stipend  and  parochial  residence.  Now,  the  Bishop  has  the 
Sxpzru  pow^or,  by  the  20th  section  of  the  Act  8  William  IV.,  to  deprive 
The  Rev.  ]^j.  Xi;iy  of  his  residence  by  revoking  his  license,  and  if  the  license 
should  be  revoked  I  think  tha  consequent  non-performance  by 
Mr.  Ktn^  of  his  duties,  as  minister  of  St.  Andrew^s  Church,  would  be 
considered  to  be  such  a  culpable  neglect  as  would  probably!  nduce  the 
Governor  and  Council  to  withdraw  his  stipend,  by  virtue  of  7  William 
IV.,  No.  3,  section  G. 

In  proceeding  to  revoke  the  license  of  Mr.  /i/wy,  I  am  of  opinion 
that  the  Bishop  should  have  called  upon  Mr.  A7»y  to  shew  cause  to 
his  Lordship  personally,  in  order  that  he  should  have  formed  his  own 
judgment  upon  the  circumstances  of  Mr.  King*s  conduct.  By  remitting 
the  consideration  of  them  to  Sir  William  Burton  and  the  four  clergy- 
men, with  power  of  appeal,  the  Bishop  proceeded  inverse  ordine  in  a 
matter  which  was  brought  in  judgment,  and  of  which  he  was  the  sole 
judge,  without  appeal. 

The  case  then  in  conclusion,  is  this  :  The  Bishop,  in  respect  of  Mr. 
King^s  conduct,  has  been  made  by  the  Act  8  William  IV.  a  Court  of 
which  he  is  the  sole  judge,  without  appeal.  The  jurisdiction  of 
spiritual  courts  is  not  saved  or  allowed  by  that  enactment  to  proceed 
according  to  the  ecclesiastical  law,  and  hence,  if  ecclesiastical  law  pre- 
vailed here,  and  the  Bishop  had  the  power,  in  other  cases,  to  proceed 
against  Mr.  King  as  ho  has  done,  he  would  have  acted  incorrectly  in 
this  particular  matter. 

If  Sir  W.  W.  Burton  ani  the  rev.  commissaries  formed  a  court, 
they  had  no  jurisdiction  over  Mr.  King  to  find  facts  on  which  the 
Bishop  of  Sydney  might  deprive  Mr.  King  of  his  temporal  advantages. 
If  they  had  no  jurisdiction,  they  assumed  to  act  as  a  court,  and 
therefore  formed  a  pretended  court.  In  either  case  a  prohibition  lie?. 
Whether  the  granting  a  prohibition  be  discretionary  or  ex  Jehito 
justitim  I  shall  not  now  discuss.  For  if  it  be  discretionary,  I  think 
this  is  a  fit  case  for  the  exercise  of  discretion.  Although  there  is  here 
no  established  Church  as  in  England,  nor  the  ecclesiastical  law  which 
prevails  in  the  United  Kingdom,  the  Bishop  of  Sydney  has  a  statutory 
power  by  which  he  can  enforce  due  obedience  from  his  clergy  to  him- 
self. It  is  the  Bishop's  duty  to  enforce  that  power  when  its  exercise 
18  called  for,  and  it  is  his  duty  to  enforce  it  as  directed  by  the  law 
which  gives  it  to  him.  It  is  one  of  our  most  important  duties  to  see 
that  other  Courts  of  this  colony  keep  within  their  proper  spheres  and 
proceed  in  due  course  of  law. 
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I  am,  therefore,  of  opinion,  that  the  prohibition  ought  to  be  issued,        1861. 
and  that  this  rule  ought  to  be  made  absolute.    I  have  felt  rerj  great     Ex  parte 
difficulty  on  the  subject  of  costs,  as  the  controversy  has  been  strictly    Thk  Rev. 
conducted  on  both  sides.    We  proposed  to  both  parties  during  the 
argument  that  the  dispute  should  be  amicably  arranged,  but  each  party     '^  '^^^^^  • 
has,  nevertheless,  pressed   for  a  decision,  and  the  loser,  therefore, 
ought,  on  general  principles,  to  pay  the  costs.     But  as  according  to 
Mr.  Justice  ErJcy  in  Barnes  v,  Marshall  (3),  it  is  not  usual  to  give 
costs  on  issuing  a  writ  of  prohibition  at  Common  Law,  and  as  the 
Sight  Kev.  Bishop  moreover  pursued  the  course  pointed  out  in  the 
letters  patent,  his  Lordship,  therefore,  did  no  more  than  what  he 
reasonably  thought  was  correct ;    and  as  the  question  before  us  is 
novel  and  difficult,  I  think  that  each  party  should  bear  his  own  costs. 

Wise,  J.  The  question  comes  before  the  court  upon  a  motion  for 
a  prohibition  to  restrain  the  Kight  Eeverend  the  Bishop  of  Sydney, 
and  Sir  W,  W,  Burton  from  holding  pleas  or  otherwise  proceediug 
in  pursuance  of  a  citation  issued  against  the.  applicant  calling  upon 
him  to  appear  before  the  said  Sir  W,  W,  Burton,  as  Chancellor  of  the 
Diocese  of  Sydney,  and  four  commissioners  duly  appointed  to  undergo 
the  visitation  of  the  Bishop  by  the  said  chancellor  and  commissioners 
upon  certain  articles  of  accusation  which  are  set  forth,  and  in  which 
the  Bishop  charges  "  the  said  Eev.  George  King  with  violation  of  the 
vow  to  obey  his  ordinary  taken  and  made  by  him  at  his  ordination,  as 
set  forth  in  the  Book  of  Common  Prayer,  and  of  the  oath  taken  and 
made  by  him  to  pay  true  and  canonical  obedience  to  the  Bishop  of 
Sydney  and  his  successor,  and  also  of  contumacy  in  resisting  his 
lawful  commands,  and  also  of  obstructing  him  in  and  preventing  him 
from  performing  his  duty  in  the  church  of  St.  Andrew's,  contrary  to 
and  subversive  of  the  order  and  discipline  of  the  United  Church  of 
England  and  Ireland." 

The  substantial  question  raised  by  the  application  is  the  validity  of 
the  claim  of  the  Bishop,  either  as  Bishop  or  under  the  special  terms 
of  his  patent,  to  jurisdiction  over  a  licensed  clergyman  within  the 
local  limits  of  the  diocese  of  Sydney — a  question  doubtless  of  deep 
importance  to  the  interests  of  that  large  body  of  the  inhabitants  of 
the  colony  who  profess  the  doctrines  of  the  Church  of  England  and 
Ireland. 

With  every  desire  to  examine  with  respect  a  patent  issued  by  her 
Majesty,  doubtless  with  the  advice  of  men  peculiarly  qualified  by 
previous  study  to  grapple  with  novel  questions  of  this  kind,  still  I 

(3)  21  L.J.  Q.B.  390. 
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186I.        mast  not  shrink  from  expressing  my  deliberate  opinion  that  bo  far  as 
Ex  parte     such  patent  affects  to  give  jarisdiction,  it  has  been  issued  improyidently, 
<?^^  K^a    ^^^  without  due  regard  to  the  principles  of  law  applicable  to  the  state 
of  things  in  this  colony. 

No  doubt  can  be  entertained  that  it  is  the  prerogative  of  Her 
Majesty  to  create  a  bishop  in  England ;  that  is,  to  nominate  the 
person  to  be  consecrated  according  to  episcopal  forms,  who  after  con- 
secration and  investiture  will  enjoy  the  title  of  bishop  of  a  particular 
see,  and  all  the  legal  incidents  of  that  position,  among  which  incidents 
is  all  the  jurisdiction  which  by  usage  and  prescription  is  derived  from 
the  Crown.  Condrej/^s  case  (4).  The  decision  of  Be^.  v.  ArckhMop 
of  Canferhury  (5)  established  that  the  archbishop  is  bound  to  confirm 
the  election  of  the  bishop  and  has  no  authority  to  judge  whether 
the  Crown  has  properly  exercised  the  power  of  nomination.  The 
existing  sees  of  England,  however,  cannot  be  altered  by  prerogative, 
but  only  by  act  of  Parliament. 

The  creation  of  bishops  in  the  colony  is  of  very  recent  origin,  and  it 
is  remarkable  that  in  some  instances  (e.g.  Jamaica  and  India,  see 
G  Geo.  lY.,  c.  88,  55  Geo.  III.,  c.  155)  the  bishopric  was  not  created 
without  au  Act  of  Parliament.  Still  there  can  be  no  doubt  that  the 
Crown  can  by  prerogative  create  a  bishopric  and  nominate  a  bishop  in 
the  colonies,  but  the  question  remains :  What  are  all  the  legal  rights, 
powers,  and  jurisdiction  of  such  bishop  ? 

In  the  first  place  he  stands  in  altogether  a  different  position  to  a 
bishop  elect  in  England,  because  the  metropolitan  is  under  no  statutory 
compulsion  to  create  him.  See  per  Ooleridge,  J.,  in  R,  v,  Archhuhcp 
of  Canierbttry,  I  believe  also  (although  I  have  been  unable  to  find  a 
report  of  the  proceedings  which  took  place  when  the  Bishop  of  Cape- 
town claimed  to  sit  in  convocation,)  that  a  colonial  bishop  is  not 
entitled  to  sit  in  the  Upper  House  of  Convocation.  In  the  Imperial 
Statute,  3  and  4  Yic,  c.  33,  which  is  entitled  '^  An  Act  to  make  certain 
Provisions  and  Eegulations  in  respect  to  the  exercise  within  England 
and  Ireland  of  their  Office,  by  the  Bishops  and  Clergy  of  the  Protes- 
tant Episcopal  Church  in  Scotland,  and  also  to  extend  such  Provisions 
and  Begulations  to  the  Bishops  and  Clergy  of  the  Protestant  Episcopal 
Church  in  the  United  States  of  America,"  exceptions  are  introduced 
in  favour  of  *'  a  bishop,  priest,  or  deacon  of  the  United  Church  of 
England  or  Ireland  or  of  any  of  her  Majesty's  foreign  possessions,*' 
apparently  recognising  a  clear  distinction  between  the  United  Church 

(4)  6  Rep.  8.        (5)  11  Q.  6.  483. 
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of  England  and  Ireland,  and  ChurcheB  in  the  colonies  holding  the  1861. 
doctrines  and  discipline  of  the  Church  of  England  and  Ireland.  Ex  parte 
Bat  a  colonial  Bishop  will  enjoy  all  the  legal  rights  incident  to  a  ^***^^" 
corporation  sole,  wilhin  the  limits  assigned  bj  the  patent.  He 
will  also  be  a  titular  bishop  and  take  precedence  as  the  Grown 
directs  without  reference  to  the  claims  of  anj  person  enjojing 
titles  not  derived  from  the  Crown  of  England,  the  fountain  of  all 
dignitj  and  honour.  But  after  the  fullest  consideration  of  the 
arguments  adduced  by  Mr.  Broadhurst  and  Mr.  QordoVy  I  am  at  a 
loss  to  see  on  what  principle  of  law  the  prerogative  now  claimed  can 
be  established.  Without  going  so  far  as  to  say  that  no  new  exercise 
of  prerogative  can  be  legal,  still,  in  the  absence  of  precedent  and  the 
decisions  and  dicta  of  judges  and  text  writers  in  favour  of  the  par- 
ticular right  claimed  [^Attorney -Oeneral  v.  Okurehill,  (6)],  the  right 
must  be  such  as  follows  necessarily  from  acknowledged  prerogative. 
The  only  case  that  the  research  of  the  learned  counsel  on  both  sides 
could  find  was  the  Eton  College  Case  (7).  The  decision  there  was  that 
the  prerogative  right  of  the  Crown  to  present  to  a  benefice  racant  by 
the  promotion  of  an  incumbent  to  a  bishopric  does  not  apply  when  the 
vacancy  is  caused  by  the  promotion  to  a  colonial  bishopric.  After 
pointing  out  that  this  prerogative  does  not  extend  to  a  titular  or 
suffragan  bishop,  the  judgment  proceeds  in  language  most  material  in 
elucidating  the  present  question.  "The  English  and  Irish  bishops 
hold  bishoprics  founded  and  endowed  by  the  Crown.  They  are  the 
prelates  of  a  church  which  is  the  established  Church  of  England 
and  Ireland.  They  have  by  law  well-defined  jurisdictions  and  import- 
ant rights  and  privileges,  both  spiritual  and  secular.  The  Bishop  of 
Christchurch  in  New  Zealand  has  nothing  in  common  with  them, 
except  that  he  is  a  Protestant  bishop,  canonically  consecrated,  and  of 
the  Anglican  Church.  We  do  not  question  the  power  of  the  Queen 
to  create  a  bishopric  in  any  part  of  her  dominions,  except  where,  as  in 
Scotland,  such  an  exercise  of  the  prerogative  is  forbidden.  In  a  newly- 
settled  colony  such  an  exercise  of  the  prerogative  is  lawful,  but  we 
must  bear  in  mind  that  in  such  a  colony  there  is  no  established  church, 
and  that  the  ministerj  of  religion  in  communion  with  the  Church  of 
England,  with  the  Church  of  Scotland,  and  with  the  Church  of  Eome, 
in  the  absence  of  any  imperial  or  colonial  legislation  on  the  subject, 
are  all  upon  an  equal  footing.  If  by  Legislative  enactment  there  was 
a  fund  created  for  the  support  of  the  Protestant  clergy  in  New  Zealand, 
according  to  the  opinion  given  by  the  Judges  in  the  House  of 
Lords  upon  the  Canada  reserves,  the  Episcopalian  and  Presbyterian 

(6)  S  M.  &  W.  191,  193.  (7)  27  L.J.,  Q  B.  132. 


T>7se  J. 


1320  SUPREME   COURT  CASES. 

1861.  clergy  in  this  colony  would  be  entitled  to  share  it  in  equal  proportions. 
Ex paHe  (^^®  Burns  Ecclesiastical  LaWy  vol.  1,  p.  415  q.q.qq.)  It  has  also 
^^^'  5^T'  heen  held  that  the  Crown  may  create  an  ecclesiastical  Eoman  Catholic 
corporation  in  an  English  colony,  as  well  as  a  Protestant  bishopric. 
The  bishopric  of  Christchurch  in  New  Zealand  has  been  created  purelj 
by  the  prerogative  of  the  Crown  without  any  such  statute  as  53  Geo. 
Ill,  c.  155  ;  or  3  and  4  Will.  IV,  85,  which  authorised  the  Crown  to 
grant  jurisdiction  to  bishops  to  be  created  in  lodia,  and  to  establish  a 
hierarchy  in  that  country  as  had  been  before  done  in  Jamaica  and 
other  parts  of  the  dominions  of  the  Crown  in  the  West  Indies.  We 
by  no  means  say  that  the  promotion  of  an  English  incumbent  to  be  a 
bishop  in  the  East  or  West  Indies  would  give  the  Crown  the  riglit  to 
present  to  his  English  preferment,  but  there  is  great  difficulty  in  seeing 
that  the  Bisho])  of  Christchurch  in  New  Zealand  has  any  jurisdiction, 
except  over  those  who  voluntarily  submit  to  his  jurisdiction;  and  he 
really  seems  in  this  respect  to  be  in  the  situation  of  the  litular  Bishop, 
whose  promotion  to  be  a  bishop,  all  the  (authorities  agree,  gives  the 
Crown  no  right  to  prevent  this  proferment.  The  suffragan  bishop 
referred  to  (or  chorepiscopus)  was  a  subsidiary  bishop,  who  performed 
duties  merely  episcopal,  that  is,  duties  of  the  episcopal  order,  such  as, 
confeiTing  of  orders,  confirmation,  and  consecration  of  various  kinds, 
and  did  not  perform  duties  of  episcopal  jurisdiction.  (See  Sfepken^s 
Laws  of  the  Clergy,  p.  152.)  Possibly  the  words  in  the  patent  for 
*'  functions  peculiar  and  appropriate  to  the  office  of  bishop,''  may  mean 
nothing  more  than  the  duties  of  the  episcopal  order.  But  it  seems 
to  me  clear  that  episcopal  jurisdiction  is  that  which  is  exercised  by 
a  judge,  and  to  be  jurisdiction  it  must  be  authoritative  by  law. 
The  words  "voluntary  jurisdiction,"  used  by  Lord  Campbell  in 
the  judgment  just  quoted,  were  probably  used  as  a  convenient 
term  to  express  that  the  obedience  rendered  is  not  such  as  can  be 
enforced  by  any  legal  means,  not,  as  it  was  argued  by  Mr.  Gordon^  to 
imply  that  a  colonial  bishop  had  some  jurisdiction.  I  may  illustrate 
this  part  of  the  case  by  an  extract  from  a  judgment  delivered  by  Lord 
DeaSy  in  the  celebrated  case  of  M'Millan  v.  Free  Church.  (See 
Scots j?ia)i^  December  24,  1850.)  The  question  had  been  raised  as  to 
the  jurisdiction  of  the  Scotch  Temporal  Courts  to  interfere  with  the 
tribunals  of  the  Free  Kirk.  It  had  been  argued  as  a  matter  of  juris- 
diction. His  lordship  says,  "  Now  if  anything  be  clear  in  the  case  it 
is,  that  the  defendants  are  invested  with  no  jurisdiction  whatever — 
ecclesiastical  or  civil.  All  jurisdiction  flows  from  the  supreme  power 
of  the  State.  The  sanction  of  the  same  authority  which  enacted  the 
laws  is  necessary  to  the  erection  of  courts,  and  the  appointment  of 
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land  had,  and  has,  this  sanction.  The  statute  law  of  the  land  conferred  j^j,  p^rte 
upon  the  ecclesiastic  jurisdiction,  to  be  exercised  by  Kirk  Sessions,  The  Rev. 
Presbyteries,  Provincial  Synods,  and  General  Assemblies.  But  there 
18  no  such  statute  law  applicable  to  the  association  called  the  Free 
Church.  When  the  defendants  separated  from  the  establishment  they 
left  all  jurisdiction  behind  them.  If  they  meant  to  carry  it  with  them, 
as  some  expressions  in  the  deeds  and  writing,  produced  would  seem  to 
indicate,  it  is  enough  to  say  that  this  could  not  be  done.  No  Yoluntary 
associations  can  by  any  agreement  among  its  members,  assume  juris* 
diction  which  flows  only  from  the  legislative  power  and  royal  preroga- 
tive. The  Free  Church  of  Scotland  is  a  voluntary  association,  tolerated 
and  protected  by  law,  as  all  voluntary  associations  are  for  lawful 
purposes  in  this  free  country.  WJiaf  is  termed  toleration  is  in  reality 
freedom,  just  as  much  as  if  there  were  no  Established  Church  in  the 
country.  But  the  Presbyteried  Synods  and  Assemblies  of  the  Free 
Church  have  not  been  erected  into  courts,  either  ecclesiastical  or  civil. 
The  constituent  members  of  the  Presbyteries,  Synods,  and  Assemblies 
are  not  judges  in  any  legal  sense.  They  sit  and  act  and  vote  solely 
in  virtue  of  private  contract  regulating  their  proceedings  amongst 
themselves,  and  such  contract  neither  does  nor  can  confer  upon  them 
any  jurisdiction  whatever.  There  is  no  such  thing  as  voluntary  juris- 
diction, in  the  ordinary  sense  of  the  term  voluntary.  There  is  no  such 
thing  as  a  voluntary  judge,  in  the  sense  of  his  being  created  either  by 
his  own  act,  or  bv  the  act  and  consent  of  an  individual  or  set  of  indi- 
viduals.  Even  an  arbiter  is  not  a  judge,  although  the  law,  for  reasons 
of  expediency,  concedes  some  privileges  to  his  proceedings  analogous  to 
judicial  proceedings." 

Ecclesiastical  jurisdiction  therefore  is  that  by  which  the  ecclesiastic 
acts  as  ecclesiastical  judge  in  matters  spiritual  by  his  power,  either 
ordinary  or  delegated.  (See  Godolphin  Bep,  30,  cited  Stephen^  Laws  of 
the  Clergy,  188.)  All  jurisdiction  of  this  kind  must  be  by  the  King's 
ecclesiastical  judges,  who  by  them  exercises  his  ecclesiastical  supremacy 
as  he  exercises  his  temporal  by  his  temporal  judges  (per  Holt,  C.  J., 
in  the  Bishop  of  St  David^s  case),  (8)  It  were  needless  to  multiply 
authorities  to  show  that  the  law  of  the  church,  as  such,  does  not  exist 
independently  of  the  law  of  the  realm.  The  whole  history  of  English 
law  is  the  record  of  the  struggle  between  the  ecclesiastical  power  apart 
from  the  State  and  the  whole  State—a  struggle  carried  on  with  vary- 
ing success,  but  in  which  constitutional  liberty  ultimately  triumphed. 
I  will,  however,  refer  to  the  leading  authorities  upon  the  legal  character 
of  the  canon  or  ecclesiastical  law. 

(8)  1  Ld.  Raytn,  539. 
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^^^'  The  Lord  Chief  Justice  Tindal,  in  delivering  the  opinion  of  the 

Ex  parte     Judges,  in  22/*^.  v,  Millis  (9),  uses  the  following  language: — "The 
Tux  Rkv 
Geo.  King.    ^^^  ^J  ^hich  the  spiritual  courts  of  this  kingdom  have  from  the 

Wise  J  earliest  times  been  governed  and  regulated  is  not  the  general  canon 
law  of  Europe,  imported  as  a  body  of  h^w  into  this  kingdom,  and 
governing  these  Courts  propria  vigore  \  but  instead  thereof  an  ecclesi- 
astical law,  of  which  the  general  canon  law  is  no  doubt  the  basis,  bat 
which  has  been  modified  and  altered  from  time  to  time  by  the 
ccclefi-iastical  constitutions  of  our  archbishops  and  bishops,  and  by  the 
Legislature  of  the  realm,  and  which  has  been  known  from  early  times 
by  the  distinguishing  title  of  the  King's  Ecclesiastical  Law."  And 
again  in  p.  081,  citing  Caudry^s  case,  (10) 

*'  As  in  temporal  causes  the  King,  by  the  mouth  of  the  Judges  in  bis 
courts  of  justice,  doth  judge  and  determine  the  same  by  the  temporal 
laws  of  England,  so  in  cases,  ecclesiastical  and  spiritual,  as,  namely 
(amongst  others  enumerated)  rights  of  matrimony.  The  same  are  to 
be  determined  and  decided  by  ecclesiastical  judges  according  to  the 
King's  ecclesiastical  law  of  the  realm,"  and  a  little  further  he  adds 
*^  so  albeit  the  King's  of  England  derived  their  ecclesiastical  law  from 
others,  yet  so  many  as  were  proved,  approved,  and  allowed  here,  by 
and  with  a  general  consent,  are  aptly  and  rightly  called  "  the  King's 
Ecclesiastical  Laws  of  England." 

Lord  Cottenham,  in  his  judgment  in  the  same  case,  says,  "  Now  it 
is  quite  certain  that  the  civil  and  canon  law  never  had,  as  such,  any 
authority  in  this  country  ;  but,  in  the  language  of  the  statute  of  25 
Hen.  VIII. J  c.  21,  ^  Such  laws  had  effect  only  so  far  as  the  sovereign 
and  people  of  this  realm  had  taken  them  at  their  free  liberty,  at  their 
own  consent  to  be  used  amongst  them  :  and  had  bound  fhemselves  by 
long  use  and  custom  to  the  observance  of  the  same.'  In  illustration 
of  which,  Blackstoney  following  the  example  of  Sir  Matthew  HaUy 
classes  the  civil  and  canon  law  in  use  in  this  country  as  part  of  the 
common  or  unwritten  law.  And  with  respect  to  the  appeal  to  Eome, 
Blaekstone  observes  (4  Com.  115)  that  the  act  of  Hen.  VIIL,  which 
subjects  those  who  should  appeal  to  the  penalties  oi  pr<emunire,  only 
punished  that  which  wa«  illegal  before."  This  being  the  principle  upon 
which  all  ecclesiastical  jurisdiction  is  founded,  passages  from  the 
ancient  books  in  the  civil  or  canon  law  as  to  the  powers  of  bishops, 
have  not  any  application,  because  at  the  time  they  were  written  a 
colonial  bishop  was  unknown.    There  is,  therefore,  an  entire  absence 

(9)  10  01.  an4  Fin.,  678.  (10)  5  Rep.  1. 
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to  be  drawn  from  the  Eton  Qollege  ease,  which  is  plainly  against  the     ^^  p^ru 
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A  further  inference  against  the  existence  of  this  prerogative  is  jVifte  J. 
afforded  by  the  principle  that  the  Crown  cannot  create  a  new  court 
except  for  the  administration  of  the  common  law  (Com.  Dig  ,  Prero- 
gative, D.  28).  But  to  say  that  the  ecclesiastical  court — under  the 
chancellor  or  officer  erected  by  the  patent — is  to  bo  carried  on  by  the 
common  law  is  a  contradiction  in  terms.  The  instances,  therefore,  of 
the  exercise  of  this  prerogative  power  are  too  recent  to  establish  the 
rights  of  the  Crown  to  create  an  ecclesiastical  jurisdiction,  unless  it 
can  be  shown  that  ecclesiastical  jurisdiction  is  part  of  the  common  law 
of  the  colony,  or  is  now  to  be  declared  to  be  in  force  by  the  decision 
of  the  Court  under  the  provisions  of  9  G-eo.  IV.,  c.  83,  sec.  2Jf. 

Of  the  laws  brought  with  them  by  colonists  into  their  adopted 
country  Blackstone  says — ''  Such  colonists  [i.e.,  colonists  in  a  colony  by 
occupation,  conquered  colonies  standing  in  a  different  position;  see 
Campbell  v.  Hall  (12)]  carry  with  them  only  so  much  of  the  English 
law  as  is  applicable  to  their  own  situation  and  the  conditions  of  an 
infant  colony,  such,  for  instance,  as  the  general  rules  of  inheritance 
and  of  protection  from  personal  injuries.  The  artificial  refinements 
and  distinctions  incident  to  the  property  of  a  great  and  commercial 
people,  the  laws  of  police  and  revenue,  such,  especially,  as  are  enforced 
by  penalties,  the  mode  of  maintenance  for  the  established  clergy,  the 
jurisdiction  of  spiritual  courts,  and  a  multitude  of  other  provisions  are 
neither  necessary  nor  convenient  for  them  and  therefore  are  not  in 
force." 

Chancellor  Kent  thus  states  the  doctrine :  "  Although  the  great 
body  of  the  common  law  consists  of  a  collection  of  principles,  and  to 
be  found  in  the  opinion  of  sages,  or  reduced  from  immemorial  or 
universal  usage,  and  receiving  progressively  the  sanction  of  the  courts, 
it  is  nevertheless  true  that  the  common  law,  so  far  as  it  is  applicable  to 
our  situation  and  government,  has  been  recognised  and  adopted  as  an 
entire  system  by  the  constitution  of  New  York,  Massachusetts,  New 
Jersey,  aud  Maryland.  It  has  been  assumed  by  the  courts  of  justice, 
or  declared  by  statute  with  the  like  qualifications,  as  the  law  of  the 
land  in  every  state.  It  was  imported  by  our  colonial  ancestors  as  far 
as  it  was  applicable,  and  was  sanctioned  by  £oyal  Charter  and  colonial 
statutes.    It  is  also  the  established  doctrine  that  English  statutes 

(11)  27  L.J.,  Q.B.,  1«.  (12)  Cowper  204. 


^^21  SUPREME   COURT  CASES. 


1861.        passed  before  the  emigration  of  our  ancestors,  applicable  to  onr  sitoa* 


Ex  parte     tion  and  in  amendment  of  the  lavr,  constitute  a  part  of  the  common 
Geo!  Krlo.   ^^^  ^^  *^^®  country."     (1  Commentaries,  472.)     See  also  Attorney^ 
General  v.  Stewart  (13). 

Whatever  difficulty  there  may  be  in  defining  what  laws  are  so  intro- 
duced, I  think  one  safe  test  is  whether  the  particular  law  would  equally 
affect  all  persons  in  the  colony.  Tried  by  this  test,  no  ecclesiastical 
law  could  bo  applicable  to  the  colony.  Such  law,  in  its  origin,  was 
based  upon  the  principle  that  the  Church  was  national,  and  all  citizens 
were  equally  bound  by  its  laws,  when  sanctioned  by  the  State — that  is, 
by  the  King's  ecclesiastical  law.  But  the  legal  rights  of  a  Scotchman 
are  bound  up  with  the  existence  of  Presbyterianism  as  his  national 
Church,  and  how  could  a  colony,  open  alike  to  Englishmen  and  Scotch- 
men be  governed  by  a  law  which  should  be  applicable  only  to  a  portion 
of  its  inhabitants  ?  Just  as  a  Scotchman,  on  his  arrival  in  the  colony, 
ceases  to  enjoy  any  rights  peculiarly  Scotch — so  an  Englishman,  being 
a  member  of  the  Church  of  England,  loses  all  legal  rights  which  are 
incapable  of  being  shared  by  his  fellow  colonists. 

Ecclesiastical  law  is,  therefore,  as  it  seems  to  me,  no  part  of  the 
common  law  in  any  colony,  and  I  think  it  worthy  of  obserTation  that 
in  many  of  the  American  colonies,  the  Church  of  England  was  clothed 
with  rights  and  privileges  by  the  Acts  of  their  Assemblies — (see 
Saffman's  Law  of  the  Church — Introduction) — ^and  the  aid  of  the 
Imperial  Parliament  was  called  in  to  establish  ecclesiastical  jurisdiction 
in  Jamaica  and  in  India.  (See  53  Geo.  III.,  c.  155,  and  6  G«o.  IT., 
c.  8S.)  The  general  principle  of  the  application  of  English  law  to 
colonies  would,  therefore,  in  my  opinion,  preclude  the  exercise  of 
ecclesiastical  jurisdiction  here ;  but  the  peculiar  origin  of  this  colony 
renders  it  still  more  important  to  consider  the  operation  of  the  statute 
law. 

The  Courts  which  had  been  established  partly  by  statute  and  partly 
by  patent— (see  27  Geo.  III.,  c.  2 ;  4  Q^o.  III.,  c.  96) — were  superseded 
by  9  Geo.  IV.,  c.  83,  and  the  24th  section  clothed  the  Governor  and 
Legislative  Council,  or  in  default  of  action  by  them,  the  Supreme  Court 
with  peculiar  powers.  It  is  as  follows  : — "  That  all  laws  and  statutes 
in  force  within  the  realm  of  England  at  the  time  of  the  passing  of  this 
Act  (not  being  inconsistent  herewith,  or  with  any  charter,  or  letters 
patent,  or  order  in  Council  which  may  be  issued  in  pursuance  hereof , 
shall  be  applied  in  the  administration  of  justice  in  the  Courts  of  New 
South  Wales  and  Yan  Diemen's  Land  respectively,  so  far  as  the  same 

(13)  2  Merivale  143. 
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shall  arise  as  to  the  application  of  any  such  laws  or  statutes  to  the  ^^  parte 
said  colonies  respectively,  it  shall  be  lawful  for  the  Governors  of  the  T^^  ^^' 
said  colonies  respectively,  by  and  with  the  advice  of  the  Legislative 
Councils ;  and  the  said  colonies  respectively,  by  ordinances  to  be  by 
them  for  that  purpose  made,  to  declare  whether  such  laws  or  statutes, 
sball  be  deemed  to  extend  to  such  colonies,  and  to  be  in  force  within 
the  same,  or  to  make  and  establish  such  limitations  and  modifications 
of  any  such  laws  and  statutes  within  the  said  colonies  respectively,  as 
may  be  deemed  expedient  in  that  behalf.  Provided  always  that  in  the 
meantime  and  before  any  such  ordinances  shall  be  actually  made,  it 
shall  be  the  duty  of  the  said  Supreme  Courts  as  often  as  any  doubts 
shall  arise  upon  the  trial  of  any  information,  or  action,  or  upon  any 
other  proceeding  before  them,  to  adjudge  and  decide  as  to  the  applica- 
tion of  any  such  law  or  statutes  in  the  said  colonies  respectively." 

The  statute  has  never  been  repealed,  <and  being  now  called  upon  to 
act  under  it,  I  am  of  opinion  that  the  same  reasoning  which  I  have 
adduced  against  the  application  of  ecclesiastical  laws  to  a  colony, 
necessarily  establishes  the  conclusion  that  ecclesiastical  laws  existing 
in  England  are  not  applicable  to  this  colony,  and  even  if  her  Majesty 
could  by  her  prerogative  have  established  them  prior  to  that  statute, 
which  I  humbly  conceive  was  not  within  her  power,  no  ecclesiastical 
jurisdiction  can  be  given  since  the  statute  except  by  the  local  Legis- 
lature, or  by  an  Act  of  the  Imperial  Parliament.     See  Campbell  v,  Hall 

(14). 

It  is  convenient  here  to  notice  this  argument  derived  from  the  fact 
that  up  to  the  time  of  Bishop  Brougliion^  the  church  here  was  under 
the  diocese  of  Calcutta.  By  the  53  Geo.  Ill,  c.  155,  s.  49,  the  Crown 
was  authorised  by  letters  patent  to  erect  a  bishopric  for  the  British 
territories  in  the  East  Indies,  and  the  parts  within  the  limits  of  the 
Company's  charter;  and  such  Bishop  was  to  exercise  only  such 
functions  and  jurisdiction  as  should  be  specified  in  the  patent  (s.  51). 
Australia  was  within  the  limits  of  the  Company's  Charter  (see  59 
Geo.  Ill,  c.  122). 

The  jurisdiction  of  the  Bishop,  however,  appointed  under  that 
statute  was,  by  the  patent  of  May  2ud,  1814,  limited  to  the  British 
territories  in  the  East  Indies ;  and  although  by  a  subsequent  patent 
the  territories  within  the  limits  of  the  charter  were  included  in  the 
bishopric  of  Calcutta,  so  that  there  was  to  some  extent  a  statutory 
authority  for  creating  ecclesiastical  jurisdiction  in  the  colony,  yet 

(l4)Cowpcr2U 
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Ex  parte  of  bishoprics  of  Madras  and  Bombay,  the  Crown  was  not  anthorised  in 
G^^  K^^a  S^^^^  terms  to  erect  separate  bishoprics  at  pleasure,  bat  only  the  two 
specified,  and  to  define  the  local  limits  of  such  dioceses  and  the  extent 
of  the  ecdesiastical  jurisdiction.  (See  sees.  89, 98, 94.)  When,  there- 
fore, New  South  Wales  and  its  dependencies  were  by  patent,  dated 
June  18,  1885,  disserered  bom  the  diocese  of  Calcutta,  the  Crown 
then  had  no  power  under  the  statute  to  erect  a  bishopric,  and  could 
only  act  under  the  alleged  prerogative  as  part  of  the  common  law  of 
the  land. 

It  was  strongly  contended  by  Mr.  Gordon  that  the  numerous  local 
statutes  in  which  the  Bishop  is  mentioned,  and  by  wbich  Tarious  powers 
are  given  to  him,  were  a  tacit  recognition  of  the  validity  of  bis  patent. 
This  is  a  fallacious  argument,  because  it  assumes  that  *^  Bishop  *'  must 
ex  vi  termini  include  ecclesiastical  jurisdiction.  But  as  I  haye  already 
shewn  a  bishop  has  legal  rights  under  the  patent,  independently  of  any 
jurisdiction,  and  therefore  there  is  no  inconsistency  in  giving  full 
elect  to  those  statutes  and  denying  the  validity  of  a  portion  of  the 
patent.  The  statutes  in  question,  however,  to  my  mind  are  decisive 
against  the  Bishop's  claim  under  the  patent. 

The  first  statute  is  a  legislative  declaration  of  what  powers  he  shall 
possess ;  and  that  is,  so  to  speak,  the  commencement  of  the  £ing*8 
ecclesiastical  law  in  this  Colony  ;  and  while  by  the  ecclesiastical  law  of 
England,  the  Bishop  could  not,  ordinarily  speaking,  sit  in  his  own 
consistory,  or  proceed  personally  without  process  in  Court,  Bean  of 
Yorh^s  ca$e  (15),  the  statute  gives  to  him  the  right  to  deprive  any 
clergyman  of  his  license  upon  cause  shown  (sec.  20).  This  power  is 
similar  to  that  given  to  Bishops  in  England  under  57  Oeo.  Ill,  cap. 
99,  sec.  50,  or  1  and  2  Yict.,  cap.  106,  sec.  98,  and  8  and  4  Yict,  c. 
28,  but  plainly  establishes  a  species  oi  forum  domestieum,  in  which  the 
hearing  is  to  be  conducted  before  the  Bishop  himself,  in  such  mode  as 
the  Bishop  may  think  fit,  subject  to  certain  fundamental  principles  of 
justice.  See  Capel  v.  Child  (16) ;  S.  v.  Archibizhop  of  Canterhnry 
(17) .  Jurisdiction,  therefore,  is  given  by  this  statute  to  the  Bishop,  and 
to  him  alone.  With  the  decision  that  he  should  come  to, "  after  hearing,*^ 
I  am  inclined,  as  at  present  advised,  to  think  the  Court  could  not 
interfere  (see  B,  v.  Bishop  of  Ely  (18),  and  the  cases  just  cited).  And 
as  the  statute,  unlike  that  of  1  and  2  Yict.,  cap.  106,  gives  no  right  of 
appeal  to  the  Archbishop,  I  am  at  a  loss  tp  see  how  an  appeal  could  lie 
to  the  Archbishop  or  any  other  tribunal.     It  is  familiar  law  that  the 

(16)  2  Q.B.  1.  (16)  2  Oomp.  and  J.  558.  (17)  28  L.  J.  (J-B.  154. 

(18)  5  X.B.  475. 
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right  of  appeal  must  be  by  express  enactment.    Here  again  the  patent        1861. 
giying  an  appeal  to  the  Archbishop  of  Canterbury,  it  seems  to  me     Ek  parte 
ultra  virei.     The  local  legislature  haying  specified  the  tribunal,  the   ^^j^^q 
Queen  could  not,  in  my  humble  opinion,  by  patent  give  the  licensed 
clergymen  punished  under  the  statute,  by  the  Withdrawal  of  his  license, 
an  appeal  to  an  extra  territorial  tribunal.    The  colonial  legislature 
giyes  the  right  to  the  stipend  upon  certain  conditions,  and  it  would  be 
at  Tariance  with  all  constitutional  principles  to  alter  or  in  any  way 
modify  those  conditions.    There  being,  therefore,  a  clear  statutory 
jurisdiction  under  which  the  Bishop  could  act,  he  was  bound  to  act 
under  it.    At  the  same  time,  I  entirely  accede  to  the  view  expressed  by 
his  Honor  Sir  John  Diekinsony  as  to  the  motives  of  the  Bishop  in  acting 
according  to  the  forms  of  ecclesiastical  law,  and  apparently  authorised 
by  the  terms  of  his  patent,  in  preference  to  the  more  arbitrary  course 
pointed  out  by  the  statute. 

Another  argument  remains  to  be  considered.  It  was  contended  that 
even  admitting  the  Bishop  had  no  jurisdiction  over  unlicensed  clergy- 
men (although  it  is  singular  that  the  patent  affects  to  give  him  power 
"  over  all  rectors,  curates,  ministers,  and  chaplains,  and  all  priests  and 
deacons,  in  holy  orders,  in  the  United  Church  of  England  and  Ireland 
resident  within  the  diocese,"  yet  Mr.  Kit^  had  no  lociu  standi  in  Court, 
because  he  was  bound  by  his  ordination  oaths.  The  answer  to  this 
argument  seems  to  me  very  plain.  The  vow  is  '^  to  pay  true  canonical 
obedience  in  all  things  lawful,''  and  do  moro  precludes  Mr.  King  from 
appealing  to  the  Supreme  Court  against  an  illegal  exercise  of  authority 
than  the  oath  of  a  clergyman  similarly  situated  in  England  would  pre- 
clude him  from  applying  for  a  prohibition  to  restrain  his  canonical 
superior  from  proceeding  in  a  way  not  sanctioned  by  the  King's 
Ecclesiastical  Law. 

In  England,  where  the  theory  is  that  all  belong  to  the  National 
Church,  a  clergyman  cannot,  under  shelter  of  the  Toleration  Acts, 
exempt  himself  from  the  legal  consequences  of  his  being  bound  by  the 
ecclesiastical  laws,  because  those  Acts  do  not  repeal  the  pre-existing 
ecclesiastical  laws,  founded  on  the  common  law  of  the  land,  but  only 
exempt  certain  classes  of  persons — clergymen  of  the  Church  of 
England  not  being  so  included— from  their  operation.  Barnes  v.  Shore 
(19).  But  no  such  principle  applies  here,  and  Mr.  King  is  not 
deprived  of  the  right  [which  even  a  stranger  possesses — see  De  Saber 
V,  Queen  of  Portugal  (20)]  of  calling  upon  the  Supreme  Court  to  pro- 
hibit the  improper  exercise  of  jurisdiction. 

(19)  8  Q.B.  mo.  (20)  17  Q.R  214. 
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1S61.  I  am,  therefore,  of  opinion  ttat  the  legal  powers  of  the  Bishop  of 

Ex  part(^     Sydney  must  be  sought  in  and  limited  by  the  colonial  statutes. 

The  Rev. 
Geo.  KiNC}        I  cannot  forbear  referring  here  to  the  expressed  opinion  of  the 

Wi-t^  J.       present  Bishop  of  Melbourne,  which  I  recently  met  with. 

In  a  memorial  addressed  to  the  Bight  Hon.  JT,  Labouchere,  in 
December,  1855,  with  reference  to  an  Act  passed  by  the  Legislature  of 
Victoria  to  place  the  Church  of  England  in  that  colony  upon  a 
different  footing,  the  Bishop  of  Melbourne  writes: — "That  by  the 
existing  local  Act  regulating  the  temporal  affairs  of  the  Church  within 
the  colony  all  appointments  of  ministers  therein  are  subject  to  the 
absolute  approval,  and  license  of  the  Bishop  of  the  diocese,  or  Arch- 
.  bishop  of  the  province,  and  that  the  license  of  any  clergyman  may  be 
withdrawn  or  revoked,  and  his  house,  glebe,  and  living  taken  from  him 
by  such  Bishop  at  his  pleasure,  subject  indeed  to  the  condition  that 
cause  be  shown ;  but  without  any  regular  (if  any)  means  of  testing  its 
sufficiency  or  accuracy. 

"2.  That  the  constitutional  rights  and  status  possessed  by  the 
clergy  and  by  the  laity  in  the  mother  country,  have  no  existence  in  this 
colony,  and  that  the  sole  unaided  as  well  as  unfettered  authority  rested 
in  the  Bishop  is  open  to  the  opposite  dangers  of  leading  to  oppression 
or  anarchy,  according  as  it  may  be  vested  in  the  hands  of  an  arbitrary 
or  of  an  indulgent  or  timid  prelate. 

"3.  That  the  Church  of  England  having  no  legally  recognised 
position  witliin  the  colony,  the  system  of  ecclesiastic-al  law  existing  in 
the  mother  country  and  by  which  the  mutual  relation  of  the  several 
orders  of  clergy  and  laity  are  regulated  does  not  admit  of  being 
applied  to  the  members  of  the  church  here." 

I  refer  to  this  not  only  because  it  is  highly  probable  that  such  an 
opinion  was  not  formed  without  consulting  eminent  lawyers,  but 
because  there  is  considerable  force  in  the  observation  of  Dr.  Burns  in 
the  preface  in  his  work  on  Ecclesiastical  Law.  "  That  what  a  common 
lawyer  voucheth  for  the  Church,  and  a  canonist  or  civilian  voucheth 
against  it,  is  for  that  very  reason  of  so  much  greater  authority." 

The  substantial  question  between  the  parties,  therefore,  must  in  my 
opinion  be  decided  in  favour  of  the  applicant.  But  some  other 
objections  were  raised  against  the  rule  being  granted  which  I  now 
proceed  to  consider.  It  was  argued,  chiefly  upon  the  authority  of  the 
language  used  by  some  of  the  learned  Judges  in  ex  parte  Birch  (21), 
that  the  granting  a  writ  of  prohibition  was  a  matter  for  the  discretion 

(21)15C.B,  743. 


}Vi.^e  J. 


SUPREME   COURT  CASES.  1'^^^ 

of  the  Court,  and  not  a  matter  of  right  and  that  under  the  circum-        1861. 

stances  the  Court  ought  not  to  grant  it.     I  understand  the  language     Kx  parte 

used  in  that  case  to  mean  nothing  more  than  that  the  writ  of  pro-    ,7"*''  5^^' 

^'•'^'  Kino. 
hibition  is  not  like  a  writ  of  summons,  a  matter  of  course,  but  that 

the  applicant  must  satisfy  the  Court  upon  the  facts  that  the  writ 

ought  to  be  issued ;  that  is,  that  the  excess  of  jurisdiction  is  made 

out  as  a  matter  of  fact.     Various  authorities  show  that  reissuing  the 

writ  is  not  a  matter  of  discretion.      (See  Com.  Dig,  Prohibition,  C. ; 

JBlaeksfane,  4,111 ;  Coke's  Instit.,  2,601.) 

In  the  judgment  in  De  Saher  v,  the  Queen  of  Portugal  (22)  it  is 
said  :  "  Therefore,  this  Court,  vested  with  the  power  of  preventing  all 
inferior  Courts  from  exceeding  their  jurisdiction  to  the  prejudice  of 
the  Queen  or  her  subjects,  is  bound  to  interfere  when  duly  informed 
of  such  excess  of  jurisdiction.'* 

So  in  Jackson  v.  Beaumont  (23),  Baron  AlJerson,  in  delivering  judg- 
ment, says :  "  It  appears  from  the  notes  of  Chief  Justice  Wilmot, 
p.  82,  that  a  writ  which  issues  upon  a  probable  cause  verified  by 
af&davit  is  as  much  a  writ  of  right  as  that  which  issues  of  course.  In 
my  opinion,  that  position  contains  as  much  good  law  as  it  does  good 


sense." 


And  Martin,  B.,  says.  Where  a  party  has  established  the  facts  upon 
which  he  founds  his  application,  he  is  entitled  to  this  writ  as  of  right. 

The  applicant  might,  indeed,  be  directed  to  declare  in  prohibition,  if 
there  was  any  grave  doubt  upon  it,  but  in  modern  times  this  proceeding 
ia  rare. 

It  was,  also,  argued  that  it  was  altogether  unnecessary  to  consider 
tlie  power  of  the  Bishop  to  hold  an  Ecclesiastical  Court  or  appoint 
officers  of  such.  Court,  because,  assuming  that  this  was  no  Court  at  all, 
a  prohibition  would  not  go,  that  as  such  was  only  applicable  to  restrain 
a  Court  with  some  jurisdiction  from  acting  in  excess  of  that  jurisdic- 
tion. I  am  of  opinion  that  on  principle  and  authority,  prohibition  is 
not  confined  to  such  cases.  The  question  has  not,  so  far  as  I  am  aware 
of,  been  the  subject  of  any  recent  decision ;  but  the  principle  upon 
which  prohibition  is  founded  is,  that  it  is  *'  contra  coronam  et  dignitatem 
regiamy'  "  for  any  to  usurp  to  deal  in  that  for  which  they  have  not 
lawful  warrant  from  the  Crown  to  deal  in,  or  to  take  from  the  tem- 
poral jurisdiction  that  which  belongeth  to  it."  (See  Coke's  Institutes, 
2,601.)  Ordinarily  speaking,  the  cause  is  drawn  ad  aliud  examen  than 
it  ought  to  be,  but  it  is  not  essential  that  there  should  be  a  Court  in 

(22)  17  Q.B.  214.  (23)  11  Exch.  300. 
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1961.  which  it  might  be  taken  cogmsanoe  of.  (Oom.  Dij,,  Prohibitioiiy  F. 
Ex  parte  ^f  2, 11.)  Ordinarily  speaking,  the  complaint  is  against  an  excess  o£ 
O^'  Ku  jurisdictioiiy  but  as  a  long  nser  would  be  good  evidence  of  the  lawful 
origin  of  a  Court,  it  seems  to  me  that  &e  Queen's  Courts  must,  in 
early  times,  have  had  the  power  to  prerent  that  which  is  a  contempt; 
from  being  so  often  repeated  as  to  become  lawful ;  and,  therefore,  to 
prohibit  the  holding  of  a  pretended  Court  as  well  as  to  restrain  a  law- 
ful Court  from  excess.  To  the  same  effect  is  a  passage  in  OowtyiC» 
Digest  (Prohibition,  A).  '*  The  writ  goes  to  a  Court  by  usurpation 
without  lawful  authority "  (24).  On  reference  indeed  to  the  fuller 
report  in  7  Modern  S.  125,  this  dictum  was  found,  and  the  Court  of 
Honour,  to  which  the  writ  went,  was  no  doubt  a  Court,  yet  the  adoption 
of  the  dictum  in  Comyn  is  not  at  all  reconcileable  with  the  argument 
that  prohibition  cannot  go  to  that  which  is  no  Court.  -Eeference  to 
the  earlier  periods  of  English  history  also  shows  that  in  the  struggle  of 
the  King's  Courts  against  the  usurpation  of  foreign  Courts  this  writ  was 
used  to  stop  the  resort  of  persons  to  any  other  than  the  King's  Courts, 
spiritual  or  temporaL  Thus  a  prohibition  was  granted  in  the  reign 
of  Henry  the  Fourth  against  the  Pope's  Collector,  who  assumed  to  hare 
jurisdiction  to  cite  a  person  before  himself  in  England  (see  Year  Book, 
2  Hen.  IV,  9).  This  is  cited  in  Comtftis  Digest,  Prohibition  (Fe.  11), 
and  the  reason  given  in  the  Year  Book  is  cited  and  adopted  by  Lord 
Coke  in  the  4th  institute,  at  the  beginning  of  the  chapter  on  Eeclesiaa- 
tical  Courts.  "  And  the  King  is  well  apprised  of  all  his  Judges,  which 
he  hath  within  his  realm,  as  well  spiritual  as  temporal,  as  Archbishops, 
Bishops,  and  their  officers.  Deans  and  other  Ministers,  which  have 
spiritual  jurisdiction,  and  that  the  Pope's  Collector  or  Minbter  (so  say 
our  ancient  books)  had  no  jurisdiction  within  the  realm."  Qiee  also 
Caudry*9  case.)  To  be  called  coram  non  judiee,  says  Lee,  C. J.,  is  a 
gravamen  that  will  warrant  an  application  to  this  Court  though  there 
have  been  no  further  proceedings.  Sex  v.  Bishop  of  Chester  (25).  In 
^^Fitzherheri*s  Natura  Brevium,*^  45,  is  the  following:  "If  one  sue 
another  out  of  the  realm  for  debt  whereof  the  King's  Courts  have 
cognizance  he  shall  have  a  prohibition  against  him,  and  an  attachment 
upon  the  same,  if,  &c.  And  so  if  one  clerk  sueth  another  upon  the 
title  of  collation  of  any  prebendary  out  of  the  realm,  &c.,  he  may  have 
the  prohibition,  and  the  King  may  send  a  writ  to  him,  who  is  so  sued 
out  of  the  realm,  commanding  him  upon  pain  of  forfeiture  as  much  as 
he  may  forfeit,  that  he  go  not  out  of  the  realm  for  to  answer  there- 
unto, whereof  the  cognizance  doth  appertain  to  the  King's  Court. 
And  also  the  King  may  send  unto  the  Prebend,  if  he  be  sued  out  of 

(24)  2  Salk.  538.        (25)  1  W.  BL  2i. 
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the  FBalm  for  title  of  the  Prebendary,  to  prohibit  him  upon  pain  of        1861. 
impriBonment  and  forfeiture  of  what  he  may  forfeit,  that  he  do  not     Ex  parte 
go  out  of  the  realm,  nor  answer  there  by  his  proctor,  or  otherwise,   ^"^  ^^- 
Sc.     And  if  any  man  do  purchase  from  the  Court  of  Bome  any 
•citation  against  any  clerk  or  others,  directed  unto  the  Archbishop  of 
Canterbury  or  unto  others,  to  cite  such  persons  to  appear  before  the 
Fope,  &c.y  and  to  answer  for  the  collation  or  presentation  unto  any 
Benefice  or  Prebendary,  then  the  King  shall  send  his  writ  of  prohibition 
unto  the  Archbishop  or  other  to  whom  such  process  is  directed,  that 
they  do  not  cite,  &c.,  and  may  have  another  prohibition  to  tho  party 
himself,  and  an  attachment  upon  the  same,  Ac/' 

Here,  as  in  the  Pope's  Collector's  case,  there  was  no  jurisdiction — 
legally  speaking — quoad  Englishmen  but  an  attempt  to  establish  it 
by  usurpation. 

On  principle  and  authority,  therefore,  it  seems  to  me  that  prohibition 
vriH  lie  to  a  Court  held  altogether  coram  nonjudice,  as  much  as  to  a 
Court  in  which  the  subject  matter  is  coram  nonjudice, 

Sx  parte  Death  (25)  was  indeed  cited  as  an  authority  to  the  contrary, 
but  the  judgment  read  by  the  light  of  the  facts  and  grounds  of  the 
application  does  not  appear  to  me  to  establish  the  proposition  for  which 
it  was  cited. 

The  governing  body  of  the  University  of  Cambridge  had  a  decree 
that  any  tradesman  with  whom  persons  in  statu  pupillari  should 
contract  a  debt  above  £5,  should  inform  the  tutor  of  sucb  person's 
college  on  p&in  of  being  discommuned,  that  is,  the  persons  "  in  statu 
jpupillari "  are  forbidden  under  pain  of  expulsion,  from  dealing  with 
them. 

It  was  alleged  that  John  Death  bad  broken  this  regulation,  and  a 
summons  was  served  upon  him  under  the  seal  of  the  Yice-Chancellor 
etating  as  a  complaint  against  him  a  breach  of  this  regulation.  He 
attended  with  his  attorney,  but  his  attorney  was  refused  admittance 
either  as  attorney  or  as  one  of  the  public.  Mr.  Death  was  subsequently 
informed  that  he  must  come  alone,  which  he  would  not  do,  and  in  his 
absence  was  discommuned.  He  then  applied  for  a  Prohibition,  on  the 
ground  that  the  decree  of  discommuning  was  about  to  be  enforced 
against  him  to  his  pecuniary  loss.  The  affidavits  set  out  many  facts  as 
to  discommuning,  and  the  prohibition  was  asked  for  on  the  ground 
that  the  discommuning  was  a  punishment,  and  that  the  proceeding  was 
therefore  a  judicial  one,  and  Mr.  Death  had  a  right  to  appear  by 
counsel  and  attorney.    The  rule  was  refused.      The  substance  of  the 

(25)  18  Q.B.  6S5. 
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18GI.  proceedings  was  looked  at,  and  the  Court  considered  that  what  had 
ExpaHe  heen  done  was  not  so  much  a  punishment  inflicted  upon  an  individual 
The  Rev.  |^g  the  lawful  exercise  of  a  master's  authority  over  his  pupils,  as  a 
matter  of  discipline :  that  the  heads  of  the  University,  like  the  master 
of  a  school,  had  a  right  to  say  to  those  in  statu  pupillari,  *'  you  shaU 
not  deal  with  such  or  such  a  tradesman;'*  and  that  they  possessed  such 
right  without  being  called  upon  to  give  any  reason  whatever,  and  it 
was  no  injustice  therefore  to  Mr.  Deaths  that  he  was  allowed  the 
opportunity  of  being  heard  before  anything  was  done  which  indirectly 
would  be  to  his  prejudice.  It  was  in  truth  no  assumption  of  juris- 
diction over  Mr.  Death,  but  only  the  exercise  of  a  quasi  paternal  power 
over  the  pupils.  The  ground  of  the  application  was  not  therefore 
that  it  was  a  pretended  Court,  but  that  it  was  a  body  exercising  juris- 
diction, and  yet  not  giving  the  parties  accused  the  opportunity  of 
being  heard.  And  the  rule  was  refused,  not  because  prohibition  would 
not  go  to  a  pretended  Court,  but  because  the  parties  sought  to  be 
prohibited  had  a  perfect  right  to  do  what  they  liked  in  the  matters  of 
iheir  absolute  discretion.  It  was  not  exercising  a  jurisdiction  over  the 
shopkeeper,  but  over  those  in  statu  pupillarL  This  case,  therefore, 
when  examined  does  not  appear  to  be  an  authority  against  the  principle, 
and  the  cases  upon  which  my  decision  rests,  that  the  writ  lies  to  a 
pretended  Court. 

It  was  further  argued  that  this  matter  was  neither  a  real  nor  pretended 
Court,  but  only  a  few  gentlemen  meeting  together  at  the  Bishop^s 
request  to  make  inquiries  for  him.  This  explanation  of  the  proceedings 
seems  to  me  rather  the  discovery  of  the  advocate  than  in  conformity 
with  the  belief  of  either  of  the  parties  ;  and  although  a  prohibition  is 
not  granted  "quia  timet,"  I  think  the  Court  is  bound  to  look  (if  it  can) 
at  the  substance  of  the  proceedings  as  discoverable  from  the  affidavits 
on  both  sides — "a  probable  cause  verified  by  affidavits,"  as  Wilmot,  C.J., 
says  in  the  passage  already  cited. 

"What,  then,  appears  from  the  affidavits  as  to  the  nature  of  these 
proceedings  ?  The  Rev.  Mr.  Kin^,  after  stating  that  he  was  a  priest 
of  the  Church  of  England  was  licensed  by  that  the  late  Bishop  of 
Sydney  as  minister  of  the  parish  of  St.  Andrew's,  that  he  continues 
to  be  such  licensed  minister,  and  as  such  receives  an  annual  salary  from 
Government,  and  is  in  possession  of  the  parsonage  house,  then  sets 
out  in  the  fifth  paragraph  a  letter  from  the  Bishop  of  Sydney,  dated 
September  25th,  1860,  as  follows  : — 

**  Having;  been  personally  obstructed  by  you  in  the  performance  of 
my  episcopal  duties  at  St.  Andrew's  Church,  on  Friday  the  21st  instant, 


irw.?  J. 
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I  hereby  notify  you  that  I  have  issued  letters  of  request  to  my  chan-        1S61. 
cellor,  the  Hoil  Sir  W,  W.  Burton^  to  cite  you  to  appear  before  him,     j^r  parte 
and  four  licensed  incumbents  in  this  diocese  to  inquire  into  and  report  ^^'^  j^'^y-, 
to  me  concerning  your  behayiour  on  that  occasion.    I  have  signified  to 
the  chancellor  my  wish  that  you  should  have  the  option  of  nominating 
two  of  such  four  incumbents  should  you  think  fit." 

Mr.  King^s  reply  to  this  letter  is  then  set  out,  in  which  the  following 
passage  occurs : — 

"  In  reply  to  your  communication,  I  beg  most  respectfully  to  say 
that  I  object  to  being  a  party  to  the  course  which  your  Lordship  pro- 
poses to  adopt,  on  the  ground  that  the  tribunal  which  your  Lordship 
assumes  the  power  to  create  is  one  which  can  have  no  jurisdiction,  nor, 
indeed  any  legal  existence  or  power,  but  on  the  contrary  any  attempt 
to  create  such  a  jurisdiction  would  be  an  act  of  usurpation,  unsanctioned 
by,  and  directly  contrary  to  law  :  I,  therefore,  hereby  protest  against 
the  holding  of  such  Court,  or  the  taking  of  any  such  proceedings  as  is 
there  threatened  by  your  Lordship,  and  beg  to  state  most  distinctly, 
that  I  decline  to  submit  to  the  jurisdiction  attempted  to  be  imposed 
upon  me,  and  shall  resist  the  execution  of  any  judgment,  sentence,  or 
report,  which  may  be  attempted  to  be  taken  upon,  or  in  consequence 
thereof.  I  desire,  and  am  ready  to  submit,  to  be  tried  by  the  laws  of 
the  land  in  respect  of  any  accusation  preferred  against  me ;  but  to  no 
other  tribunal  will  I  willingly  submit." 

He  then  sets  out  a  letter  from  Sir  W,  Burton^  the  Chancellor,  stating 
that  he  has  received  letters  of  request  to  him,  as  Chancellor,  to  cite  him 
(Mr.  King)  before  him  together  with  four  licensed  incumbents,  to 
answer  certain  charges  preferred  against  him,  &c.  Mr.  Xing'* s  reply 
to  this  is  also  set  out,  dated  September  29th,  which  goes  into  a  detail 
of  the  subject  in  dispute,  with  the  merits  of  which,  however,  the  Court 
has  nothing  to  do  upon  this  application. 

Mr.  King  then  reiterates  his  protest  against  the  tribunal,  on  the 
ground,  "  That  the  tribunal  which  his  Lordship  assumes  the  power  to 
create,  is  one  that  cau  have  no  jurisdiction,  nor  indeed  any  legal 
existence  or  power  ,*  but,  on  the  contrary,  any  attempt  to  create  any 
such  jurisdiction,  would  be  an  act  of  usurpation  unsanctioned  and 
directly  contrary  to  law." 

At  this  stage  of  the  proceedings,  neither  the  Bishop  nor  Sir  W. 
Burton  in  anyway  disclaimed  the  intention  of  holding  a  Court,  or  ex- 
plained to  Mr.  King  that  he  was  under  a  mistake  in  supposing  that 


1334 


SUPBIUK  GOXTRT  CASES. 


WimS. 


1801.        tbey  wished  to  establish  a  tribunal »  or  exercise  jurisdictioii  over  him 
Ea^  parte     under  the  pateut,  which  would  haf«  been  the  simple  and  natural  coune 

ThsBev.    1^^  gyg]^  been  the  fact.    Nor  is  there  anv  such  disclaimer  now  made 
Gaa  KiKG. 

upon  affidavit ;  on  the  contrary,  Mr.  iSiry  received  bj  way  of  reply  to 
his  protest  a  citation  to  appear  ''  to  answer  certain  acts  of  canonieai 
disobedience  and  contumacy ;  alleged  in  certain  articles  annexed  to  the 
letters  of  request,  and  to  undergo  the  visitation  of  the  Bishop  by  the 
Chancellor  and  Commissaries  upon  the  said  articles."  The  articles 
refer  to  the  Queen's  patent,  and  charge  Mr.  Kin^  with  canonical  dis- 
obedience and  contumacy;  and  the  Bishop's  own  affidavit  clearly  shows 
me  that  he  believed  he  had  the  rights  specified  in  his  patent,  and  desired 
to  exercise  them  on  this  occasion.  He  says  in  paragraph  15 : — "  Believ- 
ing that  the  said  George  King^  in  excluding  me  from  the  church  which 
had  for  many  years  before  been  used  as  a  cathedral,  and  in  obstructing 
me  in  the  discharge  of  my  episcopal  duties,  had  contrary  to  his  ordination 
vow,  his  oath  of  canonical  obedience,  and  to  his  duty,  as  a  clergyman, 
to  me,  as  the  Bishop  of  the  diocese,  committed  a  high  ecclesiastical 
offence,  which  I  could  not,  consistently  with  the  right  discharge  of  my 
own  duty  as  Bishop,  allow  to  pass  unnoticed,  I  caused  a  letter  to  be 
written  to  Mr.  King  on  the  25th  day  of  September  last,  of  which  a 
copy  is  hereunto  annexed,  marked  1. 

"16.  I  am  advised  and  believe  that  I  have,  as  the  Bishop  duly 
nominated,  ordained,  and  consecrated  to  the  see  of  Sydney,  full  power 
and  authority  to  perform  within  the  diocese  of  Sydney  all  the  functions 
peculiar  and  appropriate  to  the  office  of  bishop,  and  that  it  is  my  duty  as 
such  bishop  to  inquire  into  and  censure  all  offences  of  an  ecclesiastical 
nature  committed  by  clergymen  licensed  to  officiate  within  the  diocese 
of  which  I  am  bishop. 

"17.  Every  bishop  of  the  Church  of  England  and  Ireland  at  his 
consecration  is  required  to  declare  that  such  as  be  unquiet,  disobedient, 
and  criminous  within  his  diocese,  he  will  correct  and  punish  according 
to  such  authority  as  he  has  by  G-od*s  Word,  and  as  to  him  shall  be 
committed  by  the  ordinance  of  the  realm,  and  every  clergyman  of  the 
church  at  his  ordination  is  requested  to  declare  that  he  will  reverently 
obey  his  ordinary  and  other  chief  ministers  to  whom  is  committed  the 
charge  and  government  over  him  following  with  a  glad  mind  and  will 
their  godly  admonitions  and  submitting  themselves  to  their  godly 
judgments,  and  before  being  licensed  to  officiate  in  the  diocese  he  is 
required  to  make  oath  that  he  will  pay  true  and  canonical  obedience  to 
the  bishop  of  the  diocese  and  his  successors  in  all  things  lawful  and 
honest. 


Wise  J. 
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Here,  then,  I  find  the  language  appropriate  to  judicial  proceedings.        1861. 
''Articleii  of  accusation,"  "contumacy,"  "criminous,"  "censure"  (as     Ex  parte 
to  which  see  Bohertson's  Beporta^  380)  and  a  claim  to  exercise  such  ^^^  ^^' 
authority  as  is  committed  by  the  ordinance  of  the  realm  of  the  Bishop. 
The  patent  is  then  set  out,  which  in  terms  empowers  the  Bishop  to 
appoint  his  chancellor  and  commissaries,  to  be  subordinate  to  him  in 
the  exercise  of  his  and  their  "  ecclesiastical  jurisdiction  and  functions," 
and  whoso  "judgments,  decrees,  or  sentences"  shall  be  subject  to 
review  before  the  Bishop  (by  the  bye,  a  singular  divergence  from 
ecclesiastical  law  by  which  the  appeal  is  from  the  Chancellor  to  the 
Archbishop),  and  an  appeal  to  the  Archbishop  of  Canterbury. 

Mr.  £»»y  further  says:  "I  believe  the  object  and  intention  of  the  said 
present  Bishop  of  Sydney  in  issuing  the  said  letters,  called  letters  of 
request,  and  in  instituting  the  said  proceedings  referred  to  in  the  aforesaid 
letters  and  documents,  is  to  obtain  a  sentence  or  decree  by  which  I  may  be 
subjected  not  only  to  pains  and  penalties  of  a  spiritual  nature,  but  under 
which  I  shall  be  deprived  of,  or  it  will  attempt  to  deprive  me  of  my 
aforesaid  salary,  and  other  emoluments  and  advantages  of  which  I  am  in 
receipt  and  possession  of,  and  entitled  to  as  aforesaid,  as  the  minister 
and  incumbent  of  the  church  and  parish,  or  of  some  part  thereof ;  and 
the  said  Sir  W.  W,  Burton^  with  the  assistance  of  the  said  clergyman 
named  in  the  said  document  purporting  to  be  a  citation  intends  to 
proceed  to  exercise,  judicial  functions  against  me  in  pursuance  of  the 
said  letters  called  letters  of  request,  and  upon  which  the  said  present 
Bishop  of  Sydney  will,  in  case  he  shall  obtain  a  decision  in  his  favour 
proceed,  or  attempt  to  proceed,  to  subject  me  not  only  to  pains  and 
penalties  of  a  spiritual  nature,  but  affect  me  in  matters  of  temporal 
concern  as  hereinbefore  mentioned."  The  affidavits  in  answer  to  the 
rule  take  no  notice  of  this  allegation,  and  I  cannot  doubt,  therefore, 
that  this  was  an  attempt  to  hold  a  Court  of  Visitation.  I  have  already 
given  the  reasons  for  my  opinion  that  the  local  statute  law  is,  so  to 
speak,  the  King's  ecclesiastical  law  in  the  colony,  and  that  it  is,  in 
point  of  law  a  grievance  for  a  licensed  clergyman  to  be  drawn  ad  aliud 
exatnen  touching  his  contumacious  or  criminous  conduct. 

I  feel  most  unfeignedly  the  many  difficulties  that  surround  this  case, 
and  I  must  regret  that  it  should  not  have  been  argued  in  an  English 
Court,  where  those  who  had  taken  part  in  the  preparation  of  these  and 
similar  patents  might  have  been  heard  in  support  of  its  legality.  Each 
party,  however,  was  desirous  of  a  decision ;  and  after  very  anxious  and 
careful  examination  of  the  case  in  all  its  bearings,  I  feel  myself  con- 
strained to  come  to  the  conclusion  that  no  jurisdiction  or  power  of 
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ISCI.        holding  a  court  is  couferred  upon  the  Bishop  hy  her  Majesty's  patent, 
Ex  parte     ^^^  ^^^^  ^^^^  ^  proceeding  as  that  now  objected  to  must  be  held,  if 
w!i^  ?f  Ja    illegal,  to  be  contra  coronam  et  regtam  dignitatem^  and  the  subject  of 
prohibition. 

The  application  will,  therefore,  be  granted,  but  without  costs,  for  the 
reason  given  in  the  judgment  of  Sir  J.  Dickinson » 

Hide  absolute y  without  costs. 


T 
Geo.  King. 

Wim  J. 
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BANK  OF  AUSTEALASIA  v.  HAERIS  and  axotuee.  (I)  i860. 

Insolvent  Act,  5  Vic,  Xo,  17,  section  8—**  Absolutely  void  " — Preferences—Intention       ^^^  ^^ 

to  jrrrftr — Rujht  to  avoid — Representation  of  creditors  by  the  assignee. 

DicJcinson 

The  words  "absolutely  void"  in  sec.  8  of  the  Insolvent  Act,  5  Vic,  No.  17,       ^-J*  (2) 

must,  in  accordance  with  the  intention  of  the  Legislature,  be  held  to  mean  "  void        w-i 

as  against  all  the  creditors/'  and  a  transaction  cannot  be  avoided  by  a  single 

creditor  for  his  private  advantage  under  the  provisions  of  this  section,  but  only  by 

all  the  creditors  acting  by  their  assignee  for  their  common  benefit. 

IXck  V.  Kidd  overruled, 

A  bill  of  exchange  was  drawn  by  L.  on  the  defendants  and  transmitted  to  them 
for  acceptance  by  the  pUiutifib,  who  had  advanced  money  to  L.  on  the  faith  of  a 
promise  to  indorse  the  bill  to  them  on  acceptance. 

After  such  acceptance,  the  bill  was  formally  discounted  by  the  plaintiff  and 
indorsed  to  them  by  L. ,  who  subsequently  voluntarily  sequestrated.  The  defendants 
were  in  fact  creditors  of  L.  Held,  (by  the  Privy  Council, )  that  section  8  of  5  Vic, 
No.  17,  must  be  construed  with  sections  5,  6,  7,  9,  and  12,  and  the  words  *' having 
the  effect  of  preferring  any  then  existing  creditor"  should  be  taken  as  referring 
only  to  fraudulent  preferences.  But,  in  any  case,  they  could  not  be  construed  to 
extend  to  a  case  in  which  not  only  was  there  no  intention  to  prefer,  but  in  which 
the  preference  (if  any)  arose  from  defendants  having  accepted  the  bill  and  so 
represented  themselves  to  third  parties  as  debtors  to  L.  In  the  absence  of  proof 
that  the  delivery  or  indorsement  of  the  bill  was  unfair  or  improper,  the  insolvency 
of  L.  at  thos3  times  did  not  afifect  the  defendants'  liability. 

The  following  reserved  judgment  of  the  Court  was  delivered,  July  30, 
by- 

The  Chief  Justice.  The  first  count  of  the  declaration  was  on  a 
bill  of  exchange  for  £1,336  83.  8d.,  by  G.  A,  Lloyd  and  Qo,^  payable  to 
their  order  upon,  and  accepted  by  the  defendant,  of  which  the  plaintiffs 
became  endorsees.    The  second  was  on  a  similar  bill. 

The  defendant  Jolm  Harris,  pleaded  as  to  the  first  count  that  at  tho 
lime  of  the  endorsement  by  G,  A,  Lloyd  and  Go.  to  the  plaintiffs  the 
said  G.  A.  Lloyd  and  Co.  were  insolvent  within  the  meaning  of  the 
eighth  section  of  the  Act  of  the  Governor  and  Legislative  Council  of 
New  South  Wales,  5  Victoria,  No.  17,  and  that  the  said  endorsement 
had  the  effect  of  preferring  the  plaintiffs  being  then  existing  creditor. 
There  was  a  similar  plea  to  the  second  count. 

To  these  pleas  the  plaintiffs  replied  that  the  said  endorsement  of 
the  two  several  bills  of  exchange  in  the  declaration  mentioned,  and  in 

(1)  Tfit  Sydney  Moiling  Herald,  Aug.  3,  Oct.  20,  Dec.  14,  1860;  also  1  S.C.K. 
App.  12;  and  16  Moo.  P.C.  97  and  116.  Cited  1  S.C.R.  Eq.  70;  2  S.C.R.  59  ;  4 
S.C.R,  a35 ;  7  S.C.R.  85 ;  11  S.C.R,  Eq.  87 ;  6  N.S. W.L.R.  470 ;  11  N.S.W.L.R. 
309.        (2)  Acting. 


1*^  8UPRSHE  OOTJBT  OASIS. 

1860.  the  said  pleas  respectively  referred  to  by  the  said  Messrs.  G,  A,  Llojfd 
BiiNK  OF     ond  Oo,  to  the  plaintiffs,  was  really  and  bona  fide  made  by  the  said 

Australasia  q  j^  Lloyd  and  Company  to  the  plaintiffs  before  any  order  for  the 
HARRra.      sequestration  of  the  said  G,  A.  Lloyd  and  Oompany  was  known  to  them 

DidbMuonC. J.  or  to  the  plaintiffs. 

And,  for  a  further  replication  to  the  said  first  and  second  pleas,  the 
plaintiffs  said  that  the  said  G.^.  Lloyd  nnd  Oompany ^heicie  any  ofder 
made  for  the  sequestration  of  their  estate,  and  before  they  knew  them- 
selves to  be  insolvent,  and  more  than  sixty  days  before  any  order  for 
sequestration  of  their  estate  was  made,  and  before  they  contemplated 
surrender  of  their  estate  as  insolvent,  and  before  they  knew  that  legal 
proceedings  for  obtaining  an  order  for  placing  their  estate  under 
sequestration  as  insolvent  had  been  commenced,  drew  and  delivered  to 
the  phuntiffs  the  said  bUl  of  exchange  in  the  declaration  mentioned,  and 
in  the  said  first  and  second  pleas  respectively  referred  in  order  that  the 
said  G,  A,  Lloyd  and  Company  might  be  permitted  to  draw  against  the 
said  bills,  in  anticipation  of  the  same  being  accepted  by  the  defendants, 
and  indorsed  by  the  said  G,  A,  Lloyd  and  Company  to  the  plaintiffs, 
who,  after  such  acceptance  and  endorsement,  were  to  discount  the 
said  bills,  and  place  the  proceeds  to  the  credit  of  the  said  G.  A.  Lloyd 
and  Oompany  to  cover  any  amount  so  drawn  against  the  said  bills,  or 
otherwise  due  by  the  said  G.  A,  Lloyd  and  Company  to  the  plaintiffs ; 
and  the  said  bills  were  so  delivered  to  the  plaintiffs  by  the  said  G.  A. 
Lloyd  and  Company,  to  be  by  them  sent  to  Moreton  Bay,  the 
defendants'  then  residence,  for  accepj»nce  by  them,  as  aforesaid,  and 
the  said  bills  were  so  received  by  the  plaintiffs  and  by  them,  sent  for 
acceptance  as  aforesaid,  and  in  the  meantime  the  said  bills  were  drawn 
against  to  a  large  amount,  by  the  said  G.  A,  LZoyd  and  Company,  and 
the  said  bills  were  duly  accepted  by  the  defendants  and  sent  back  to 
the  plaintiffs,  and  duly  indorsed  by  the  said  G  A,  Lloyd  and  Company, 
as  aforesaid,  and  before  any  order  made  for  the  sequestration  of  their 
estate,  and  before  they  knew  themselves  to  be  insolvent,  and  more  than 
sixty  days  before  any  order  for  sequestration  of  their  estate  was  made, 
and  before  they  contemplated  surrendering  their  estate  as  insolvent 
had  been  commenced,  were  duly  discounted  by  the  plaintiffs,  and  the 
proceeds  credited  by  them  as  aforesaid,  to  the  said  G.  A.  Lloyd  and 
Company, 

To  these  replications  the  defendant  demurred. 

The  demurrers  were  argued  before  Mr.  Justice  Wite  and  myself  in 
the  last  term,  by  Mr.  IsaaeSf  for  the  plaintiff,  and  by  Mr.  Stephen  for 
the  defendant. 


8UPBSUX  OOUBT  CABKU  1^39 

We  have  oonsideTed  ihiB  case,  and  are  of  opinion  tbat  the  plaintiff's        IMO. 
feet  replication  is  bad.    For  as  the  8tb  section  of  the  Insokent  Act     Bank  of 
enact«  that  the  transactions  therein  mentioned  shall  be  void,  if  "  made  -^^stralabia 
bj  a  party  when  insolyent,  and  having  the  effect  of  preferring  one     Habsis. 
creditor  to  another/'  or  '*  if  made  by  a  party  knowing  that  legal  pro-  JHckkuand. 
eeedings  for  obtaining  an  order  for  the  sequestration  of  his  estate  as 
insolvent,  and  having  the  like  effect  of  preference,"  it  is  obviously  no 
answer  to  an  allegation  that  the  plaintiff's  case  is  within  one  of  these 
alternatives,  that  it  is  without  the  other.    The  bona  Jides  of  Lloifd  and 
Oo,  has  nothing  to  do  with  the  question,  as  the  validity  of  the  trans- 
actions stated  in  the  8th  section  depend,  not  on  the  faith  of  the  trans- 
ferror, but  on  the  effect  of  the  transfer.    Nor  is  the  replication  valid 
under  the  12th  section,  as  that  relates  only  to  compulsory  sequestra- 
tion, which  this  does  not  appear  to  have  been. 

With  regard  to  the  2nd  replication  we  are  not  agreed.    Mr.  Justice 
Wue  is  of  opinion  that  it  is  bad,  because  he  thinks  that  the  plaintiff '« 
claim  is  founded  upon  the  acceptance  by  the  defendants  of  a  bill  which 
could  only  be  transferred  by  the  order  of  Messrs.  Lloyd;  and  that  as 
it  is  alleged  in  the  declaration  that  the  defendants  endorsed  the  same 
to  the  plaintiffs  (which  means  a  writing  of  the  name  of  the  party 
transferring  it  on  the  bill,  and  a  delivery  for  the  purpose  of  completing 
such  transfer — Marston  v,  Allen  (8)  ;  Bromage  v,  Lloyd  (4)  ;  and  that 
according  to  the  plea  at  the  time  of  the  endorsements  the  Lloyds  were 
insolvent,  and  that  it  had  the  effect  of  preferring  a  creditor ;  the  facts 
set  out  in  the  replication,  amount  to  no  more  than  this,  that  Lloyds 
having  drawn  the  bill  made  by  the  plaintiffs  their  agents  to  get  it 
accepted,  with  a  promise  by  them  that,  if  they  were  allowed  to  draw 
upon  them,  they  would,  when  the  bill  came  back  accepted,  endorse  it 
to  them  for  discount,  the  proceeds  to  go  to  their  general  credit, — in 
the  words  of  the  replication,  "  to  cover  any  amount  so  drawn  against 
the  said  bills,  or  otherwise  due  by  Lloyds  to  the  plaintiffs."    His 
Honor  therefore  thinks  that,  as  until  the  endorsement  vras  complete 
the  defendants  were  not  liable  in  law  to  the  plaintiffs,  and  the  plea 
having  in  substance  alleged  that  at  the  time  of  the  endorsement  the 
plaintiffs  were  creditors,  the  replication  should  have  negatived  it  either 
directly  or  by  facts  necessarily  inconsistent  with  their  being  creditors ; 
and  that  as  there  is  no  direct  negative,  and  it  is  perfectly  consistent 
with  the  replication  that  there  were  debts  due  to  the  plaintiffs,  both  at 
the  time  of  the  drawing  and  the  endorsement,  it  is  not  an  argumentative 
traverse  of  the  plea. 

(3)  8  M.  &  W.  AM.  (4)  1  Exch.  32. 
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1860.  Peeling  the  force  of  his  Honor's  view,  I  am  neyertheloss  strongly 

Bank  op     inclined  to  think  that  the  second  replication  is  good,  becanse  it  is  in 

Australasia  substance  a  traverse  of  the  allegation  in  each  of  the  pleas  that  the 
Harbls.      endorsement  bj  Lloyd  and  Co,  had  the  effect  of  preferring  the  plain- 

DiclhidonCJ.  tifEs  as  an  existing  creditor  (within  the  meaning  of  the  Insolvent  Act) 
to  another.  Bj  the  second  replication  it  appears  that  Lloyd  and  Co. 
delivered  to  the  plaintiffs  a  bill  to  be  thereafter  endorsed  by  Lloyd  and 
Co.y  and  to  be  accepted  by  the  defendants.  The  bill  was  not  given  in 
satisfaction  of  a  pre-existing  debt,  but  in  order  to  get  a  future  advance. 
Lloyd  and  Co.  virtually  transferred  the  bill  to  the  plaintiffs,  not  by  the 
endorsement,  but  by  the  antecedent  delivery ;  and  the  endorsement  by 
Lloyd  and  Co,  was  not  to  pay  off  an  old  debt,  but  in  pursuance  of  an 
agreement  by  which  they  obtained  a  new  accommodation.  When  the 
bill  was  transferred  to  the  plaintiffs  they  were  not  creditors,  and  the 
transfer  of  the  bill  to  them  was  no  preference  of  them  as  a  then 
existing  creditor  to  another.  The  case  set  up  by  the  second  replication 
is  not,  in  my  opinion,  within  the  strict  construction  of  the  eighth 
section,  nor  do  I  think  that  the  Legislature  could  in  framing  that 
clause,  have  had  in  contemplation  such  a  transaction  as  that  mentioned 
in  the  second  replication.  In  the  construction  of  statutes  we  must 
intend  that  the  Legislature  contemplated  cases  that  ordinarily  happen, 
and  not  those  of  rare  and  singular  occurrence.  By  Tindall,  C.J.,  in 
ITyde  v,  Johnson  (5).  The  cases,  it  appears  to  me,  which  the  Legis- 
lature provided  for  by  the  eighth  section  of  the  Insolvent  Act  must 
have  been  the  common  transaction  of  an  alienation  to  satisfy  a  pre- 
existing debt  entirely  unconnected  with  the  alienation  before  it  was 
made.  But  here,  the  advance  by  the  plaintiffs  was  made  in  consequence 
of  the  transfer  of  the  bill,  and  also  of  the  engagement  to  endorse. 
They  never  would  have  advanced  the  moneys  but  for  that  transfer  and 
engagement.  The  loan,  and  the  endorsement  were  parts  of  the  same 
transaction,  and  the  endorsement,  so  far  from  being  a  liquidation  of  a 
pre-existing  debt  was,  in  effect,  a  purchase  of  a  present  accommoda- 
tion. I  am,  therefore,  of  opinion,  that  the  second  replication  is  a  valid 
answer  to  each  of  the  defendant's  two  pleas  now  under  our  considera- 
tion. 

In  this  case,  however,  it  may  not  be  necessary  to  discuss  the  validity 
of  the  replication,  for  we  are  clearly  of  opinion  that  the  pleas  contain 
no  answers  to  the  counts  to  which  they  are  respectively  pleaded.  The 
plea  could  only  be  deemed  by  us  to  be  good,  if  we  were  preparad  to 
hold  that  the  words  "  absolutely  void,"  at  the  end  of  the  8th  section 

(5)  2  BiDg.  N.S.  780. 


SUPREME   COURT  CASES.  l^^l 

of  the  Insolvent  Act,  5  Vict.,  No.  17,  meant  "  Toid  to  all  intents  and        I860, 
purposes,'*  and  not  merely  "  void  as  against  creditors."     The  case  of     Bank  op 
Dich  V.  Kidd,  decided  in  this  Court  on  the  13th  July,  1857,  was  pressed  ^^stralasu 
upon  ua  during  the  argument  as  a  case  precisely  in  point — that  the      Harris. 
said  words  "  absolutely  void  "  meant  void  in  all  respects,  and  against  DkkimonQJ. 
all  persons.    That  case  was  a  decision  on  the  6Lh  section  of  the  Act, 
but  we  are  of  opinion  that  it  is  as  applicable  to  the  8th  as  to  the  6th 
aection,  and,  therefore,  that  it  applies  directly  to  the  case  now  before 
us. 

We  are  of  opinion  that  the  decision  of  Dich  v.  Kidd  cannot  be 
supported,  and  that  it  ought  not  to  influence  our  judgment  on  those 
pleas.  Though  there  are  so  many  instances  in  recent  times  of  the 
Courts  in  Westminster  Hall  reversing  their  own  judgments,  we  should 
of  course,  be  very  reluctant  to  overrule  any  judgment  of  our  Court 
under  any  but  very  extraordinary  circumstances.  I  should  personally 
be  very  delicate  about  reflecting  on  the  decision  in  Dich  v  Kidd,  for  I 
dissented  from  it  at  the  time  it  was  delivered,  after  it  had  been  dis- 
cussed between  my  then  colleagues  and  myself,  and  it  is  not  agreeable 
now  to  set  up  my  opinion  again  behind  their  backs.  But  we  conceive 
that  we  may  now  properly  recede  from  the  decision  in  Dich  v.  Ktdd, 
as  this  Court  really  did  so  (though  it  was  cited)  in  the  recent  case  of 
' Machenzie  v.  Murnin,  by  saying  in  its  judgment  that  the  word  "  void" 
in  the  8th  section  meant  "  void  as  against  creditors."  That  construc- 
tion was  adopted  on  the  authority  of  Bryan  r.  Child  (6),  a  case  which 
was  not  brought  to  the  notice  of  the  Court  when  the  case  of  Dich  v, 
Kidd  was  argued. 

We  think  that  the  case  of  Bryan  v.  Child  was  a  sufficient  authorily 
for  the  opinion  expressed  in  Machenzie  v.  Murnin,  and  is  also  applic- 
able to  the  case  before  us.  The  expression  under  consideration  in 
Bryan  v.  Child  was  substantially  equivalent  to  that  in  the  8th  section 
of  our  Insolvent  Act.  In  Bryan  v.  Child  the  words  were  "  null  and 
void  to  all  intents  and  purposes."  In  the  Insolvent  Act,  section  8, 
the  phrase  is  "  absolutely  void."  Perhaps  the  words  in  Bryan  v.  Child 
are  stronger,  because  more  specific,  than  the  expression  in  the  Insolvent 
Act.  J^ow,  in  Bryan  v.  Child,  the  Court  of  Exchequer  held  that, 
looking  at  the  object  of  the  Act,  as  deduced  from  the  statute  itself,  that 
the  words  **  void  to  all  intents  and  purposes  "  were  to  be  confined  as 
operating  in  favour  of  creditors  only,  such  being  the  parties  for  whose 
benefit  the  Act  in  which  the  words  occurred  was  passed.  In  Bryan  r. 
Child,  during  the  argument,  Chief  Baron  Folloch  adverted  to  the 

(6)  5  Exoh.  368. 
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1880.        statutes  of  Elizabeth  respecting  ecclesiastical  leases.      As  to  wbicli 

Bank  of     Baron  Rolfey  in  his  judgment,  at  page  376  said,  nothing  can  be  stronger 

Australasia  ^j^j^^  ^^  words  used  in  those  statutes,  which  declare  that  leases,  not 

Harris,      authorised  by  them,  '*  shall  be  utterly  void,  and  of  none  effect,  to  all 

DicHfMonC.  J.  intents,  constructions,  and  purposes,  any  law  usage  or  custom  to  the 

contrary  notwithstanding."    Still  the  courts  only  said  that  such  leases 

were  not  meant  to  be  null  and  void,  as  against  the  lessors ;  that  the 

statute  was  made  for  the  benefit  of  their  successors,  and  that  the  leases 

were  only  void  as  against  them. 

As  the  large  words  contained  in  the  statute  which  came  under  con- 
struction in  Bryan  v.  Child,  and  equally  wide  words  in  the  statutes  of 
Elizabeth,  cited  by  Baron  Bolfe,  were  limited  to  make  the  particular 
transactions  in  those  cases  mentioned,  yoid  only  as  against  the  parties 
for  whose  benefit  it  appeared  from  the  Acts  themselves  the  several 
statutes  were  enacted,  it  follows  that  the  words  "  absolutely  void  '*  at 
the  end  of  the  8th  section  of  the  TnsolTcnt  Act  ought  to  be  limited  to 
mean  void  as  against  creditors,  if  we  can  collect  from  that  Act  that 
it  was  made  to  protect  the  creditors  of  an  insolvent. 

We  think  that  we  can  clearly  collect  from  the  Insolvent  Act  that  it 
was  made  to  protect  the  creditors  of  an  insolyent.  For  the  preamble 
of  it  is  in  these  words, — ''  Whereas  it  is  expedient  and  necessary  to 
make  provision  for  giving  relief  to  such  persons  as  by  misfortune, 
and  without  having  been  guilty  of  fraud  or  dishonesty  are,  or  may 
become  insolvent,  and  for  the  due  collection,  administration  and  distri- 
bution of  insolvent  estates  within  the  colony  of  New  South  Wales,  and 
for  the  prevention  of  frauds  affecting  the  same."  Against  whom  did 
the  Legislature  mean  that  the  honest  insolvent  should  be  relieved  ? 
The  answer  is  obvious,  against  his  creditors,  as  they  were  the  only 
persons  who  could  harass  him.  For  whose  benefit  was  his  estate  to  be 
collected,  administered,  and  distributed,  and  for  whose  advantage  were 
frauds  affecting  that  estate  to  be  prevented  ?  Clearly  for  the  benefit 
and  advantage  of  those  creditors  against  whose  demands  in  full  the 
insolvent  was  to  be  relieved.  Hence  we  think  it  is  clearly  to  be 
collected  from  the  preamble  that  such  parts  of  the  Acts  as  provide  for 
the  collection,  &c.,  of  estate,  and  for  preventing  frauds  affecting  the 
same  were  made  for  the  benefit  of  the  insolvent's  creditors.  Let  us, 
moreover,  consider  some  of  the  enactments.  Section  6  enacts  that  the 
transactions  therein  mentioned  shall  be  fraudulent  and  absolutely  void. 
The  7th.  section  enacts  that  the  matters  mentioned  in  it  shall  be  liable 
to  be  set  aside  at  the  instance  of  any  creditor.  Section  8  provides  that 
the  dealings  thereby  specified  shall  be  absolutely  void.     Now  it  may  be 
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argued  that  as,  by  section  7,  the  transactions  are  liable  to  be  set  aside        i860. 
at  the  instance  of  a  creditor^  and  that  as,  by  the  6th  and  8th  sections.     Bank  or 
they  are  to  be  absolutely  void,  the  construction  that  ought  to  be  put  Australasia 
on  the  6th  and  8th  sections  should  be  that  yoid  means  yoid,  not  only  as      Harris. 
against  creditors,  and  in  the  7th  section,  but  as  against  all  the  world.  j)ickinsonC.J» 
Such  an  argument  we  conceive  would  be  effectually  answered  by  the 
9th  section,  inasmuch  as  that  clause,  in  terms  referring  to  the  trans- 
actions mentioned  in  the  6th,  7th,  and  8th  sections,  and  at  the  same 
time  noting  the  difference  between  the  term  "declared  void  "  and  "  set 
aside  "  contained  in  the  three  sections,  speaks  of  the  creditors  par- 
ticularly, as  beiug  the  persons  in  virtue  of  the  provisions  of  the  Act 
entitled  to  have  the  alienations,  transfers,  gifts,  surrenders  or  deliveries 
of  such  estate,  goods  or  effects,  by  the  insolvent,  declared  to  be  void  or 
set  aside.     Moreover,  it  is  clear  from  the  9th  section  that  the  second 
transferee  of  any  property,  under  the  circumstances  specified  in  the 
three  preceding  sections,  would  take,  which  shews  that  the  first  transfer 
would  not  be  void  to  all  intents  and  purposes ;  indeed,  if  it  were  it 
would  follow  that  a  person  who  should  make  any  of  the  specified 
transfers  when  in  insolvent  circumstances,  although  he  become  solvent 
immediately  afterwards,  and  always  continued  so,  would  be  enabled, 
even  as  against  his  transferee,  to  hold  or  recover  the  property — a  result 
so  at  variance  with  the  scope  and  object  of  the  statute,  and  so  repug- 
nant to  natural  justice,  compels  us  to  put  some  limit  to  the  meaning  of 
those  words. 

Taking  these  views  as  we  do  of  the  9th  section,  and  as  it  moreover 
distinctly  declares  that  the  creditors  are  the  persons  who  are  entitled 
to  have  the  transactions  mentioned  in  the  8th  section  of  the  Insolvent 
Act,  declared  void,  and  as  the  assignees  have  not  interfered,  and  the 
defendant  does  not  appear  to  be  a  creditor  of  Messrs.  Lloyd  and  Oo,, 
we  are  clearly  of  opinion  that  the  pleas  are  bad,  and  that  the  plaintiff 
is  entitled  to  our  judgment. 

Order  accordingly. 

On  October  19th  another  demurrer  was  argued  in  this  case,  a  further 
averment  having  been  added  to  the  original  plea,  to  the  effect  that  the 
indorsement  of  the  bill  of  exchange  was  a  preference  of  the  plaintiffs 
to  the  defendants  and  the  other  creditors  of  G,  A.  Lloyd  and  Go. 

Isaacs  in  support  of  plaintiffs*  demurrer* 

Martin^  Q-C).,  for  the  defendants. 

Our,  adv.  vult. 
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18G0.  The  judgment  of  the  Court  was  delivered,  Dec.  13,  bj — 

Bank  of         The  Chief  Justice.    Tliis  was  an  action  by  the  plaintiffs  as  endoTsers 
isrRALAsiA  ^^  ^^^,^  |^.|2g  ^£  exchange,  drawn  by  Messrs.  O.  A,  Lloyd  and  Co,  upon  and 

Harris,  accepted  by,  the  defendants.  The  declaration  contained  two  countSj^to 
each  of  which  the  defendants  pleaded,  that  before  and  at  the  respeclive 
times  of  delivery  and  endorsement  of  the  said  bills  of  exchange,  and  up 
to  and  at  the  time  of  the  sequestration  by  the  said  G,  A,  Lloyd  and  Oo, 
of  their  estate  (the  said  sequestration  being  made  by  them  voluntarily) 
and  at  the  commencement  of  this  suit,  the  said  G.  A.  Lloyd  and  Co, 
were  indebted  to  the  plaintifFs,  and  to  the  defendants  and  to  divers 
other  persons ;  and  that  the  said  G,  A.  Lloyd  and  Co,  were  at  the  said 
times  respectively  insolvent  within  the  meaning  of  the  8th  section  of 
the  Act  of  the  G-overnor  and  Legislative  Council  of  New  South  Wales, 
6th  Victoria,  No.  17 ;  and  that  the  said  delivery  and  endorsement  had 
the  efEect  of  preferring  the  plaintiffs,  being  then  existing  creditors  of 
the  said  G,  A,  Lloyd  and  Co.,  to  the  defendants,  and  to  the  other 
creditors  of  the  said  G.  A.  Lloyd  and  Co. 

To  these  pleas  the  plaintiffs  demurred  and  also  replied,  setting  up 
a  defence  under  the  12 th  section  of  5  Victoria,  No.  17.  To  this 
replication  the  defendants  demurred ;  bub  the  argument  turned  upon 
the  validity  of  the  plea,  and  as  the  plaintiffs  are  entitled  to  judgment 
on  the  plea  it  is  unnecessary  to  consider  the  other  pleadings. 

The  plea  was  originally  pleaded  without  the  averment  that  the 
endorsement  had  the  effect  of  preferring  the  plaintiffs  to  the  defendant 
and  the  other  creditors  of  G.  A,  Lloyd  and  Co,  As  then  shown,  it 
was  held  bad  by  this  Court.  Wo  could  not  have  held  that  plea  good 
Avithout  holding  that  the  words  "  absolutely  void  '*  rendered  the  trans- 
action so  wholly  illegal  as  to  be  incapable  of  being  the  foundation  of 

any  right. 

« 

The  language  and  clear  intent  of  a  statute  may,  indeed,  induce  such 

a  construction,  as  is  shown  by  the  decisions  upon  the  Annuity  Acts, 
and  the  old  Gaming  and  Usury  Acts  ;  but,  on  the  other  hand,  similar 
words  in  the  statutes  relating  to  ecclesiastical  leases  have  been  held  to 
be  limited  in  their  operation.  So  also  under  the  English  Bankrupt 
Acts,  which  enact  that  warrants  of  attorney,  &c.,  not  duly  filed,  shall 
be  void  to  all  intents  and  purposes,  have  been  construed  void  only  as 
against  the  assignees.  Bryan  v.  Child  (6).  We  intimated,  however, 
our  opinion  that  the  8th  section  would  not  have  so  unqualified  a  con- 
struction.   This  was  the  general  effect  of  our  judgment;  but  we  also 

(6)  5  Exch.  368. 
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said  that,  even  if  the  transaction  was  avoided  as  against  any  creditor,        1S60. 
the  plea  did  not  show  that  the  party  setting  up  its  invalidity  was  a     Bank  of 
creditor.  Australasia 

Mr.  Martin,  upon  the  argument  of  this  demurrer,  contended  that  if  Harris. 
such  a  transaction  was  void  as  against  creditors,  it  must  be  void  as  ^ickinsonC.J. 
against  any  creditors ;  and  this  question  is  now  to  be  decided.  We 
have  again  considered  the  grounds  of  our  former  judgment;  and  are  of 
opinion  that  the  general  words  in  the  eighth  section  must  be  restricted, 
and  that  the  transactions  therein  specified  are  void  only  as  against  the 
whole  body  of  creditors. 

The  opinion  is  confirmed  by  a  more  minute  examination  of  the 
several  clauses. 

If  the  distinction  between  the  7th  and  8th  section  is  sufficiently 
noted,  the  ambiguity  of  the  latter  part  of  the  9th  section  will  be 
cleared  up. 

By  the  7th,  any  creditor  injured  by  an  alienation  without  valuable 
consideration  may  apply  to  set  it  aside,  but  only  so  far  as  such  creditor 
is  prevented  from  receiving  the  full  amount  of  his  debt.  But  under 
the  8th,  the  alienations,  &c.,  having  the  effect  of  preferring  any  creditor, 
are  absolutely  void — that  is,  as  we  have  already  said,  as  against  the 
whole  body  of  creditors. 

The  9th  section  then  contains  an  exception  in  favour  of  hona-Jide 
purchasers ;  but,  in  order  still  to  effect  the  object  of  the  statute  enacts 
that  "in  all  such  cases  the  person  to  whom  such  estate,  goods,  or 
effects  were  alienated,  transferred,  given,  surrendered,  or  delivered  by 
the  insolvent  shall  be  bound  and  obliged  to  pay  the  true  value  of  all 
such  estate,  goods,  and  effects  by  them  disposed  of  to  a  third  party,  to 
OT  for  behoof  of  such  of  the  creditors  of  the  insolvent  as  in  virtue  of 
the  provisions  of  this  Act  shall  be  entitled  to  have  the  alienations, 
transfers,  gifts,  surrenders,  or  deliveries  of  such  estate,  goods,  or  effects 
by  the  insolvent  declared  to  be  void  or  set  aside."  "  To  or  for  behoof 
of  such  of  the  creditors/'  <&c.,  would  mean  the  creditor  or  creditors 
whose  debts  existed  at  the  time  of  alienation,  if  the  application  were 
made  under  section  7,  or  the  whole  body  of  the  creditors,  represented 
by  the  assignees.  See  Doe  v.  Ball  (7),  if  the  alienation  was  void  under 
the  8th  section. 

The  12th  section  further  confirms  this  construction.  It  enacts  that 
'*  all  payments  made  to  any  creditor  by  any  person  not  compelled  by" 
legal  process  to  make  the  same,  and  knowing  himself  to  be  insolvent^ 

(7)  11  M.  &  W.  531. 
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1860.       or  in  contemplation  of  Bonendering  his  estate  as  inaolyent,  or  knowing 

Bank  or     that  legal  proceedings  for  obtaining  an  order  of  sequestration  as 

AusTBALAsiA  {ngolvcnt  liavo  been  commenced,  or  that  any  such  order  has  been  made^ 

Harris,      shall  be  and  are  hereby  declared  to  be  fraudulent,'*  and  then  there  is  a 

Dicl-insmCJ.  proviso  that  a  person  receiving  such  fraudulent  payment  shall  be  liable 

to  pay  back  for  the  benefit  of  the  creditors  of  the  insolvent. 

Now  the  creditors  are  represented,  and  can  only  act  by  the  assignee, 
the  assignees,  therefore,  and  they  alone,  could  sue  to  recover  back  such 
fraudulent  payment. 

Again  the  10th  section  declares  absolutely  void  all  warrantB  of 
attorney  and  cognovitB  actionem^  alienations,  transfers,  gifts,  surrenders, 
deliveries,  mortgages,  or  pledges  of  any  estate,  goods,  or  effects,  real 
or  personal,  made  by  any  person  after  any  order  of  sequestration  of 
his  estate  has  b3en  made,  and  before  he  shall  have  obtained  his 
certificate. 

The  object  of  this  section  is  similar  to  those  of  the  provisions  in  the 
English  Bankrupt  Acts,  which  vested  the  property  of  an  uncertificated 
bankrupt,  or  of  a  twice  certificated  bankrupt  whose  estate  had  not 
paid  fifteen  shillings  in  the  pound  in  his  assigns,. and  the  decisions 
upon  these  statutes  afford,  we  think  a  good  guide  to  the  construction 
of  these  words  *'  absolutely  void,"  in  the  8th  section  of  the  Insolvent 
Act  of  this  colony. 

In  the  construction  of  the  last  mentioned  Imperial  Acts,  it  was 
held,  however,  that  until  the  assignees  interfered,  the  bankrupt  could 
acquire  property  and  contract  and  bring  actions  in  respect  of  such 
property  and  contracts.  Herbert  v,  8ai/er  (8).  It  was  said  in  the 
judgment  of  the  Exchequer  Chamber  "  otherwise  there  would  be  no 
protection  to  persons  dealing  with  an  uncertificated  bankrupt;  not 
only  would  they  acquire  no  title  by  purchase  from  him,  but  payments 
for  such  purchases  and  for  all  debts  due  to  the  uncertificated  bankrupt 
would  be  invalidated." 

The  inference  to  be  deduced  from  the  construction  put  upon  the 

various  sections  that  the  general  words  must  be  applied  in  a  restricted 

sense,  is  that  the  words  "  absolutely  void,"  in  the  8th  section  of  our 

Act,  must  in  a  like  manner  be  restricted.    Cases  might  even  be  put 

where  to  hold  such  transactions  void  would  injure  creditors.     Suppose 

a  person  in  insolvent  circumstances  had  by  way  of  preference,  assigned 

to  a  creditor  in  discharge  of  a  large  debt,  a  property  which  at  the  time 

of  the  insolvency  had  much  depreciated  in  value  while  the  other  assets 

had  increased. 

(8)5Q.B.  965. 
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If  Bucli  conTeyance  was  absolutely  roid,  the  creditor  would  be  able      .  1860. 
to  throw  his  depreciated  property  upon  the  estate*  and  to  claim  to  be     Bank  of 
-paid  along  with  the  other  creditors  out  of  the  more  valuable  assets ;  Austkalasia 
whereas,  in  the  view  we  take,  the  assignee  might  treat  the  payment  as      Harris. 
valid,  and  the  creditor,  who  had  been  preferred,  would  be  obliged  to  lHch7i8<mC,J. 
put  up  with  his  bad  bargain. 

Looking,  therefore,  to  the  general  scope  of  the  Act,  and  the  necessity 
upon  grounds  of  convenience  for  restricting  these  words  in  the  8th 
section,  we  are  of  opinion  that  they  could  only  apply  in  favour  of  the 
creditors  collectively. 

There  may  be  circumstances  in  this  particular  case  which  would 
prevent  the  present  defence,  if  successful,  from  being  unjust.  But  it 
would  be  a  most  anomalous  and  strange  law  which  should  allow  the 
acceptor  of  a  bill  of  exchange  to  escape  payment  of  it  to  an  endorsee, 
because  his  endorser,  being  insolvent,  had  given  it  to  him  in  part 
payment  of  a  previous  debt,  and  thereby  preferred  him  to  some  other 
creditor.  He  (the  endorsee)  might  be  entirely  ignorant  of  the  circum- 
stances, and  therefore  altogether  innocent  of  any  fraud,  a  just  debt 
would  be  evaded,  and  yet  the  estate  of  the  insolvent  not  benefited. 

The  ground,  indeed,  taken  by  the  demurrers,  that  this  transaction 
had  not  been  declared  void,  is  not  in  our  opinion  sustainable,  because 
the  assignee  would  have  a  right  as  against  the  Bank  of  Australasia,  to 
treat  the  endorsement  as  void,  without  having  any  declaration  of  the 
Court  that  it  was  so.     Mackenzie  v.  Murnin  (10). 

The  precise  mode  in  which  the  assignees  would  enforce  his  right  may 
indeed  be  a  matter  of  difficulty,  as  the  House  of  Lords  have  decided  in 
Toung  v,  Billiter  (9)  reversing  the  judgment  of  the  Exchequer 
Chamber,  that  although  the  1  and  2  Vict.,  c.  110,  s.  59,  declares  certain 
assignments  by  an  insolvent  void^  the  assignees  cannot  maintain  trover 
in  respect  of  a  seizure  under  such  void  assignments  before  the  date  of 
the  insolvency.     (See  Times,  August,  1860.) 

It  remains  only  to  us  to  notice  the  argument  of  Mr.  Martin,  that 
Mackenzie  v.  Murnin  was  an  authority  against  our  present  view,  and 
shows  that  a  transaction  which  is  void  against  all  creditors  is  void 
against  each  of  them. 

That  case  only  shows  that  the  words  '*  absolutely  void  "  mean,  are 
void  as  against  creditors,  the  meaning  of  "  void  as  against  creditors  *' 
is,  that  a  transaction  may  be  avoided  by  all  the  creditors  acting  by 
their  assignee  for  their  common  benefit,  but  not  that  a  single  creditor 

(9)  25  L.  J.  Q.B.  169. 
(10)  The  Sidney  Morning  Herald,  Oct.  29,  1859,  and  Jan.  3, 1860. 
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1860.        may  defeat  it  for  a  private  advantage  of  his  own,  in  which  the  other 

Bank  of     creditors  are  not  to  participate.     It  is  true  that  if  a  transaction  is  void 

Australasia  ^  against  all  the  creditors,  it  is  void  as  against  eaeh  of  them,  but  as 

Harms,      against  him  only  as  one  of  the  body  of  creditors,  not  as  an  individual. 

Dicl'tnsonCJ.  We  are  therefore  of  opinion  that  Mackenzie  v,  Murnin  is  no  authority 

against  our  present  view,  which  is,  that  the  demurrer  to  the  pleas  must 

be  sustained. 

Demurrer  upheld. 

On  appeal  to  Privy  Council  it  was  held  that  on  the  whole  record  the 
Bank  of  Australasia  was  entitled  to  judgment,  and  that  the  appeal 
must  be  discharged  with  costs.  The  judgment  is  reported  1  S.C.R. 
App.  12,  and  15  Moo.  P.O.  97  and  116. 
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BEGINA  V.  EBWIK  (I)  i860. 

25  Gto,  II,  c,  36,  s.  8 — Brotlid'heeping — Special  case. 


Dec,  21. 


DicJciiuon 
C.J.  (2) 
The  statute,  25  Geo.  11,  c.  36,  s.  8  (3),  is  in  force  in  New  South  Wales.  and 

A  Crown  Prosecutor  may  support  a  conviction  by  any  law  that  can  be  found  to        "  *^^  **• 
sustain  it,  without  making  election  as  to  any  particular  statute  or  section. 

This  was  a  special  case  from  the  Metropolitan  Quarter  Sessions,  on 
points  arising  out  of  the  trial  and  conviction  of  Fatrich  Mrwin,  for 
keeping  brothels. 

Erwin  had  been  sentenced  to  imprisonment  for  two  years,  and  a  fine 
of  £50,  for  keeping  certain  brothels  in  Erwin-alley,  Clarence-street. 

Butler^  for  the  Crown,  supported  the  conviction  under  sec.  8  of  25 
Geo.  II,  c.  36,  upon  the  ground  that  there  was  evidence  that  Erwitiy 
though  not  ostensibly  the  keeper  of  these  houses,  but  the  landlord,  was 
really  the  keeper  of  them,  and  by  craftily  avoiding  to  appear  so  drew 
profit  from  prostitution  and  other  crime  there  carried  on.  It  appeared 
that  Erwin  had  interfered  by  giving  orders  to  the  women  about  the 
closing  of  their  houses,  that  he  had  Compelled  them  to  buy  liquor  of 
him  for  the  use  of  themselves  and  their  visitors  under  a  threat  of 
turning  tbem  out,  and  that  he  had  summarily,  and  in  a  most  brutal 
manner,  entered  a  house  and  ejected  one  woman  because  she  "  did  not 
pay." 

Isaacs,  for  the  prisoner,  contended  that  the  statute  was  not  in  force 
here,  that  the  Crown  Prosecutor  ought  to  have  been  put  to  his  election 
as  to  the  statute  under  which  he  proceeded,  and  that  the  evidence  was 
not  sufficient  to  prove  that  Erwin  was  the  keeper  of  these  houses 
within  the  meaning  of  the  statute. 

Their  Honobs  held  that  not  only  was  the  conviction  good,  but  a  very 
proper  one.    The  statute  and  section  alluded  to  being  applicable  to 

(1)  The  Sydney  Morning  Herald,  Dec.  22,  I860.  Cited  8,  N.S.W.  L.E.  63. 
(2)  Acting.  (3)  And  whereas,  &c.,  be  it  enacted  that,  &c.,  any  person  who 

shall  at  any  time  hereafter  appear,  act,  or  behave  him  or  herself  as  master  or  mistress, 
or  as  the  person  having  the  care,  government,  or  management  of  any  bawdy  house, 
gaming  house,  or  other  disorderly  house,  shall  be  deemed  and  taken  to  be  the 
keeper  thereof,  and  shall  be  liable  to  be  prosecuted  and  punished  as  such,  notwith- 
standing he  or  she  shall  not  in  fact  be  the  real  owner  or  keeper  thereof. 


1850 
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I860. 


Regika 

V. 

Erwin. 
The  Court. 


the  circumstances  of  the  colony  were  in  force,  and  the  case  of  JEnriu 
was  just  one  of  that  kind  it  was  meant  to  meet.  He  had  acted  in  such 
a  way  as  no  mere  landlord  had  a  right  to  act,  and  the  jury  were  there- 
fore warranted  in  regarding  him  as  one  who  "  by  subtle  contriTance" 
was  drawing  a  profit  as  the  keeper  of  these  houses,  and  the  master  of 
the  women  who  inhabited  them,  and  all  that  the  Crown  Prosecutor  wu 
bound  to  do  was  to  present  and  proTO  a  conviction  under  any  law 
which  could  be  found  to  sustain  it,  without  making  election  as  to  any 
particular  statute  or  section. 
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SPIER  Am>  AiroTHBB  v.  the  HUNTEE  RIVER  S.N.  Co.  (1) 

Interpretatwn  of  nUUutes — 16  Tic,  I^o,  46,  see,  35  —Contributory  negligence. 

Where  a  vessel  is  at  anchor  without  showing  the  lights  required  by  16  Vic,  No. 
46,  sec.  35,  and  is  run  down  by  another  vessel,  notwithstanding  the  fact  that  a 
light  was  exhibited  from  the  former,  clearly  visible  to  the  latter,  the  owners  of  the 
latter  are  Uable,  in  spite  of  the  contributory  negligence  of  the  other,  if  the  injury 
oonld  have  been  avoided  by  the  exercise  of  ordinary  diligence,  and  the  statute  is 
not  to  be  interpreted  so  as  to  allow  the  running  down  of  vessels  insufficiently 
lighted. 

Appeal  from  the  decision  of  a  District  Court  Judge,  refusing  a  new 
trial. 

This  was  an  action  to  recover  damages  said  to  have  been  sustained 
bj  the  schooner  {Liberty)  belonging  to  the  plaintiff,  from  a  collision 
therewith  of  the  Pafertonj  a  steamer  belonging  to  the  defendants, 
before  Acting  Judge  Holroi^d,  and  a  jury,  in  which  the  plaintifE  had 
obtained  a  yerdict. 

The  defence  had  been  that  the  collision  had  been  caused,  wholly  or 
partially,  by  the  failure  of  those  on  board  the  schooner  to  exhibit  a 
bright  light  at  her  mast-head,  as  required  by  the  harbour  regulations. 
*  The  collision  took  place  as  the  schooner  was  at  anchor,  near  the 
Pyrmont  Bridge.  The  facts  found  by  the  jury  were,  that  there  had 
not  in  fact  been  a  light  at  the  mast-head  of  the  schooner  at  the  time  of 
the  collision,  but  that  there  was  some  lantern  on  board  which  cast  a 
bright  light  all  around  the  horizon,  and  that  it  was  wholly  through 
negligence  on  board  the  steamer  and  not  through  the  absence  of  a 
mast-head  light  that  the  collision  had  taken  place.  The  question  was 
whether  the  breach  of  the  regulations  made  under  16  Vic,  No.  46, 
prevented  the  plaintiffs  from  recovery. 

Isaacs,  for  the  defendant  Company.  Section  35  of  the  Act  prevents 
the  plaintiffs  from  recovering. 

Faucett,  contra. 

Their  HoyoBS  were  of  opinion,  upon  mature  consideration,  that 
the  appeal  must  be  dismissed  with  costs.  Looking  at  the  statute 
itself,  it  would  decidedly  appear  to  bear  out  the  view  contended  for  on 
the  part  of  the  appellants,  but  if  that  were  the  case,  all  other  vessels 

(1)  The  Sydney  Morning  Herald,  Jan,  1,  1861.  (2)  Acting  Chief  Justice 


1860. 


Dec.  31. 

Dickinson 

C.J.  (2) 

and 

Milford  J, 
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1860.        might  amuse  themselves  with  impuDitj  by  running  into  any  ship  irhidi 

Spier       ^^^  ^ofc  happen  to  have  a  light  at  the  mast-head  however  well  she 

Hda'tbr     i^ight  be  lit  up  in  other  respects.    It  was  to  avoid  attaching  an  absurd 

River  S.N.  meaning  oi  this  kind  to  the  law  that  the  Judges  in  England  had 
decided  to  interpret  it  according  to  the  common  law  doctrine,  and  this 

The  Court,  ^j^g^  \^q  iJj^  principle  of  interpretation  applied  for  the  purpose  of  the 
present  case.  The  direction  to  the  jury  that  the  defendants  must 
recover  if  the  plaintiffs  had  been  at  all  contributory  to  the  collision 
was  therefore  more  favourable  (o  the  defendants  than  it  should  hare 
been,  for  the  common  law  doctrine  was  this :  that  a  person  contributing 
by  negligeuce  to  his  own  injury  should  not  recover  damages  unless  the 
other  party  could,  by  the  exercise  of  ordinary  care,  have  avoided 
inflictiug  the  injury.  Now,  although  the  statement  of  facts  was  but 
meagre,  there  was  sufficient  for  the  Court  to  see  that  the  schooner, 
although  it  had  not  a  mast-head  light,  had  a  lantern  which  showed  a 
clear  light  all  around ;  and  that  in  the  opinion  of  the  jury  the  absence 
of  a  mast-head  light  had  not  at  all  contributed  to  the  collision,  but  that 
such  collision  resulted  from  the  fault  of  those  on  board  the  steamer. 
These  being  questions  of  fact  with  which,  according  to  law  as  now 
interpreted,  the  jury  below  had  a  right  to  deal,  and  the  acting  Judge 
having  upon  these  questions  of  fact,  and  in  the  exercise  of  the 
discretion  vested  in  him,  refused  to  grant  a  new  trial,  neither  the 
verdict  nor  his  decision  could  be  disturbed. 
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WINCHESTER  V.  HUTCHINSON.  (1)  1861. 

Jan»  9. 

Sale  of  land  in  execution— 5i  Oeo.  Ill,  c.  15,  see.  4. 

Dichinson 

C  J  (2) 
A  conveyance,  by  bargain  and  sale,  by  the  Sheriff,  of  chattels  real  taken  in         '^^  ' 

execution  and  sold  under  sec.  4  of  54  Geo.  Ill,  cap.  15,  will  pass  the  legal  as  well       Wise  J. 

as  the  equitable  estate  in  the  lands  to  the  purchaser,  the  conveyance  taking  effect 

by  operation  of  law. 

JuDQMEST  in  this  case  was  deliyered,  January  9,  by — 

The  Chief  Justice  (2).  This  was  an  action  of  ejectment  tried 
before  me  at  Maitland  on  the  30th  March,  1860. 

At  the  trial  the  plaintiff  stated  that  he  had  three  or  four  years 
before  lent  money  to  the  defendant,  who  then  as  a  security  deposited 
with  the  plaintiff  some  papers. 

The  defendant,  however,  afterwards  granted  away  the  land  mentioned 
in  the  papers.  The  defendant  obtained  a  grant  of  land  from  the 
Crown,  in  the  name  of  Henry  Winchester, 

There  was  produced  in  evidence,  a  conveyance  of  the  land  from  the 
defendant  to  one  Feter  Greeny  and  a  conveyance  thereof  from  Green 
to  the  defendant. 

A  judgment  afterwards  having  been  obtained  against  the  defendant 
the  land  in  question  was  seized  under  a  "  fieri  facias,"  and  the  plaintiff 
bought  it  at  the  sale  of  the  defendant's  property  by  the  Sheriff.  The 
judgment  against  the  defendant  was  proved,  and  also  the  Sheriff's 
bargain  and  sale  of  the  land  to  the  plaintiff.  Upon  this  state  of  facts, 
Mr.  Isaacs  for  the  defendant  moved  for  a  nonsuit,  and  thereupon  by 
consent  I  reserr'ed  leave  to  move  that  a  nonsuit  should  be  entered,  and 
I  directed  a  verdict  for  the  plaintiff,  and  the  jury  delivered  a  verdict 
accordingly. 

Last  term  Mr.  Isaacs,  pursuant  to  the  leave  reserved,  moved  the 
Court  that  a  nonsuit  should  be  entered.  Mr.  Faticeft,  for  the  plaintiff, 
opposed  the  application, 

Mr.  Isaacs  argued  that  nothing  passed  under  the  SherifTs  sale  to  the 
plaintiff  but  an  equitable  interest ;  and  that,  as  no  conveyance  of  the 
land  by  the  defendant  to  the  plaintiff  had  been  proved,  the  plaintiff 

(1)  The  Sydiiey  Morning  HcraM,  Jan.  10,  1861.       (2)  Acting  Chief  Juatice. 
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1861. 


_  had  not  such  a  legal  title  to  the  land  as  was  necessary  for  him  to  show 
Winchester  in  the  common  law  action  of  ejectment.  He  cited  the  statute  54 
Hutchinson.  GFeo.  Ill,  c.  15,  sec.  4,  and  the  New  South  Wales  Acts  5  Vic,  No.  9, 

IHckinsonCJ.  ^^^'  •^^'  ^  ^^^^  ^^'  ^^'  ^^^^'  ^^'      ^®  *^®^  referred  to  Thomson  r. 
Grant  (3). 

Mr.  Fauceify  on  the  other  hand,  cited  the  Title  to  Land  Acts,  1858, 
and  the  following  cases :  Flaj/fair  v,  Muagrove  (4)  ;  Giles  c.  Groter 
(5)  ;  and   Doe  d.  Rughes  v,  Jones  (6). 

We  hare  considered  this  case.  At  common  law  the  property  in 
chattels  seized  under  aFi.  Ea.  remains  in  the  execution  debtor  till  they 
are  sold  by  the  sheriff.  Upon  such  a  sale,  but  not  before,  tho  property 
in  them  vests  in  the  SherifPs  vendee.  Giles  v.  Grover.  In  the  caae  of 
chattels  real,  such  as  a  term  of  years,  no  property  vests  in  the  Tendee 
till  the  SherifE  has  executed  an  assignment  of  it.  Doe  d.  Sugkes  v. 
Jones,  And  that  assignment  according  to  the  opinion  of  Baron  J2o(/^ 
in  Flayfair  v.  Musgrove,  must  be  a  deed  of  bargain  and  sale.  In  all 
these  instances  the  law  conveys  the  property  to  the  purchaser  through 
the  Sheriff,  as  a  conduit  pipe.  In  these  cases  the  Sheriff  is  not  the 
conveying  party,  but  only  the  medium  of  transfer.  The  execution 
debtor  is  not  the  conveying  party.  But  on  sale  the  property  ia 
conveyed,  and  under  the  circustances  the  conveyance  takes  effect  by 
operation  of  law.  In  these  cases  the  purchaser  obtains  not  an  equit« 
able,  but  a  legal  title,  whether  the  chattels  be  personal  or  real,  and  it 
is  complete  immediately  on  the  sale  and  assignment  by  the  Sheriff. 

But  in  the  case  before  us,  the  property  in  question  is  not  chattel,  bat 
real.  It  may,  however,  be  contended  that,  according  to  Thomson 
V,  Grant y  it  has  been  rendered  personalty  by  force  of  the  statute  54 
George  III,  c.  15  see.  4.  However  that  may  be,  it  was  liable  to  the 
claim  of  the  defendant's  execution  creditor  by  virtue  of  the  last 
mentioned  enactment,  and  for  the  purpose  of  satisfying  him  was 
subject  to  the  same  process  for  selling  it  in  like  manner  as  personal 
estates  in  the  colony  were  at  common  law  seized  and  sold  for  the 
satisfaction  of  debts.  Now  as  the  maimer  in  which  a  chattel  real  was 
sold  for  the  satisfaction  of  a  debt  was  by  deed  of  bargain  and  sale  by 
the  Sheriff,  we  therefore  think  that  the  defendant's  property  was  by 
the  Sheriff's  bargain  and  sale  thereof  as  legally  vested  in  the  plainlaff, 
as  a  similar  sale  of  a  term  of  years  would  have  vested  in  him  the  legal 
interest  therein  before  the  statute.    The  land  could  not  be  assets  for 

(8)  1  Russell,  540.         (4)  14  M.  &  W.,  239.         (5)  9  Bing.,  128.        (6)  1  Dov. 

N.S.,  362. 
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the  satisf action  of  the  claim  of  the  defendant's  execution  creditor        1861. 
obtainable  by  the  same  process  for  selling  the  same  in  like  manner  as  Winchester 
personal  estates  were  sold  for  the  satisfaction  of  claims,  unless  the  „      ^' 

^  '  HUTCHINSOX. 

purchaser  had  as  clear  a  legal  title  to  the  defendant's  realty  under 

DichinsonQ.J 
the  statute,  by  the  same  kind  of  conveyance  as  would  have  transferred 

the  defendant's  interest  in  a  chattel  real  to  him  before  the  statute 

51  Geo.  III.    If  a  purchaser  cannot  now  obtain  the  same  title  to  the 

real  property  of  the  defendant  under  a  bargain  and  sale  of  the  Sheriff, 

that  he  would  have  obtained  in  a  chattel  real  by  a  similar  proceeding 

at  the  common  law  he  must  obtain  it  in  some  other  way,  and  as  the 

t^reditor  cannot  be  satisfied  till  a  purchaser  is  procured,  it  follows  that 

the  creditor  must  have  the  debtor's  land  applied  for  the  satisfaction  of 

his  debt,  not  in  the  like  manner  (as  the  statute  directs),  but  in  a 

different  way  from  the  manner  in  which  his  debtor  personally  would 

before  the  enactment  have  been  applied. 

We  are  confirmed  in  the  views  we  have  taken  on  the  54<  Geo.  Ill, 
by  the  language  used  in  the  21st  section  of  the  Begistration  of  Deeds 
Act  (7  Vic.  No.  16).  The  5th  Vic.  No.  9  section  31  seems  to  have  no 
application  to  the  case  before  us,  aa  it  relates  to  sales  of  equities  of 
redemption,  whereas  what  the  Sheriff  sold  to  the  plaintiff  in  this  cause 
was  the  defendant's  legal  title  to  the  land  in  question. 

For  the  foregoing  reasons  we  are  of  opinion  that  a  legal  title  vested 
in  the  plaintiff  to  the  land  sought  to  be  recovered,  as  it  was  conveyed 
by  operation  of  the  statute  54  Geo.  Ill,  c.  15,  sec.  4,  to  the  plaintiff 
through  the  medium  of  the  Sheriff's  bill  of  sale. 

The  motion  to  enter  a  nonsuit  is  discharged  with  costf. 
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1861.  BEEES  V.  CHURCH.  (1) 

April  8.  District  Court— Special  case,  amendment  qf— Evidence  of  custom, 

^^^^^'^'       Where  a  special  case  from  the  DiBtrict  Court  has  been  amended  by  the  order  of 
Mil/onl  J.     ^^^  District  Court  Judge  by  the  omission  of  certain  matter,  the  Supreme  Court 
will  not  look  outside  the  case  as  amended. 

Whether  an  architect's  charge  is  reasonable,  a  question  of  fact  for  the  jury,  is 
sufficiently  proved  by  showing  the  customaiy  charges  in  the  profession. 

Qucerey  whether  such  a  charge  could  be  enforced  if  the  custom  were  unreasonable.' 

MoTiOK  for  a  new  trial  on  a  special  case  ordered  by  tHe  Judge  of  the 
Metropolitan  District  Court,  in  an  action  for  work  done  at  Cook's 
Hirer  by  plaintiff  as  architect.  The  work  consisted  of  plans,  &c.  The 
verdict  of  the  District  Court  was  for  the  plaintiff.  There  were  two 
questions:  (1)  whether  eridence  of  custom  was  admissible;  (2) 
whether  the  evidence  given  in  this  case  was  of  that  kind. 

Martin,  Q.C.,  for  the  defendant. 

Isaacs,  for  the  plaintiff. 

The  Court  decided  that,  the  questions  being  whether  the  charge 
was  reasonable — a  question  of  fact  for  a  jury — it  was  sufficient  to 
prove  the  customary  charges  in  the  profession.  This  had  been  done 
by  the  testimony  of  architects,  who  stated  that  two  and  a  half  per 
cent,  was  usually  charged  in  such  cases.  There  was  a  difference  of 
opinion  on  a  point  not  material  to  the  case.  The  Chief  Justice  vrtL8  of 
opinion  that,  however  unreasonable  and  bad  a  custom  might  be,  if 
parties  entered  into  a  contract  concerning  any  matter — ^knowing  of  a 
custom  bearing  upon  that  matter — ^the  custom  would  be  sustained  by 
the  law  as  a  part  of  the  contract. 

Mr.  Justice  MiJford  was  of  opinion  that  if  a  custom  were  unreason- 
able or  bad,  any  contract  founded  upon  it  would  be  invalid.  After 
this  decision  of  the  Court  was  given,  Mr.  Martin  said  that  up  to  that 
moment  the  question  had  been  treated  as  one  of  usage,  as  appeared 
on  the  first  case  prepared  for  the  decision  of  the  Coiirt. 

Some  discussion  followed  as  to  whether  the  Court  should  examine 
the  first  case  prepared  by  direction  of  the  District  Judge,  which  had 
since  been  amended  by  the  order  of  the  same  judge.    In  the  amended 

case  matter  contained  in  the  first  had  been  omitted. 

In  conclusion,  the  Chirf  Justice  said  the  Court  finding  an  amended 

case  would  act  on  that,  and  that  only. 

New  trial  refused^ 

(1)  The  Shinty  Mornim^  HeraU,  April  9, 1861. 
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GRAHAM  r.  PENNELL.  (1)  X861. 

April  9. 
Impoundinrj  Act — 19  Vic.  No.  36 — Driving  cliargt!*,  Qf    h     CJ 

MilJoM  J. 
A  poundkeeper  is  not  entitled,  under  19  Vic.  No.  36  (2),  to  detain  cattle  for        w^^^t 
non-payment  of  driving  charges,  where  no  such  scale  of  charges  has  been  fixed  by  ^^    * 

the  magistrates. 

Ik  tbis  case  tbe  plaintiff*s  cattle  bad  been  impounded  for  trespass,  on 
whieb  the  plaintiff  paid  tbe  damages  wbich  were  demanded,  as  well  as 
tbe  pound  fees  and  pound  charges,  but  refused  to  pay  the  driving 
charges  demanded  by  tbe  impounder,  inasmuch  as  no  such  driving 
charges  had  been  fixed  by  the  magistrates.  On  this,  the  defendant, 
who  was  poundkeeper,  refused  to  deliver  up  the  cattle,  and  the  plaintiff 
brought  an  action  for  such  refusal  in  the  Wagga  "Wagga  District  Court. 
The  question  as  to  tbe  poundkeeper*s  liability,  under  such  circum- 
stances, was  referred  by  the  direction  of  the  District  Court  Judge,  to 
the  Supreme  Court. 

Darvall,  Q.C.,  for  the  plaintiff. 

Fauceit,  for  the  defendant. 

The  Chief  Justice  said  that,  having  looked  into  the  statute,  the 
Court  were  of  opinion  that  the  poundkeeper  had  no  right  to  detain  tbe 
cattle  for  driving  charges,  where  tbe  magistrates  had  fixed  no  such 
charges.  And  even  when  the  magistrates  had  fixed  these  charges,  he 
thought  there  was  no  power  given  by  the  Impounding  Act  to  detain 
cattle  on  account  of  them. 

Mr.  Justice  Milford  who  came  in  for  a  short  time  during  the  case, 
and  Mr:  Justice  Wise  concurred  in  the  decision,  and  the  case  was 
remitted  back  to  tbe  District  Court  to  be  dealt  with  in  accordance  with 
the  decision  of  the  Supreme  Court. 

(1)  The  Sydney  Morning  Herald,  April  10,  1861. 
(2)  Repealed  by  29  Vic,  No.  2. 
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^8gl'  CAMERON  V.  HAT  [No.  I].  (1) 

April  19. 

Stephen  C.J.  Coat^i — Exptimies  of  preparaXion  of  map  for  evidence, 

MUford  J. 

and 
WUe  J.  Expenses  incnired  in  the  mirvey  of  land,  from  which  a  map  was  prepared  for 

use  at  the  trial  of  an  action  of  trespass,  cannot  be  allowed  on  taxation,  even  thoagh 

the  map  was  absolutely  necessary  to  understand  the  evidence  ;  the  cost  of  making 

the  mop  may  be  allowed.     (The  Chief  Justice  diss,) 

Ajpflica-TIOH"  for  review  of  taxation.  The  question  was  whether  the 
expenses  of  a  surrej,  which  had  preceded  the  preparation  of  a  map,  in 
evidence  in  the  cause,  should  be  allowed,  or  onlj  the  actual  cost  of 
making  the  map  itself. 

April  12. 

Martin^  Q.C.  Such  expenses  cannot  be  allowed.  May  o,  Sdhy  (2)  ^ 
Gravatt  r.  Attwood  (3;  ;  Ormerod  v.  Thompson  (4). 

.  [Stephkn,  C.J.     Holmes  v.  Holmes  (5).] 

Faucett,  contra.     Mallady  v.  Bradley  (6). 

Our.  adv.  tmlt. 

The  Chief  Justice  and  Wise,  J.,  who  heard  the  original  argument, 
differed  in  opinion,  and  by  consent  Milford^  J.,  was  called  in.  Tbe 
judgment  of  the  Court  was  delivered,  April  19,  as  follows : — 

The  Chief  Justice  was  of  opinion  that  although  the  e4>^nB^^ 
incurred  by  a  witness  in  qualifying  himself  to  give  evidence  as  to  a 
particular  question  of  science  or  of  fact  ought  not  to  be  allowed,  it  was 
different  when,  as  in  the  present  case,  the  expenses  had  been  incnired 
to  produce  something  without  which  the  Court  and  jury  could  not 
understand  the  evidence,  and  which  was  referred  to  at  the  trial,  not  by 
one  witness,  but  by  all.  For  the  purpose  of  enabling  a  jury  to  under* 
stand  evidence  as  to  questions  of  locality,  it  was  common  for  all,  or 
some  of  the  jurors  to  have  a  view,  and  the  expenses  of  such  a  view 
were  allowed.      Here  what  was   done  by  jurors  was  done  by  tbe 

(1)  TJte  Sydney  Morning  Herald,  April  13  and  20,  1861,  and  3  S.C.R.  126  note. 
Cited  2  S.C.R.  11 ;  3  S.C.R.  126 ;  4  N.S.W.L.R.  30.  (2)  1  Dow.  P.C.N.S.  708. 
(3)  21  L.  J.  2  B.  215.  (4)  16  M.  &  W.  860.  (5)  2  Ring.  75.  (6)  Stephen's 
Supplement  to  S.C.  Practice  109. 
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surveyor.    The  jury  saw  the  ground  through  his  eyes,  and  there  was        ISSI- 


no  difference  in  principle  in  allowing  expenses  in  one  case  and  in  the     Camkron 
other.  H^V 

Wise,  J.,  with  whom  Mr.  Justice  Milford  substantially  concurred,  Stephen  C.J. 
held  that  the  authorities  were  conclusiye  against  an  allowance  of  any- 
tliing  beyond  the  cost  of  preparing  the  map.  It  had  probably  been 
held  necessary  to  lay  down  some  definite  rule  as  a  matter  of  convenience, 
for  unless  some  limit  were  imposed  it  was  difficult  to  see  where  a 
line  as  to  expense  was  to  be  drawn,  aud  who  was  to  judge  as  to  what 
was  necessaiy  and  what  unnecessary.  If,  for  instancOi  a  surveyor 
might  be  sent  from  Sydney,  one  might  be  brought  from  Melbourne,  or 
even  farther  away,  upon  the  plea  of  superior  competency. 

The  Frothonotary  was,  therefore,  directed  to  review  his  taxation, 
and  to  strike  out  the  allowance  in  question. 


13G0  SUPREME   COURT   CVSES. 


1861.    ^  SPEINQ  r.  TATE.  (1) 

July  J  2. 

Evidence — Exclusive  possession — Trespass. 
Stephen  C.J. 

*i^Q^  In  an  action  for  treepass  to  a  station  evidence  was  given  of  an  admission  by  the 

Wise  J.  plaintiff  that  certain  lands,  between  the  plaintiff's  and  defendant's  stations,  were 
not  part  of  his  station,  although  his  stock  had  been  allowed  to  graze  thereon. 
Evidence  was  also  given  that  at  the  lime  of  the  admission,  defendant's  station  had 
not  been  occupied  by  him.  There  was  no  evidence  of  any  occupation  license  by 
the  Crown. 

Held,  if  both  parties  had  been  in  possession  of  their  stations,  and  mutually  asserting 
exclusive  possession  of  the  lands  in  dispute,  such  an  admission  by  one  would 
naturally  mean  that  the  other  was  the  earfier  occujyant,  but  such  could  not  be  the 
inference  where  it  was  clearly  proved  that  the  disputed  tracts  were  exclusively  fed 
over  by  the  cattle  of  the  plaintiff  and  long  before  any  other  person  claimed  them. 

The  plaintiff  therefore  as  having  been  in  exclusive  possession,  was  entitled  to 
succeed  against  any  intruder,  without  authority  from  the  Crown. 

Motion  for  a  new  trial  in  an  action  for  trespass  to  a  station,  named 
Bogandeena,  on  the  Ciilgoa  Biver,  wherein  a  verdict  had  been  given 
for  the  defendant. 

Martin f  Q.C.,  and  Faucet f^  for  the  plaintiff. 

Darcall,  Q.C.,  for  the  defendant. 

The  motion  was  argued  April  15  and  17,  and  the  reserved  judgment 
of  the  Court  delivered,  July  12,  by — 

The  Chief  Justice.  This  is  one  of  the  numerous  class  of  actions 
Eor  trespasses  to  land  in  the  interior  by  sheep  or  cattle,  called  squatting 
actions.  The  declaration  contained  the  usual  allegations,  and  the 
defence  was  the  ordinary  one,  denying  possession  in  the  plaintiff. 
There  were  pleas  in  addition,  of  not  guilty,  and  justification  under  a 
Crown  license,  but  no  evidence  of  the  latter  was  given,  and  the  defen- 
dant's entrance  on  the  land  was  abundantly  preyed.  A  denial  of  such 
entry,  indeed,  as  will  presently  be  perceived,  was  no  part  of  the  defen- 
dant's case.  The  jury,  however,  by  some  inadvertence,  returned  a 
verdict  for  him  on  both  the  first  issues ;  and  we  have  now  to  decide, 
on  a  motion  for  a  new  trial,  whether  either  finding  can  be  sustained. 

The  facts  at  the  trial  before  Mr.  Justice  Milfordy  appeared  to  be  as 
follows : — The  plaintiff  went  up  to  the  station,  which  had  not  then  been 

(1)  The  Sydney  Morning  Ilei-aid,  April  16  and  18,  July  13,  1861. 


Stephen  C.  J» 
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formed,  in  the  year  1857,  accompanied  by  a  Mr.  Snape,  one  or  two        1861. 
other  gentlemen,  and  the  District  Commissioner.     With  that  officer's      Spring 
sanction,  it  seems,  two  adjoining  tracts  were  selected,  one  by  the       -,^' 
plaintiff,  and  the  other  by  Mr.  Snape ;  and  two  trees  were  marked,  to 
indicate  the  intended  boundaries.    The  assigned  direction  of  the  line, 
however,  from  these  trees  or  one  of  them,  appears  not  to  have  been 
understood  alike  by  both  parties,  or  it  was  forgotten  or  disregarded, 
for  Snape  declared  at  the  trial,  giving  evidence  for  the  defendant,  that 
the  line  ran  north  and  south  from  the  tree,  while  the  plaintiff  swore 
that  its  direction  thence  was  to  be  east  and  west.     Another  witness 
confirmed  Mr.  S/iape's  version  of  the  matter  and  the  Commissioner  was 
not  called. 

Whatever  may  be  the  truth  as  to  that  line,  it  is  certain  that  the 
plaintiff  shortly  afterwards  placed  cattle  on  the  ground,  in  accordance 
with  his  stated  belie E  of  its  direction  ;  and  in  particular  on  certain 
lagoons,  with  a  considerable  extent  of  country  adjacent  to  them 
(forming  the  land  in  dispute  in  this  action),  which  lie  within  it.  And 
these  cattle  remained  undisturbed  from  February,  1858,  and  fed 
continually  over  the  land,  up  to  the  middle  or  end  of  1850.  We 
collect  from  the  evidence  that  the  defendant  first  sent  cattle  on  the 
ground,  claiming  it  as  part  of  the  station  allotted  to  Snape^  in  the 
month  of  November  of  that  year.  It  is  conceded  that,  if  the  ascribed 
boundary  line  be  north  and  south  from  the  tree,  the  lagoons  and 
adjacent  country  are  properly  within  the  last-mentioned  station.  AVith 
respect  to  actual  possession,  however,  Mr.  Snape  never  took  any  ;  and 
the  station  was  wholly  unoccupied,  except  as  aforesaid,  until  the 
defendant's  entry  on  it  as  purchaser  from  Snape,  in  May  or  June, 
1959. 

Now  this  action,  it  can  hardly  be  necessary  to  say,  is  founded  on 
possession,  in  itself  a  legal  title,  except  against  him  who  can  shew  a 
better.  The  plaintiff's  right. to  a  verdict,  therefore,  in  the  absence  of 
any  such  title  in  the  defendant,  would  seem  so  far  to  have  been  indis^ 
putable.  It  was  sworn,  however,  (although  in  fact  denied  by  the 
plaintiff),  that  on  the  defendant's  going  up  to  take  possession,  the 
plaintiff  not  only  admitted  the  disputed  line  to  be  north  and  south, 
but  sent  a  "  blackfollow  *'  to  show  the  boundaries,  which  were  identical 
with  those  insisted  on  for  the  defence,  and,  shortly  afterwards, 
promised  to  remove  his  cattle  from  the  ground. 

It  is  indeed  not  very  clear,  what  in  particular  was  the  land  then 
referred  to ;  but,  if  the  jury  believed  the  witness,  it  was  certainly  some 
of  the  country  now  claimed  by  the  plaintiff,  and  not  improbably  all. 


Tate. 
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1861.  The  Judge  on  this  evidence  told  tbe  jury,  in  effect,  that  possesaion 

Spring  ^°  casoR  like  the  present  did  not  mean,  merely,  the  caBual  grazing  of  a 
party's  cattle  on  the  land,  or  a  passing  occasionally  over  it,  but  a  per- 
manent occupation  to  the  exclusion  of  all  other  persons ;  and  that  if 
two  contending  individuals  were  on  land,  with  cattle,  severally,  and 
one  of  these  two  said  to  the  other,  that  he  himself  had  no  right  to  be 
there,  it  was  evidence  against  the  speaker  as  to  such  possession.  The 
jury,  therefore,  evidently  relying  on  the  defendant's  evidence,  of  an 
admission  by  the  plaintiff  to  the  effect  stated,  found  a  verdict  againrfc 
him. 

We  do  not  think  that  the  Judge's  direction  was  wrong,  and,  as  a 
general  proposition,  we  believe  the  law  laid  down  by  him  to  be  correct. 
It  appears  to  us  to  be  impossible,  nevertheless,  for  the  reasons 
presently  to  be  given,  to  avoid  the  submission  of  this  case  to  another 
trial. 

We  will  assume  that  the  plaintiff  made  the  admission  and  promise 
imputed  to  him.  The  question  then  arises,  how  does  it  affect — ^and  to 
what  extent — ^the  issue  here  to  be  decided.  Under  the  ordinary 
circumstances  of  contest,  where  no  clear  and  undisturbed  possession 
is  shown  in  either  litigant,  but  especially  when  the  parties  have  been 
mutually  asserting  possession,  and  their  cattle  have  been  intermixed 
on  the  spot,  for  months  or  years  together,  such  an  admission  or 
promise  would  affect  the  issue  as  to  possession,  directly  and  most 
materially.  Per,  in  such  cases,  as  both  parties  cannot  have  been  in 
exclusive  possession  of  the  ground,  and  the  more  recent  comer  of  them 
is  the  trespasser,  an  admission  by  either  that  he  was  there  by  wrong, 
or  that  the  land  was  his  opponent*s  would  naturally  mean  (or  might 
reasonably  be  taken  to  mean)  that  the  latter  was  the  earlier  occupant. 
But,  in  the  present  case,  the  disputed  tracts  were  beyond  all  doubt, 
exclusively,  and  long  before  any  other  person  appeared  to  claim  them, 
fed  over  by  the  cattle  of  the  plaintiff.  When,  therefore,  he  made  the 
admission  imputed  to  him — even  supposing  that  at  that  moment  the 
defendant  had  also  entered,  so  that  both  had  equally  cattle  on  the 
ground  together — the  plaintiff  could  not  rationally  be  understood  to 
mean,  that  he  was  not  in  fact  its  first  occupant,  or  that  in  fact  his 
a.dversary  was.  With  as  little  could  it  be  inferred,  that  possession 
became  thence  in  effect  transferred  to  the  defendant.  All  that,  under 
the  circumstances  detailed,  it  was  fair  and  just  to  conclude  is  this  " 
that  the  plaintiff  believed,  or  knew  that  the  land  had  been  promised 
to  another,  who  (he  may  have  supposed)  held  a  license  for  it  from  the 
Crown,  and  therefore  had  a  right  to  the  possession. 
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Th^e  is  indeed  one  point  of  view,  in  which  it  has  been  suggested        1861. 


V. 

Tate. 


Stephen  C.J. 


that  the  case  may  possibly  be  considered.  Bearing  in  mind  the  great  Spring 
expanse  of  territory,  over  which  flocks  and  herds  in  the  interior  are 
temporarily  depastured,  or  occasionally  stray,  without  control,  it  is 
certain  that  the  mere  fact  of  sheep  or  cattle  feeding  over  land  may  not 
always,  and  under  all  circumstances,  establish  conclusively  possession 
in  their  owner.  If  he  had  not  the  actual  intent  exclusively  to  possess 
it— as,  for  instance,  if  the  animals  are  merely  stragglers  on  the  land, 
or  perhaps  in  some  other  cases  similar  in  character — it  might  be  un- 
reasonable to  deem  him  in  possession  of  it.  It  is  difficult  to  under- 
etand,  however,  on  what  ground  such  a  conclusion  could  have  been 
drawn  in  this  case.  But,  assuming  that  it  might  have  been,  no 
question  as  to  intention  in  the  plaintifP,  other  than  that  of  possession, 
was  on  the  trial  put  to  the  jury ;  nor  was  there  any  suggestion  on  that 
head,  beyond  the  effect  of  his  admission,  and  the  usual  caution  that 
possession  must  be  exclusive,  and  not  casual  merely. 

As  the  case  now  stands  it  is  clear  to  us  that  the  verdict  is  in 
opposition  to  all  principle,  and  dangerous,  as  tending  directly  to 
confound  the  distinction  between  possession  and  the  right  to  posses- 
sion, in  cases  of  this  nature.  While  the  present  rules  of  law  exist, 
which  govern  the  action  of  trespass  to  land,  they  must  be  observed. 
And,  by  those  rules,  he  who  is  in  the  possession  of  land,  although  the 
property  of  the  Crown,  is  entitled  to  succeed  in  such  an  action  against 
any  intruder,  who  does  not  adduce  for  his  act,  in  some  recognised 
form,  the  authority  of  the  Crown.  But,  in  this  action,  no  such 
authority  was  shown;  and  the  mere  allocation  of  land  by  a  local  Crown 
officer,  is  not  equivalent  to  such  an  authority. 
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1861.  MOFFAT  r.  O'TOOLE.  (1) 

April  16. 

Stfiifien  C.J.  Co-^ls  in  the  Dif<(nct  Courts  Application /or  an  examination  de  bene  esse, 
and 


Wts(  J. 


On  the  taxation  of  costs  of  a  suit  in  the  District  Conrt,  whether  as  against  a 
client,  or  between  party  and  party,  in  respect  of  what  is  done  in  Court,  only  such 
charges  can  bA«allowed  as  are  fixed  by  the  Act,  bat  this  rule  does  not  apply  to 
what  is  done  out  of  Court. 


Application  for  a  review  of  taxation  by  the  Prothonotary,  upon 
the  ground  that  in  taxing  the  costs  of  proceedingo  in  the  District 
Court  a  larger  amount  had  been  allowed  than  was  permissible  under 
the  Bcalid  of  District  Court  fees.  This  was  a  taxation  of  the  costs  of 
an  attorney,  for  which  he  had  a  verdict  against  a  former  client,  the 
defendant,  on  whose  behalf  he  had  conducted  a  suit. 

BlaJce^  for  the  defendant. 

Stephen^  contra. 

The  Chirf  Justice  said  that,  as  far  as  regarded  matters  done  in  any 
suit  in  the  District  Court,  no  charges  could  be  allowed  to  an  attorney 
against  a  client,  any  more  than  between  party  and  party,  except  such 
as  were  allowed  in  the  scale  of  costs  appended  to  the  statute.  If 
there  were  anything  done  in  Court  for  w^iich  the  schedule  of  fees  did 
not  make  provision  that  costs  should  be  allowed,  no  costs  could  be 
recovered  in  respect  of  it.  The  schedule  expressly  provided  costs  for 
attending  in  Court  to  move  for  a  new  trial,  and  "  for  any  other  special 
motion."  But  here  there  was  an  application  to  the  Judge  for  an 
examination  de  bene  esse,  for  which  no  provision  was  made  in  the  scale 
of  costs.  This  rule,  however,  did  not  apply  to  anything  done  by  the 
attorney  ouf  of  Court  to  further  the  suit.  For  instance,  the  brief 
generally  contained  matter  which  was  never  brought  before  the  Court 
at  all.  Por  all  such  matter  an  attorney  was  entitled  to  charge.  In  the 
present  case  it  was  not  shown  that  there  was  a  single  item  in  which 
the  Prothonotary  had  done  wrong.  The  application  must,  therefore, 
be  dism'ssed. 

(1)  The  Sydney  Morning  Herald,  April  17, 1861. 


Stephen  Q.J, 
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After  some  further  remarks  by  Mr.  BlaJce^  ihe  Chief  Justice  added        1861. 
tliat  the  case  should  be  referred  to  the  Prothouotary  for  his  report —      Moffat 
that  he  should  be  guided  by  the  principles  enunciated  by  the  Court.      q«,^* 
This  o£5cer  was  then  present  in  the  Court,  and  should  make  no  charges 
for  anything  that  was  not  essential  to  the  interest  or  success  of  his 
client. 

Wise,  J.,  concurred,  andcited  the  case  of  re  Toby  (2)  and  re  Keighletj 
(3)  as  conclusive  on  the  point.  The  statute  limited  the  costs  recover- 
able by  an  attorney  for  anything  done  in  Court,  but  did  not  prevent 
his  recovering  for  what  was  done  out  of  Court. 

(2)  12  Q.B.  694.        (3)  9  C.B.  339. 
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1861.  MACHATTIE  v.  LEE.    (I) 

Maliciotis  prosecution — Beasonabfe  cause. 


April  24. 
Stephen  C.J. 

'and     '        ^  ^'^  action  for  malicioot  proflecatioa  (on  a  charge  of  perjury)  the  Judge  is 

Wise  J.       entitled  to  direct  the  jury  to  say,  first,  whether  the  defendant  when  he  preferred 

the  charge,  honestly  believed  he  could  substantiate  it,  and,  secondly,  whether  he 

had  reasonable  grounds  for  such  belief.     Whether  there  was  a  reasonable  caQse 

for  the  charge,  is  a  question  of  law  for  the  deciuon  of  the  Judge. 

(Hedop  V.  Chaptnan,  23  L.J.Q.B.  49,  followed.) 

This  was  a  motion  for  a  new  trial  of  an  action  for  malicious  prosecu- 
tion  in  which  a  verdict  had  been  returned  for  the  defendant. 

Isaacs,  in  support  of  the  motion. 

Darvall,  Q.C.,  contra. 

The  plaintiff  had  rented  from  the  defendant  a  house  at  Bedfern, 
called  Ivy  Lodge,  and  the  latter  brought  an  action  against  the  former 
in  the  District  Court  for  damages  said  to  have  been  done  or  permitted 
by  him  during  his  tenancy.  [Reference  was  particularly  made  to  a 
stove  which  Machattie  swore  to  have  been  cracked,  and  which  L^e 
averred  was  quite  sound.  For  the  evidence  given  by  Machattie  at  the 
District  Court  Lee  instituted  a  charge  against  him  at  the  Police  Court, 
having  first  laid  his  case  before  Mr.  Moffat,  and  been  advised  by  the 
latter  that,  if  made  out,  it  would  be  a  sufficient  one.  Subsequently, 
however,  he  abandoned  this  prosecution.  He  was  subposnaed  to 
attend  at  the  instance  of  Machattie^  but  instructed  his  attorney  to 
withdraw  the  prosecution.  It  was  this  charge  of  perjury  at  the  Police 
Court  which  was  the  basis  of  the  present  action.  The  evidence  at  the 
trial  was  very  conflicting,  particularly  as  to  the  condition  of  the  stove, 
one  set  of  witnesses  swearing  that  it  was  cracked,  and  another  set  that 
it  was  sound.  The  Judge  at  nisi  prius  (Mr.  Justice  Wise)  had  left 
the  jury  to  say,  first,  whether  Lee,  when  he  preferred  this  charge,  had 
honestly  believed  that  he  could  substantiate  it,  and,  secondly,  whether 
he  had  reasonable  grounds  for  such  belief.  The  jury  had  found  a 
verdict  for  the  defendant,  and  added  a  rider,  acquitting  the  plaintiflT  of 
all  imputation  of  having  really  committed  perjury.  Upon  this  finding 
of  the  jury  the  Judge  had  ruled  that  there  was  reasonable  and  probable 

(I)  The  Sydney  Morning  Herald,  April  25,  1861,  and  10  N.S.W.  L.R.  182. 

Cited  10  N.S.W.  L.B.  182. 
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eaase  for  the  prosecution.    The  charge  of  His  Honor  was  noii7  com-        1861. 
plained  against  as  a  misdirection.     The  question  put  to  the  jury,  it  MACHAms 
was  contended,  was  really  one  as  to  whether  defendant  had  acted  upon        ^*'- 
reasonable  and  probable  cause,  which  was  a  question  for  the  Court 
alone,  consequently  that  the  jury  were  misled.    It  was  also  contended 
that  the  verdict  was  against  evidence,  and  was  inconsistent  with  the 
rider  by  which  that  verdict  was  supplemented.     Affidavits  by  some 
of  the  jurors  were  tendered  for  defendant,  but  rejected. 

The  CuiEF  Justice  said  that  in  order  that  his  judgment  on  the 
question  of  misdirection  might  not  be  misunderstood,  he  had  com- 
mitted it  to  paper.     This  judgment  was  as  follows : — 

To  sustain  an  action  for  a  malicious  prosecution,  two  things  must 
concur,  malice,  and  the  absence  of  reasonable  cause  or  ground  for  it. 
The  first  is  a  question  of  fact,  the  second  is  a  question  of  law.  In 
determining  the  first,  the  jury  may  (according  to  the  nature  of  the 
circumstances)  have  to  inquire  into  a  variety  of  matters,  among  these, 
whether  the  prosecutor  really  believed  the  charge  himself : — ^and  this 
may  depend  on  other  questions,  such  as  whether  he  believed  the  state- 
ments on  which  apparently  he  acted,  whether  he  did  in  truth  rely  on 
those  statements,  or  on  facts  known  to  himself,  whether  certain  other 
facts  or  statements  of  an  opposing  tendency,  were  then  known  to  him, 
and  so,  on  the  whole,  whether  he  himself  believed  that  there  was  pro- 
bable cause.  It  seems  clear,  that  a  prosecutor  who  had  no  such  belief 
was,  in  all  probability,  actuated  by  malice.  There  may  be,  also,  direct 
evidence  of  malice;  and  a  prosecutor,  it  is  obvious,  may  believe  the 
truth  of  the  evidence  on  which  he  proceeds,  and  the  reasonableness  of 
the  charge  deduced  from  that  evidence,  and  yet  prefer  it  solely  from 
feelings  of  malice.  But,  if  he  does  not  believe  that  evidence,  or  that 
the  charge  was  reasonable,  or  if  the  charge  was  flagrantly  unreason- 
able in  itself  (that  is,  utterly  without  reasonable  cause),  the  jury 
would  be  justified  in  inferring  malice.  So  much  for  the  first  point. — 
The  second  is,  looking  at  all  those  facts,  on  which  the  Judge  would 
hive  to  ask  the  opinion  of  the  jury,  was  there  reasonable  cause  for  the 
charge:— a  question  solely  of  law,  and  therefore  not  for  the  jury. 
Now  as  to  this,  it  seems  to  me  that  the  belief  of  the  prosecutor, 
except  in  one  point  of  view,  clearly  cannot  be  of  any  moment.  His 
own  belief  that  the  cause  was  reasonable  cannot  either  prove  or  tend 
to  prove  the  reasonableness,  for  that  is  a  question  of  law.  But  if, 
conversely,  he  did  not  entertain  such  a  belief,  then  no  cause  or  ground 
could  in  his  case  exist ;  since,  as  to  a  man  not  himself  believing  the 
charge  which  he  prefers,  it  necessarily  must  be  unreasonable.     (See 
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1861.        HaddricJc  v.  Heslop  (2).    The  question,  however,  whether  a  prosecutor 


Machattie  ^^s  reasonable  cause  for  preferring  his  charge,  and  whether  he  has 


V, 


J  reasonable  cause  or  grounds  for  believing  that  charge,  seems  to  me  to 

^     ,     ^  ^   be  the  same.     "Whatever  a  given  charge  may  be,  it  is  preferred  or  pro- 
Stephen  C.J.  ^    _  ^,       .*.  .,  .  i,     ,.  \^ 

secuted  reasonably,  if  the  prosecutor  reasonably  (i.e.,  on  reasonable 
grounds)  believed  it  to  be  true.  If  the  truth  of  the  charge  was 
reasonably  believed,  surely  it  could  not  be  unreasonable  to  prefer  the 
charge.  And  so,  conversely,  a  charge  which  the  prosecutor  reasonably 
prefers,  he  will,  if  he  believes  it  at  all,  believe  reasonably.  To  leave  it 
to  the  jury,  therefore,  to  say  whether  the  prosecutor  had  a  reasonable 
cause  for  believing  the  truth  of  his  charge,  is  to  my  mind  clearly  the 
same  thing,  in  effect,  as  leaving  it  to  them  to  say  whether  he  had 
reasonable  cause  for  the  prosecution ;  a  question,  as  already  observed, 
not  for  them,  but  the  Judge  alone.  In  the  particular  case  of  a  pro- 
secution for  perjury,  moreover,  the  placing  of  the  result  on  a  mere 
question,  whether  the  prosecutor  reasonably  believed  his  adversary's 
statements  to  be  false,  is  open  to  further  objection ~ that  the  important 
and  more  difficult  question  is  left  untouched  by  it,  namely,  whether, 
supposing  them  to  have  been  in  fact  false,  the  individual  swore  with 
-full  consciousness  of  the  falsity.  Whatever  may  be  the  value, 
however,  of  this  reasoning,  the  authority  of  the  decision — adopting 
the  direction  of  the  Judge — in- Heslop  v.  Chapman  (3),  cannot  be 
overcome;  and,  upon  that  authority,  the  direction  of  Mr.  Justice 
Wise  in  the  preaent  case  must  be  upheld.  As  to  the  other  ques- 
tion, that  of  the  propriety  of  the  verdict,  there  was  no  question 
here  as  to  whether  the  conclusion  at  which  the  defendant  had  arrived 
when  he  commenced  the  prosecution  was  right.  The  jury  had  found 
that  it  was  wrong,  but  that  the  defendant  had  believed  his  own  verf^iou 
of  the  case,  and  had  consequently  acted  bond  fide.  He  (the  Chief 
Justice)  would  probably  have  come  to  a  different  conclusion  but  it  was 
not  for  him  to  set  up  his  judgment  against  the  verdict  of  the  jury  upon 
a  question  of  fact  quite  within  their  province,  unless  they  were  clearly 
shown  to  be  wrong,  which  was  not  the  case. 

MiLFORD,  J.,  concurred  with  the  Chief  Justice.  According  to  the 
case  in  the  Exchequer  Chamber,  which  had  been  cited,  two  questions 
were  left  to  the  jury  in  a  case  of  malicious  prosecution.  Pirst,  as  to 
the  belief  of  the  defendant ;  secondly,  as  to  the  reasonableness  of  the 
ground  of  that  belief.  Here  the  jury  had  found  the  defendant  had 
acted  upon  a  real  belief,  and  that  he  had  reasonable  grounds  for  it. 
Upon  that  finding  the  Judge  had  held  that  there  was  reasonable  and 

(2)  12  Q.B.  276.     (3)  23  L.J.Q.B.  52. 


Mil  ford  J. 
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probable  cause.    It  seemed  to  him  that  the  conclusion  was  one  which        1861. 
could  be  fairly  arrived  at  from  the  evidence.     The  rider  rebutted  all   Machattie 
idea  of  actual  perjury  on  the  part  of  Machattie,  but  was  by  no  means        J^^ 
inconsistent  with  the  verdict,  the  effect  of  which  was  simply  that  Lee 
had  at  the  time  sufficient  ground  for  believing  that  he  was  right. 

Wise,  J.,  was  of  the  same  opinion  as  to  the  retention  of  the. verdict. 
The  finding  of  the  jury  that  Machattie  had  not  committed  perjury  was 
in  no  way  inconsistent  with  their  finding  that  at  a  previous  time 
defendant  had  had  sufficient  ground  for  believing  that  such  was  the 
case.  It  was  not  because  he  (the  Judge)  took  a  different  view  of  the 
case,  and  would  have  come  to  a  different  conclusion  upon  the  evidence 
that  the  verdict  was  to  be  disturbed.  This  9  iiestion  was  in  the  province 
of  the  jury ;  their  opinions  had  differed  from  his  own,  and  their  con- 
elusions  were  not  so  clearly  wrong  as  to  be  set  aside.  He  could  not 
concur  in  the  reasoning  of  His  Honor  the  Chief  Justice^  but  believed  that 
the  charge  had  been  quite  correct.  The  question  as  to  whether  defendant 
had  reasonable  ground  for  belief,  and  did  honestly  belieye,  in  a  par- 
ticular state  of  things,  were  questions  of  fact  properly  and  necessarily 
determinable  by  a  jury.  (The  learned  Judge  argued  at  some  length, 
and  referred  to  aTialogous  positions  to  prove  the  accuracy  of  this  yiew.) 

New  trial  refused. 
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1861.  CAMERON  V.  HAY  [Xo.  U].  (I) 


and  26.    '  Evidence — Maps — Po99tmon — Wi-ong  rtcepiUm  of  evidence — New  trioL 

7^  7/i>!w  T  ^  ^f^V,  indicating  what  the  vendor  of  a  station  alleges  to  be  his  Ixnindaiies,  ii 

^^     *     no  evidence  in  favour  of  the  vendee  against  the  occupier  of  a  neighbouring  ststioo 
Wise  J.       ^^  ^^^  vendee*8  possession  of  a  disputed  tract,  lying  between  thi  staiians,  and  ii 
inadmissible. 

Where  evidence,  wrongly  received  at  a  trial,  is  material,  and  may  have  influfsiflwi 
the  verdict  more  or  less,  a  new  trial  is  a  matter  of  rights  although  there  is  smple 
evidence,  open  to  no  legal  objection,  to  support  the  finding  of  the  jury. 

New  trial  motion  in  a  squatting  case.  His  Honor  Mr.  Justice  Wi9$ 
did  not  take  part,  having  been  counsel  in  the  case,  until  requested  to 
do  so  in  the  final  judgment  on  June  26. 

The  motion  was  based  on  a  wrongful  reception  of  evidence  at  the 
trial  of  the  cause  by  His  Honor  Sir  John  DiektMon,  Acting  Chief 
Justice. 

April  24. 

Darvall,  Q.C.,  and  Martin,  Q.C.,  for  the  defendant,  in  support  of 
the  motion. 

Sir  William  Manning,  Q-C.,  Broadhurs/,  Q.C.,  and  Faueeit,  in  support 
of  the  verdict. 

Argument  was  concluded  April  25. 

Car.  adv,  vult. 

Judgment  was  delivered,  June  10,  as  follows : — 

The  CniEF  Justice.  This  is  an  action  of  trespass  to  a  sheep  or 
cattle  run  in  the  interior  called  Chowra ;  the  dispute,  as  in  almost  all 
cases  of  this  nature,  being  as  to  the  extent  of  the  boundaries.  The 
plaintiff  having  obtained  a  verdict,  the  defendant  asks  for  a  new  trial 
on  various  grounds,  of  which,  by  arrangement,  one  only  was  in  the 
first  instance  argued — and  on  that  point  I  am  now  to  deliver  iny 
opinion. 

The  plaintiff,  it  appears,  purchased  his  station  at  an  auction.  At 
the  time  of  the  sale,  there  was  a  map  exhibited  of  the  land.    It  is  not 

(1)  The  Sydney  Morning  Herald,  April  25  and  26,  June  11,  13,  14,  aftd  27, 1861; 
and  partly  reported,  1  S.C.R.,  App.  7.  Cited5S.C.R.  7  ;  6  S.C.R.  64 ;  7  N.S.W., 
L.R.  125;  8N.S.W.,  L.R.  257;  H  N.aW.,  L.R.  Eq.  159. 


SUPREME  COURT  CASES, 
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Stephen  0.  J» 


as  he  bid  for  the  property.  After  the  sale,  the  map  was  delivered  by  Cambron 
the  auctioneer  to  the  plaintiff.  Afterwards,  but  not  at  the  auction,  ^*^ 
nor  of  the  same  vendor,  the  defendant  bought  an  adjoining  run  called 
Boramagad.  Both  parties,  in  fact,  have  ever  since  occupied  their 
several  stations.  A  particular  tract,  however,  along  the  mutual 
boundary  is  in  contest,  the  plaintiff  asserting  the  possession  of  it,  and 
maintaining  that  it  is  part  of  Chowra — ^while  the  defendant  denies  such 
occupation,  and  alleges  it  to  be  in  himself,  or  if  not,  the  land  is  vacant. 

Among  the  evidence  offered  for  the  plaintiff  on  this  issue  of 
possession  was  the  map  above  mentioned ;  as  showing  what,  in  fact, 
was  the  extent  of  the  station  purchased  by  him, — and  so,  that  the 
plaintiff  in  all  probability  took  possession  to  that  extent.  On  this 
ground,  if  not  also  as  showing  constructive  occupation  of  the  disputed 
tract  as  part  of  Chowra,  by  the  actual  occupation  of  that  run  generally, 
the  learned  Judge  (Sir  John  Dickinson)  received  the  map.  It  is  not 
quite  clear  that  this  last  did  form  one  of  the  grounds  of  its  reception. 
But  if  the  reception  can  be  justified  on  that  ground,  the  result  as  to 
the  present  motion  will  of  course  be  the  same.  On  the  other  hand,  it; 
seems  that  His  Honor  made  some  observations,  in  his  charge  to  the  jury, 
implying  that  he  thought  the  map  material  on  another  ground  also ; 
namely,  that  the  defendant  knew  by  it  what  the  plaintiff  was  entitled 
to.  Mr.  Justice  Milford  and  myself,  however,  before  whom  the  argu- 
ment took  place,  held  that  those  observations  can  be  objected  to  as  a 
matter  of  misdirection  only: — so  that  the  que8tion,-as  to  the  admissibility 
of  the  map  in  evidence,  must  be  decided  in  reference  to  the  grounds 
first  mentioned. 

It  appears  to  me  that  the  map  in  question  was  not  in  point  of  law 
admissible,  on  any  ground.  I  have  no  doubt  that  the  plaintiff  pur- 
chased by  the  plan ;  although  I  am  not  satisfied  that  the  defendant  is, 
for  the  purposes  of  this  cause,  to  be  affected  by  it,  even  if  he  at  the 
time  of  the  sale  examined  it,  and  thence  had  notice  of  the  stated 
boundaries  of  his  property.  But  the  plan  was,  after  all,  as  it  appears 
to  me,  nothing  more  than  an  assertion  as  to  those  boundaries.  It  is 
not  a  conveyance ;  and  it  could  not  shew,  or,  in  my  opinion,  tend  to  shew, 
what  was  the  subsequent  actual  possession.  Where  the  occupation 
of  an  entire  tract  or  run  is  transferred  visibly  and  tangibly  to  another 
person,  either  by  delivery  of  the  whole,  or  a  portion  in  the  name  of  the 
whole,  and  the  transferee  continues  in  its  occupation,  but  the  extent 
of  the  boundaries  in  some  particular  direction  is  disputed,  I  admit  that 
such  extent  may  be  shewn  to  be  de  facto  occupation  of  the  transferror. 


Hat. 
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1861.  It  may  be  conceded,  also,  tbat  he  who  takes  corporal  possession  of  a 
Camxbox  P&^^  o^  ^^  estate  to  which  he  has  a  title  in  the  name  of  or  with  intent 
to  purchase  the  whole,  is  constructively  possessed  of  the  whole.  Bat 
this,  it  appears  to  me,  is  a  case  of  a  different  kind.  The  land  is  the 
property  of  the  Crown,  and  the  right  of  any  person  to  maintain  trespass, 
in  respect  of  any  entry  on  it  rests  on  actual  occupation  only.  Not, 
indeed,  of  every  portion  at  every  moment,  but  on  the  occupation  of 
the  tract  or  run  in  question,  by  portions  at  intervals — ascertaining  its 
boundaries  or  extent  by  similar  occupation,  as  of  one  and  the  same 
property. 

A  mere  map,  therefore,  indicating  what  the  vendor  of  a  station  (as 
he  is  called)  alleges  to  be  the  boundaries,  seems  to  me  to  amount  to 
nothing ;  or  at  all  events,  not  to  a  conveyance,  or  anything  equivalent 
to  one.  Such  a  person  may,  I  have  never  doubted,  transfer  in  &.ct  his 
occupation.  He  may  sell  to  another  his  own  right  to  occupy.  But, 
by  the  latter  operation  alone,  he  does  not  convey  any  actual  title  to  the 
land,  enforceable  against  an  intruder  by  action.  That  title  the  pur- 
chaser acquired  (I  mean,  of  course,  irrespectively  of  any  title  from 
the  Crown)  by  entry  and  possession  only. 

In  one  case,  indeed,  under  peculiar  circumstances  (that  of  McBean 
V,  Gtcynne^  in  September,  1859),  we  held  that  a  map  had  been  rightly 
received  in  evidence.  But  there  both  the  plaintiff  and  the  defendant 
purchased,  by  reference  to  the  plans  of  the  property,  from  the  same 
vendor ;  and  the  purchasers,  accompanied  by  the  seller^s  agent,  pro- 
ceeded to  take  possession  according  to  those  plans.  It  was  reasonable 
to  conclude,  therefore,  that  the  possession  was,  in  fact,  in  accordance 
with  the  boundaries  thereby  indicated;  and  the  admission  of  the 
common  ancestor,  so  to  .speak,  limiting  those  boundaries  as  to  each 
property,  was  evidence  alike  against  either  purchaser  seeking  to  extend 
them.  So  in  Nbtoland  v,  Humphrey  (2)  we  held  that  sale  notes  of 
cattle  running  on  the  land  in  contest  were  evidence  between  the 
parties.  This,  however,  of  course,  not  to  affect  any  question  of 
houndary.  It  is  simply  because,  where  a  man  occupies  land  by  his 
sheep  or  other  animals,  there  habitually  grazing,  and  sells  them  and 
the  station  to  a  new  occupant,  the  transfer  of  the  live  stock,  they  con- 
tinuing on  the  station,  is  itself  under  the  circumstances  a  transfer  of 
the  possession  of  the  land. 

I  do  not  admit,  however,  that  a  conveyance  of  this  land,  even  if  the 
map  here  were  equivalent  to  one,  would  have  been  admissible  on  the 

(2)  December,  1859,  anU,  p.  1167. 
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question  of  possession.  A  grant  or  lease  from  the  Crown,  or  a  con-  1861« 
veyance  subsequent  to  such  an  instrument  showing  iitle,  would  hare  Cameron  ^ 
a  distinct  operation ;  and  a  possession  under  it  of  any  part  of  the  ^'  ^ 
land,  as  already  observed,  might  amount  to  possession  of  all  included 
in  that  title.  Such  a  result  flows,  by  construction  of  law,  from  the 
fact  of  possession  by  a  party  having  title.  If  the  plaintiff  had  entered 
into  possession  of  Chowra,  therefore  (that  is  to  say,  of  a  tract  of  wild, 
unsurveyed  country,  so  called),  under  a  legal  title,  he  might  have 
shown  by  evidence, — and,  among  other  means  of  proof,  by  the  instru- 
ment itself  which  conferred  the  title, — ^what  the  boundaries  and  extent 
of  Chowra  were ;  in  order  to  establish,  if  he  could,  that  the  tract  or 
spots  in  contraversy  are  so  included.  But  a  conveyance  to  him  by  a 
stranger,  or  person  having  no  legal  title  (that  is  to  say,  no  estate 
which  he  could  effectually  by  law  convey),  it  seems  to  me  can  induce 
no  such  consequence.  And,  were  such  instruments  admissible  for 
such  a  purpose,  no  possession  in  any  man  of  land  would  be  safe.  The 
retiring  occupier  of  a  sheep  or  cattle  run,  in  future,  need  only  include 
in  the  deed  of  transfer  some  of  his  neighbour's  property  to  confer  on 
the  transferee  a  primd  facie  possession  of  it. 

Mr.  Justice  Milford  concurs  with  me  in  the  conclusion  that  the  map 
in  question  was  erroneously  admitted ;  and,  generally,  in  the  reasons 
adduced  for  that  conclusion.  It  does  not  thence  necessarily  follow, 
however,  that  there  must  be  a  new  trial.  Where  evidence  is  improperly 
rejected^  the  rule  seems  to  be  that  the  Court  grants  one,  unless  it  shall 
think  not  only  that  the  verdict,  in  case  that  evidence  had  been  given, 
w^ould  have  been  the  same,  but  that,  had  it  been  the  other  way, 
the  Court  must  have  set  it  aside  as  '^  clearly "  against  the  weight  of 
evidence.  But,  where  evidence  is  improperly  received  a  less  stringent 
rule  appears  to  prevail.  See  Horford  v.  Wilson  (3)  ;  Edwards  v.  Evans 
(4)  ;  Doe  V.  Tyler  (5)  ;  and  Hughes  v.  Hughes  (6).  The  rule  would 
appear  to  be  from  these  cases  that  the  Court  does  not  grant  a  new 
trial,  if  it  be  satisfied  that,  independently  of  the  particular  evidence, 
there  is  enough  to  sustain  the  verdict.  We  shall  give  no  decided 
opinion,  however,  on  this  subject,  until  the  other  points  of  the  case 
have  been  disposed  of. 

Mr.  Justice  Wisef  having  consulted  with  one  of  tlie  parties  on  the 
pleadings,  has  taken  no  part  in  this  judgment. 

MiLFOBD,  J.  I  will  merely  add  a  few  words  to  what  the  Chitf 
Justice  has  said,  agreeing  with  him  that  the  map  should  not  have  been 
received  in  evidence. 

(3)  1  Tannt.  12.      (4)  3  East  451.      (5)  6  Bisg.  603.      (6)  15  M.  &  W.  704. 
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Cambbon 

V. 

Hat. 

Milford  J. 


I  apprehend  that  if  a  person  purchase  land  at  an  auction  bj  a  mx^ 
that  map  is  admissible  in  OTidence,  in  the  same  way  and  to  the  same 
extent  as  a  map  would  be  admissible  indorsed  on  a  conveyance,  or  as 
the  description  in  a  couTeyance  would  be  admissible. 

Eor  the  sake  of  argument  I  will  suppose  that  the  vendor  had  by  a 
deed  with  this  map  endorsed,  conveyed  all  his  interest  in  the  properly 
comprised  in  the  map,  I  do  not  think  such  a  map  could  be  admitted  as 
evidence  to  show  what  it  was  that  the  purchaser  took  possesuon  of 
when  he  went  upon  the  run.  It  can  only  show  what  his  intentions 
were  when  he  went  on  the  run,  not  what  he  did  ;  and  the  only  question 
on  which  evidence  can  be  given  is  what  he  did,  not  what  he  intended 
to  do.  The  animus  with  wliich  he  entered  on  the  run  is  no  evidence. 
There  is  no  question  of  title  between  the  plaintiff  and  defendant  raised 
in  this  case — merely  who  was  possessed. 

On  the  other  points  taken  in  regard  to  the  inadmissibility  of  evidence 
judgment  was  delivered  June  12. 

The  question  was  whether  the  instructions  given  by  the  superin- 
tendent of  the  first  occupants  of  the  plaintiffs  run  to  the  surveyor 
were  admissible. 

Their  Honors  held  that  this  evidence,  also,  had  been  improperly 
admitted,  first,  because  it  would  tend  to  show  what  the  plaintiff  was 
entitled  to,  which  was  not  in  issue,  instead  of  what  he  actually  possessed, 
which  was  the  real  question  which  the  jury  had  to  try.  Secondly, 
because  the  authority  of  the  principle  was  not  shown,  and  without  this 
authority  the  superintendent  could  neither  extend  nor  contract  the 
limits  of  the  run. 

Before  the  Chief  Justice^  Mr.  Justice  Mil  for  d^  and  Mr.  Justice 
Wise. 

The  Chief  Justice  remarked  that  a  new  question  now  arose,  for 
the  determination  of  which  they  had  secured  the  assistance  of  Mr. 
Justice  Wise,  It  was  the  opinion  of  Mr.  Justice  Milford  and  himself, 
that  the  evidence  which  had  been  held  to  have  been  improperly 
admitted,  was  evidence  likely  to  have  influenced  the  jury  in  the  con- 
sideration of  their  verdict.  The  Judges  had  also  formed  an  opinion  as 
to  the  rest  of  the  evidence,  which  they  were  ready  to  deliver,  without 
hearing  argument  upon  that  evidence  if  this  was  thought  desirable. 
The  question,  however,  which  had  to  be  first  determined  was  whether 
the  grant  of  a  new  trial  must  necessarily  follow  the  decision  that  the 
particular  pieces  of  evidence  already  mentioned  have  been  improperly 
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Stephen  C.J. 


a  consideratioo  of  the  whole  of  it,  thej  should  be  of  opinion  that  there     Camerok 

was  still  a  preponderance  in  favour  of  the  plaintiff.     It  was  desirable        j^' 

that  in  the  decision  of  this  case,  the  rule  should  be  laid  down  once  for 

all,  whether  the  improper  acceptance  or  rejection  of  evidence  did  or 

did  not  render  the  grant  of  a  new  trial  imperative,  unless  the  Court 

could  see  "  beyoud  all  doubt "  that  such  evidence  could  have  had  "  no 

possible  effect"  upon  the  verdict.     In  other  words,  whether  the  rule 

laid  down  by  the  Court  on  this  point  in  Towns  v,  Fairfax  (7)  and 

others  (an  action  against  underwriters)  was  sustainable.     If  it  was 

found  that  this  stringent  rule  was  to  be  acted  upon  it  might  be  desirable 

to  apply  to  the  legislature  to  regulate  this  matter  by  law,  inasmuch  as 

in  those  protracted  squatting  actions  evidence  was  exceedingly  likely 

on  one  side  or  on  the  other  to  be  improperly  admitted,  and  new  trials 

might  be  obtained  to  a  ruinous  extent. 

Argument  was  then  heard  and  judgment  was  reserved  June  13. 

Ou  June  26  judgment  was  delivered  by — 

The  CniEF  Justicbt.  Since  the  delivery  of  our  written  judgment,  on 
the  only  point  which  had  then  been  argued  in  this  case,  the  remaining 
grounds  of  motion  for  a  new  trial  have  been  discussed;  and  Mr. 
Justice  MilfM'd  and  myself  held  that  certain  other  evidence  had  been 
improperly  admitted — that  is  to  say,  evidence  of  instructions  given  to 
a  surveyor  some  years  ago,  by  the  superintendent  of  the  then  occupier 
of  Chowra,  to  measure  the  ground  10  miles  along  the  western  boundary. 
We  further  expressed  the  opinion,  that  each  of  those  pieces  of  evidence 
(the  map  exhibited  at  the  sale,  and  the  direction  afterwards  given  to 
the  surveyor),  and  certainly  the  combined  effect  of  both,  was  likely  to 
have  materially  influenced  the  verdict.  But  we  added,  that  there  was 
still  amply  sufficient  testimony  left,  open  to  no  legal  objection,  to 
support  the  finding  of  the  jury.  We,  thereupon,  in  pursuance  of  the 
intimation  given  in  our  judgment,  proceeded  to  consider — for  the 
guidance  of  parties,  not  in  the  present  case  merely,  but  all  others 
similarly  circumstanced — ^how  far  the  wrong  reception  of  evidence  on 
a  trial,  where  there  is  enough  left  on  the  same  issue  to  sustain  the 
verdict,  will  effect  the  case  of  the  successful  party ;  and  whether,  under 
such  circumstances,  the  Court  has  or  not  a  discretion  as  to  granting  a 
new  trial. 

On  this  question,  Mr.  Justice  Wise,  who,  for  reasons  already 
explained,  had  taken  no  part  in  the  case  hitherto,  was  requested  by  the 

(7)  Tht  Sydney  Morning  Herald,  April  24,  1850. 
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1861.        other  members  of  the  Court  to  afford  them   bis  assistance.     He 
Cameron    accordingly  heard  with  them  the  arguments ;   and  the  following,  after 


Hay. 


a  review  of  all  the  authorities,  is  the  result. 


^ff.jfhen  C.J.  In  Hughes  v,  Hughes  f8)  (one  of  the  cases  mentioned  on  the  lato 
occasion,  as  tending  to  show  that,  where  the  objection  is  the  wrong 
reception  of  evidence,  the  Courts  do  possess  a  discretion),  J[7</^r«(7/z,  B., 
himself  is  reported  to  have  thus  expressed  himself.  Where  evidence 
has  been  improperly  rejected  or  admitted,  the  Court  will  not  grant  a 
new  trial,  if,  with  the  evidence  rejected,  a  verdict  for  the  party  offering 
it  would  be  'clearly  against  the  weight  of  evidence,  or  if,  without  the 
evidence  received,  there  be  enough  to  warrant  the  verdict."  The 
learned  Judge  then  cites  some  instances,  to  which  we  shall  advert 
presently,  of  the  application  of  the  rule. 

Now,  taking  the  proposition  literally  as  here  stated,  the  existence  of 
a  discretion  in  the  Court,  or,  more  correctly  speaking,  of  an  alternative 
to  granting  a  new  trial,  where  evidence  has  been  improperly  admitted, 
would  seem  to  be  clear.     When  the  contest  is  considered,  however, 
and  compared  with  the  other  cases,  it  will  be  seen  that  the  terms  used 
cannot  be  supported,  if  taken  literally.     In  the  first  place,  the  objection 
in  Hughes  t?.  Hughes  was  not  to  the  reception,  but  the  rejection  of 
evidence ;    so  that  the  latter  part  of  the  sentence,  obviously,  had  no 
application  to  the  facts.    Secondly,  the  proposed  evidence  affected  onlj 
a  portion  of  the  verdict,  not,  as  here,  the  whole.    It  was  an  action  of 
trespass ;  and  the  defendant  had  pleaded  leave  and  license,  as  well  as 
pleas  denying  the  plaintiff's  title,  and  setting  up  title  in  a  third  person* 
under  whom  the  defendant  entered.     On  these  last  pleas  the  plaintiff 
sought  to  introduce  certain  matters,  or  cross-examination  of   the 
defendant's  witness.    The  Judge  improperly  rejected  the  evidence,  and 
the  defendant  obtained  a  verdict.    The  Court,  however,  refused  the 
plaintiff  a  new  trial ;    because  the  defendant  (who  had  succeeded  also 
on  the  plea  of  leave  and  license)  consented  to  abandon  his  verdict, 
on  all  the  issues  to   which  the  rejected  evidence  applied — ^and  so 
render  that  evidence,  and  its  rejection,  utterly  immaterial.     It  would 
have  been  absurd,  to  send  down  the  cause  for  a  new  trial,  in  order 
merely  to  rectify  a  finding,  which  the  successful  party  was  willing  to 
forego  without  costs. 

The  case  of  Doe  ».  Langfield,  in  the  following  year,  before  the  same 
Judges  (9),  was  also  one  of  an  improper  rejection  of  evidence,  and 
there,  too,  the  Court  refused  a  new  trial.    But  this  was,  because,  in  the 

(8)  16  M.  and  W.  704.  (9)  16  M.  &  W.  515. 
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opinion  of  the  Court,  the  excladed  evidence  could  not  have  altered 
the  result ;  since  the  matter  sought  to  be  shown  by  it,  they  thought, 
had  been  already  better  proved  by  other  means.  And,  notwithstandiog 
that  proof,  there  had  been  a  nonsuify  which  the  Court  upheld  as  correct. 
It  follows,  that  to  have  granted  a  new  trial,  under  such  circumstances 
would  have  been  clearly  useless.  The  case,  however,  as  already  observed, 
was  after  all  that  of  a  nonsuit,  not  a  verdict.  It  is  remarkable,  that 
the  judgment  refers  to  Doe  v.  Tiller  (10)  (one  of  the  authorities  cited 
by  Baron  Aldersony  in  Ilughes  r.  Hughes)  with  the  observation  that 
the  rule  there  had  been  laid  down  much  too  generally ;  while  the 
decision  in  Crease  v,  Barrett  (11),  to  which  we  next  address  ourselves, 
is  mentioned  and  approved  of. 

In  that  case,  a  lease  had  been  tendered  in  evidence  for  the  defendant, 
and  rejected ;  and  the  plaintiff  obtained  a  verdict.  The  Court  held 
that  the  rejection  was  wrong;  but,  as  there  was  every  reason  for 
believing  that  had  the  document  been  received,  the  result  would  have 
been  the  same,  it  was  urged  that  there  ought  to  be  no  new  trial.  The 
evidence  for  the  plaintiff  had  greatly  preponderated,  and  the  lease,  in 
fact  could  have  had  little,  if  any,  effect  against  it.  But  the  Court,  on 
full  consideration,  thought  that  they  had  no  alternative.  Baron  Parke 
expressly  says,  in  delivering  judgment,  that  the  excluded  evideiico 
would  in  all  probability  have  been  useless,  in  opposition  to  that  which 
had  been  adduced  for  the  plaintiff.  He  observes,  also,  that  there  are 
cases  in  which — notwithstanding  the  wrong  rejection  of  a  witness, — a 
new  trial  may  be  refused,  as,  where  the  fact  to  be  established  is  proved 
by  another  witness,  or  where,  had  the  evidence  been  given,  a  verdict 
for  the  part  of  offering  it  would  have  been  "  manifestly  "  wrong.  But 
the  judgment  thus  concludes — "  We  cannot  say,  however,  strong  our 
opinion  may  be  on  the  propriety  of  the  present  verdict,  that,  if  the 
the  lease  had  been  received,  it  would  have  had  no  effect  with  the  jury ; 
or  that  it  is  clear,  beyond  airdoubt,  that,  if  the  verdict  had  been  for 
the  defendant,  it  would  have  been  set  aside  as  improper  " — and  there- 
fore we  think,  that  there  must  be  a  new  trial. 

That  decision,  it  will  be  observed,  related  to  the  rejection  of  evidence. 
In  the  following  year,  however,  it  was  adopted  by  the  Queen's  Bench 
in  the  case  of  De  Rutzen  v,  Farr  (12),  where  the  improper  admission 
of  evidence  was  in  question.  The  Court  was  strongly  urged  to  refuse 
a  new  trial,  notwithstanding  the  wrong  reception  of  that  evidence,  (some 
accounts  of  rents,  signed  by  the  clerk  to  a  steward). because  of  '*  the 
manifest  preponderance  of  the  proof"  which  was  unobjectionable. 


1861. 


Cameron 

Hay. 

Ste2)hen  C.J 


(10)  6  BiDg.  564. 


(11)1  CM.  &R.  933. 


(12)4A.  &E.  56. 
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1861.        But  Lord  Denman,  after  noticing  the  precedents  cited  in  support  of 


StPj'hen  C.J. 


CA3IKU0X     that  view,  and  quoting  the  words  of  Baron  Parke  in  the  last  case, 
„^'  says : — ''  In  like  manner,  we  are  not  convinced  that  the  documents  im- 

properly admitted  did  not  weigh  with  the  jury,  in  forming  their  opinion, 
or  that  their  verdict,  if  given  for  the  defendant,  must  have  heen  set 
aside  as  against  evidence."  And  the  Court  accordingly  granted  a  new 
tiial. 

Again,  in  the  next  succeeding  year,  the  same  Court  granted  a  new 
trial  on  account  of  the  wrong  reception  of  evidence,  in  the  great  case 
of  Tafham  and  Wriglit  (13),  distinctly  holding,  that,  "  where  evidence 
formally  objected  to  at  nisi  pritts  is  received  by  the  Judge,  and  after- 
wards thought  by  the  Court  to  be  inadmissible,  the  losing  party  has  a 
right  to  a  new  trial."  Finally,  in  the  case  of  Bestey  v.  Windham  (14), 
about  seven  years  afterwards,  the  Court  refers  to  the  rule  thus  laid 
down,  as  a  "  well  established  principle" — namely,  that,  if  the  verdict 
of  the  jury  "  has  been,  or  could  have  been  influenced  by  any  evidence 
improperly  received,  the  losing  party  has  a  right  to  a  new  trial."  So 
that  the  weight  of  niodem  authority,  on  the  ])oint  raised  by  me  in  the 
present  case  for  consideration,  appears  to  be  quite  overwhelming. 

The  exceptional  instances,  as  in  Suglies  v  Hughes  (15),  are  easily 
reconcilable.  In  Stindt  v.  Soherfs  (16),  a  book  containing  certain 
entries  had  been  improperly  received  in  evidence;  but  Mr.  Justice 
Hrld  refused  a  new  trial  because  the  book  amounted  to  a  mere 
enumeration  of  items,  and  so  could  not  possibly  have  prejudiced  the 
case,  the  items  themselves  having  been  abundantly  proved  without  it. 
Moore  v.  Tuckwell  (17),  was  a  case  similar  in  principle  ;  but  it  related 
to  a  misdirection,  and  not  the  wrong  admission  or  exclusion  of  testi- 
mony. The  action  was  for  work  done  ;  and  the  Judge's  misdirection 
related  only  to  one  item  of  the  demand.  The  verdict  having  been  for 
the  whole,  the  defendant  insisted  on  his  right  to  a  new  trial ;  but  it 
was  refused,  because  the  plaintiff  consented  to  abandon  that  item,  and 
to  a  reduction  of  the  verdict  accordingly.  Doe  v.  Tgler,  indeed  (18), 
tends  to  support  the  dictum  of  Baron  Alderson  already  cited.  The 
circumstances,  however,  were  peculiar.  A  great  number  of  witnesses 
had  been  examined,  and  the  balance  of  testimony  (in  the  opinion  of 
all  the  Judges,  as  well  as  of  the  jury,)  greatly  preponderated  for  the 
defendant.  But,  among  the  evidence  were  some  accounts  of  a  deceased 
steward,  which  the  Court  thought  inadmissible.  A  new  trial  was 
nevertheless  refused;  not  merely,  it  would  seem,  because  there  was 

(13)  7  A.  &  E.  330.      (14)  6  Q.B.  173.      (15)  M.  k  W.  704.      (16)  5  D.  &  L.  471. 

(17)  1  C.B.  609.         (18)  6  Bing.  563. 
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"  enough'*  left  to  warrant  the  verdict,  but  because  the  unobjectionable  186U 

evidence  was  very  greatly  in  its  favour,  and  that  which  ought  to  have  Cameron 

been  excluded  (see  the  judgment  of  Mr.  Justice  Gaselee)  "  could  not  ^• 


have  had  any  material  influence"  on  the  jurj. 

In  cases  of  that  kind,  and  under  circumstances  so  entirely  excep- 
tional, Boe  V,  Tyler  may  possibly  be  an  authority.  But,  to  any  greater 
extent,  we  apprehend  that — after  subsequent  decisions  of  Doe  v.  Lang- 
Jleld^  and  De  Rutzcn  v.  Farr,  followed  by  Bessey  v.  Windham, — it  must 
be  considered  as  overruled.  At  the  utmost,  it  can  only  apply  to  cases 
where  there  was  ample  testimony ;  largely  preponderating  in  favour  of 
the  verdict,  and  where  also  the  objectionable  evidence  was  of  so  unim- 
portant a  character,  as  to  have  been  in  efEect,  and  not  merely  by 
comparison,  immaterial. 

According  to  an  observation,  reported  to  have  been  made  by  Lord 
Denman  in  Bailey  v.  Hainet  (20),  a  new  trial  will  be  granted  where 
material  but  inadmissible  evidence  has  been  received,  even  though  the 
jury  may  have  declared,  at  the  time  of  the  verdict,  that  their  opinion  is 
formed  independently  of  it.  Possibly,  that  particular  case  may  require 
consideration  ;  but  the  general  rule  seems  unquestionable.  Lord 
dampbell  delivering  the  judgment  of  the  Judicial  Committee  on  an 
Appeal  from  India  (21),  states  the  existing  rule  as  to  granting  new 
trials  thus.  He  says  that  the  Common  Law  Courts  in  England  "  have 
•considered  themselves  compelled  to  grant  a  new  trial,  if  any  evidence 
has  been  improperly  admitted  or  rejected  at  the  trial,  however  little  it 
may  weigh.*'  If  this  statement  of  the  rule  be  taken  to  extend,  as  in 
terms  strictly  it  does  to  every  case  in  which  evidence  has  been  so 
admitted,  whether  material  or  wholly  immaterial,  it  goes  beyond  the 
other  decisions — or  most  of  them.  But,  accepting  the  rule  in  the 
more  qualified  terms  used  by  Lord  Denman,  it  shows  conclusively  that 
at  all  events  where,  as  in  this  case,  the  evidence  wrongly  received  was 
material,  and  may  have  influenced  more  or  less  the  verdict,  we  have  by 
law  no  alternative ; — 

A  new  trial  is  in  such  cases  a  matter  of  right. 

New  trial  granted. 

(20)  19  L.  J.Q.B.  78.  (21)  Moo.  P.C  109. 


Stephen  C.J. 
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1861.  NICHOLLS  r.  PEISLEY.  (I) 

April  26. 

^     ,      ^,  Mumciijalilks  Act — 22  Vic,  No,  IS — **  Theti  currtnl  year.*^ 

StepltenCJ.  ^  ^ 

and 
Wifit  J.  A  Municipal  Conncil  cannot  nnder  the  Act,  22  Vic,  No.  13  (2),  fix  arbitrarily 

dates  at  which  a  *'  financial  year'*  shall  commence  and  terminate* 

Tins  was  a  special  case  to  determine  a  question  as  to  tbe  power  of  the 
Municipal  Council  of  Orange  to  levy  a  rate  for  a  **  financial  year" 
fixed  by  themselves,  running  from  a  particular  date  in  tbe  month  of 
May  to  that  time  twelve  months. 

Stephen  for  the  plaintiff. 

Windeyer  for  the  Municipality.- 

The  Court  held  that  the  Municipal  Council  had  clearly  no  power 
to  make  their  financial  year  to  commence  and  terminate  at  dates  fixed 
arbitrarily  by  the  Council  itself.  No  decision  was  given,  however,  as 
to  the  precise  meaning  to  be  attached  to  the  terms  "  then  current 
year"  in  that  section  of  the  Municipalities  Act  of  185S,  which  related 
to  the  making  of  an  assessment,  and  the  levy  of  rates. 

Judgment  for  the  plaintiff. 


(1)  The  Sydney  Morning  Herald,  April  27,  1861.    Cited  3  S.C.R.  92. 

(2)  Repealed  by  31  Vic,  Ko.  12. 
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[Ik  Chambers.] 
JEx parte  SANDON.  (I)  isei. 


May  4. 
District  Court — Clatm  under  £10 — Coats — Interpleader,  -, 7/^,. j  j 

In  an  interpleader  case  in  the  District  Court  claimant  established  his  right  to 
certain  goods,  over  £10  in  valae,  which  had  been  seized  in  execution  of  a  verdict 
for  less  than  that  amount. 

fftld^  the  interpleader  suit  was  a  new  issue,  and  claimant  was  therefore  entitled 
to  advocate^s  costs. 

This  was  an  application  by  the  claimant  in  an  interpleader  suit  for  an 
order,  directing  the  Begistrar  of  the  District  Court  to  allow  the  costs 
of  an  advocate's  appearance  before  the  Judge,  on  the  hearing  of  an 
interpleader  in  which  he  had  succeeded. 

The  value  of  the  goods  claimed  exceeded  £10  in  value,  and  had  been 
seized  under  an  execution  in  the  suit  of  Usher  v.  Picker in^y  in  which 
the  verdict  was  for  a  sum  under  £4. 

The  following  cases  were  cited : — Baddly  v.  Oliver  (2)  ;  Collins  ». 
Cross  (3);  Smith  v.  Sarnor  (4);  and  Vallance  v,  Nash  (5). 

MiLFORD,  J.,  said  he  considered  the  interpleader  suit  a  new  issue,  to 
determine  the  right  to  the  goods,  instead  of  the  party  being  compelled 
to  bring  an  action  of  trover ;  and  as  the  claimant  had  succeeded  in 
establishing  his  right  to  these  goods,  he  must  be  taken  to  have  obtained 
a  verdict  for  a  sum  exceeding  £10,  and  would  be  entitled  to  advocate's 
costs.  The  order  would,  therefore,  be  granted,  directing  the  Eegistrar 
to  allow  these  costs  on  taxation,  but  no  costs  of  this  application  would 
be  allowed,  as  the  point  was  a  new  one. 


(1)  The  Sydney  Morning  Herald,  May  6,  1861.  (2)  1  Dowl.  P.O.  698.  (3)  7 
Scott  113 ;  5  Bing.  N.C.  194 ;  3  Jur.  170.  (4)  3  O.B.,  N.S.,  829.  (5)  4  Jur. 
N.a  31. 
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i»g^'  EEGINA  V.  SMITH.  (1) 

June  14. 

Stephen  C.J.         ChUd  c/e^cr^ion— 22  Vic,,  -A^o.  6,  964',  Q—AcU  SkarUning  Act,  16  Fic,  No,  1. 
and 


IVise  J. 


The  general  intention  of  the  22  Yic,  No.  6,  is  to  punish  pftienti  of  either  sex 
for  child  desertion,  and  therefore,  although  male  parents  only  are  mentiaoed 
therein,  mothers  are  rendered  equally  liable  by  the  Acts  Shortening  Act,  16  Vic, 
No.  1,  Eec.  6. 


This  was  a  special  case,  from  the  Sjdnej  Quarter  Sessions,  on  a  point 
reserved  by  the  Judge.  The  prisoner  had  been  convicted  and  sentenced 
for  having  deserted  her  child.  The  information  was  laid  under  the 
22  Yic,  Ko.  6,  sec.  9.  But  the  child  was  illegitimate.  The  question, 
therefore,  was  whether  a  conviction  for  deserting  an  illegitimate  child 
could  bo  sustained  against  the  prisoner  under  this  section.  Masculioe 
offenders  alone  appeared  to  be  contemplated  bv  the  section  in  question, 
the  term  "  he"  being  alone  used  therein  in  reference  to  such  offences 
and  their  punishment.  / 

Butler,  for  the  Crown,  left  the  case  to  the  Court  without  argument. 

The  CoTJET  sustained  the  conviction.  The  Acts  Shortening  Act 
provided  that  in  all  statutes,  where  one  sex  only  was  mentioned  in 
describing  offenders,  both  sexes  should  be  held  to  be  meant,  unless  the 
context  showed  that  such  was  not  the  intention  of  the  Legislature. 
The  general  scope  and  intention  of  the  22  Yic,  No.  6,  was  to  punish 
the  desertion  of  children  by  parents  of  either  sex. 


(1)  The  Sydney  Morning  Herald,  June  15,  1861. 
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COBCROFT  V.  CLAliK.  (1)  18«1- 


June  10. 


Judge'd  certificate  for  costs — Power  to  recoTisidtr  application.  Stephen  C.J. 

Milford  J, 

In  order  that  a  Jadge  may  grant  a  certificate  to  a  plaintiff  for  his  costs,  there  is        Wise  J 
no  necessity  for  either  party  to  be  present. 

A  Judge  may  also  on  reconsideration,  and  on  fresh  evidence,  alter  his  decision 
already  given. 

Application  to  set  aside  a  judge's  certificate  for  costs.  The  action 
was  for  trespass.  The  plaintiiS's  possession  and  the  defendant's 
entrance  on  the  land  were  proved.  The  defendant  not  appearing,  the 
judgment  went  by  default,  and  the  jury  gave  40s.  damages.  The 
plaintiff  then  took  out  a  writ  of  execution,  which  was  set  aside  by  the 
Court  on  the  ground  that  the  plaintiff  had  not  first  applied  for  and 
obtained  a  judge's  certificate.  The  plaintiff  then  applied  for  a 
certificate.  The  Judge  (Mr.  Justice  Milford)  at  first  refused,  but 
afterwards,  on  a  second  application,  accompanied  by  an  affidavit, 
granted  one.  The  present  motion  was  founded  on  two  reasons  : 
(1)  That  the  certificate  was  granted  to  the  plaintiff  on  an  ex  parte 
application ;  (2)  that  the  Judge  having  first  refused,  could  not  after- 
wards grant  a  certificate ;  objection  was  also  made  that  the  action 
ought  to  have  been  brought  before  the  Court  of  Eequests. 

Stephen,  for  the  defendant. 

Faucet t,  for  the  plaintiff. 

Cur.  adv.  vult. 

The  Chief  Justicf,  after  stating  these  facts,  said  that  although, 
as  the  claim  of  the  defendant  was  only  a  claim  of  *'  right  of  way,"  the 
action  might  have  been  tried  before  the  Court  of  Eequests,  the  plaintiff 
had  a  perfect  right  to  bring  it  before  the  Supreme  Court.  The  plaintiff 
was  undouhtedly  wrong  in  taking  out  a  writ  of  execution,  Tt-ithout 
first  obtaining  the  Judge's  certificate ;  but  it  was  competent  to  the 
judge  to  grant  a  certificate  on  an  ex  parte  application.  The  Judge,  in 
granting  a  certificate,  acted  upon  the  decision  arrived  at  on  the  trial 

(1)  The  Sydney  Morning  Herald,  June  15  and  20,  1861.    Cited  10  S.C.R.,  108. 
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1861. 


_  of  the  case.    There  was  no  necessity  for  either  party  to  be  piesent 
CoBCKOFT    when  a  Judge  granted  a  certificate.    Nor  was  it  any  objection  that  the 
CuijtK.      Judge  on  reconsideration  altered  his  opinion. 

Stepften  C.J.  MiLFOiU),  J.,  said  he  should  have  retained  his  first  opinion,  and  still 
refused  the  certificate,  but  for  the  affidavit^  which  furnished  a  reason 
for  changing  his  mind. 

"Wise,  J.,  concurred. 

The  motion  was  therefore  refused,  but  without  coats,  as  the  Court 
held  that  it  was  a  very  important  question,  and  the  plaintiff  had  done 
wrong  in  taking  out  execution  before  obtaining  a  certificate. 
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EEQINA  f.  JONES.  (1)  1861. 


J¥ne  21. 


Caitle  SUaliHg  Prevenlion  Acij  17  Vic,  No.  3,  sec.  6 — Justices — AUernatice  of  fine  Stephen  C.J. 

or  imprisonment*  and 

Wisel, 

Where  a  statute  prohibited  the  "  taking,  using,  or  working"  of  cattle  without  the 
owner's  consent,  making  the  came  a  misdemeanour,  and  punishable  with  a  fine  of  £20, 
or  imprisonment,  &c.,  for  ererj  head  of  cattle  so  used,  a  conyiotion  for  "  taking  "  was 
held  to  be  amendable  bj  substituting  the  word  **  using,"  the  eridence  sustaining  the 
latter  charge.  The  commitment,  Although  purporting  to  be  for  "  taking,  iising,  and 
working"  was  held  good  also. 

JR,  o.  Druitt  (2)  followed.  Imprisonment  can  be  awarded  without  the  altematire 
of  a  fine. 

This  was  an  application  for  a  prohibition  against  a  summary  conviction 
by  the  Justices  at  Nundle  under  the  Cattle  Stealing  Prevention  Act. 
Under  that  statute,  taking,  using,  or  working  cattle  without  the 
consent  of  the  owner  was  made  a  misdemeanour  punishable,  on  con- 
viction before  any  two  Justices,  by  a  penalty  of  £20,  or  twelve  months' 
imprisonment,  with  or  without  hard  labour,  for  every  head  of  cattle  so 
used.  The  conviction  as  first  drawn  up  was  for  "  taking  "  only,  but 
Mr.  Justice  Milford  had  allowed  an  amendment,  to  make  the  conviction 
appear  one  for  "  using."  The  commitment,  however,  was  for  "  taking, 
using,  and  working." 

Faueetty  for  the  defendant.  His  Honor  was  not  right  in  permitting 
the  amendment.  Secondly,  the  commitment  was  bad,  as  mixing  up 
different  offences.  Thirdly,  the  justices  had  awarded  six  months' 
imprisonment  without  the  precedent  alternative  of  a  fine. 

Milfordf  for  the  Justices,  contra. 

The  CouBT  sustained  the  conviction,  holding  that  as  the  evidence 
would  clearly  sustain  a  charge  of  using,  and  even  perhaps  of  stealing, 
the  animal  in  question,  the  amendment  had  been  properly  made ;  and 
the  commitment  under  the  circumstances  was  also  good.  Although 
in  the  case  of  the  Queen  v,  Murray,  the  Court  had  expressed  an 
opinion  that  imprisonment  could  only  be  awarded  on  the  non-payment 
of  a  fine ;  in  that  of  the  Queen  v.  Druiff,  decided  in  April,  1859,  (where 

(1)  lU  Ssdney  Morning  Herald,  June  22nd,  1861.         (2)  1  S.C.B.,  App.  48. 
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1861. 
Regina 

V. 

Jones. 
The  Court, 


the  point  was  expressly  raised,  and  argued)  it  had  been  held  that  the 
justices  could  sentence  to  imprisonmeat  without  the  precedent  alter- 
native of  a  fine.  One  objection  to  the  conyiction  which  had  not  been 
raised  was  that  the  possibility  of  prisoner  having  used  the  animal  with 
the  con8en£  of  some  person,  other  than  the  owner,  having  lawful 
possession  of  the  same,  had  not  been  negatived.  Por  example,  an 
owner  might  have  given  no  consent,  but  his  overseer  might ;  and  to 
meet  the  requirements  of  the  statute  it  should  be  averred  that  there 
had  been  no  consent  by  the  owner  or  any  other  person  having  lawful 
possession  of  the  animal.  But  this  point  not  having  been  taken,  the 
Court  was  not  bound  to  take  cognisance  of  it,  and  even  if  it  had  been 
taken  they  would  have  granted  an  amendment,  as  the  evidence  clearly 
proved  in  this  case  the  owner  of  the  animal  was  the  only  person  having 
lawful  custody  of  it. 


The  application  was  therefore  dismissed  with  costs. 


SVPB£MB  COUKT  CASE&  13S7 


DUMABESQ  ».  EOBEETSON  [No.  iv].  (1)  ISCI. 


^  .  June  25, 26, 

Contract — Promise  of  grant  of  land  in  consideration  of  grantees    residing  in        ^yid  27. 

N.8,W, — Measure  of  damages — Appeal  to  Pricg  Council — Obligation  of  Croim         Privii 

to  give  security  for  costs.  Council, 

In  a  proceeding  by  way  of  petition  of  right  against  the  Government,  for  not  *      ' 

granting  an  allotment  of  land  pursuant  to  contract,  it  was  proved  that  the  Stephen  C.J. 

Governor,  in  order  to  induce  D.  to  settle  in  N.S.W.,  promised  him  a  grant  of  land  ,^^^ 

at  W. ;  that  D.  gave  up  his  claim  to  an  allotment  at  W.  in  consideration  of  a  ^^^V^^^  J« 

promisB  to  grant  an  allotment  at  H.,  which  latter  was  not  carried  out.  Privy 

Held,  not  to  be  necessary  to  prove  as  a  condition  precedent  that  D.  had  settled  Council, 
in  the  colony,  the  agreement  implying  only  that  he  should  settle  when  the  grant 
was  made. 

Held,  further,  that  the  measure  of  damages  for  the  breach  of  such  a  contract  is 
the  highest  value,  which  such  land  as  had  not  been  allotted  had  acquired. 

Leave  to  appeal  in  an  action  of  this  character  can  only  be  granted  in  accordance 
with  the  Orders  in  Council,  the  Crown  therefore  must  give  security  for  costs  {per 
Stephen,  C.J.,  and  Wise,  J.,  but  negatived  by  the  Privy  Council). 

This  was  an  application  for  a  new  trial  in  a  proceeding  in  the  nature 
of  a  petition  of  right,  brought  by  the  respondent  against  the  appellant, 
the  Secretary  for  Lands  and  Public  Works,  nominated  as  defendant 
to  represent  the  Government  under  the  provisions  of  an  Act  passed  in 
the  colony,  "  To  give  relief  to  persons  having  claims  Against  the 
Government  of  New  South  Wales."  The  respondent  having,  under 
the  provisions  of  this  Act,  petitioned  for  and  obtained  leave  to  prose- 
cute his  claim,  proceeded  to  file  a  declaration  against  the  nominal 
defendant. 

The  plaintiff,  by  his  declaration,  set  forth  his  claim  against  the 
Government  in  substance  as  follows : — 

"  That  in  the  year  1826,  being  a  captain  in  the  Eoyal  Staff  Corps 
serving  in  the  colony,  but  with  no  intention  of  settling  there,  the 
then  Governor-General  Darling  promised  him,  as  an  inducement  to 
settle  in  the  colony,  and  for  other  reasons,  a  grant  of  land  at  Woolloo- 
mooloo. 

"  That  subsequently  he  gave  up  his  claim  to  that  land,  in  consider- 
ation of  a  promise  from  the  Governor  of  another  allotment  in  Hyde 
park-gardens,  near  Sydney,  which  was  about  to  be  appropriated  to 
grants. 

(1)  10  Law  Times,  N.8.  110 ;  4  S^CR.  App.  8 ;  and  the  Sydney  Morning 
Herald,  June  26,  27,  and  28,  and  Aug.  31,  1861.  See  also  2  Moo.  P.C,  N.S.,  66. 
Cited  13  S.C.B.  66. 
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1861.  **  That  rolying  upon  this  promise,  be,  in  1827,  retired  from  active 

DuMARESQ    seryico,  and  settled  in  the  Colony,  and  also  filled  certain  ci?il  offices 
^     ^'  under  the  Goyemment. 

ROBERTSOX. 

"That  in  1831  the  above  promise  was  ratified  bj  the  Groyernor,  but, 
that  owing  to  some  change  in  the  plans,  the  allotment  to  him  was  from 
time  to  time  postponed. 

"  That  Governor  Darling  left  the  colony  before  his  promise  was 
carried  out,  and  his  successor,  Gt>yemor  Sourke,  in  1831,  informed 
him,  the  respondent,  that  ho  could  not  have  an  allotment  in  Hyde 
Park,  as  it  was  not  to  be  alienated,  and  offered  him  the  choice  of 
another  allotment  in  an  inferior  position,  and  of  less  value,  and  other- 
wise  less  desirable,  which  he  declined,  and  from  that  time  to  the 
present  he  had  failed  to  obtain  a  fair  equivalent  or  compensation  in 
lieu  of  the  land  promised  to  him." 

To  this  declaration  the  defendant  demurred  and  raised  the  question 
whether  the  declaration  disclosed  any  sufficient  contract  on  which 
a  right  of  action  could  rest.  The  judgment  of  the  Court  on  the 
demurrer  was  in  favour  of  the  plaintiff,  thereby  sustaining  the  declar- 
ation. The  action  then  proceeded  on  the  pleas,  which  took  issue  on 
the  above  events  of  the  declaration,  and  the  trial  took  place  before 
Mil/ordy  J.,  and  a  jury.  Both  the  Judge  and  the  parties  treated  the 
issue  and  the  evidence  admissible  as  of  an  exceptional  character,  and 
not  so  strictly  as  in  an  ordinary  action.  In  summing-up  he  directed 
the  jury  that,  if  the  Governor  promised  to  give  the  plaintiff  a  piece  of 
land  if  and  on  condition  that  he  would  settle  in  the  country,  and  he 
afterwards,  within  a  reasonable  time,  did  so,  the  promise  was  binding 
from  that  time.  If  be  did  so  with  an  intention  to  complete  the  con- 
tract, he  could  take  advantage  of  his  having  done  so ;  but  if  he  did  so 
without  reference  to  the  contract,  he  could  not.  There  was  no  con- 
sideration moving  from  him,  and  the  learned  Judge  put  the  question 
to  them,  "  Did  the  plaintiff  perform  the  condition  ?  that  is,  did  he 
settle  i^ith  reference  to  the  contract?"  And  with  reference  to 
damages,  he  told  them  that  they  were  to  be  estimated  according  to  the 
present  value  of  the  land.  The  jury  found  a  verdict  for  the  plaintiff 
£5,000  damages.  A  new  trial  was  afterwards  moved  for  on  the  grounds 
that  the  verdict  was  contrary  to  law,  and  was  against  evidence,  and  the 
damages  were  excessive. 

June  25,  and  26, 

Darvallf  Q*C,  and  Martin^  Q-C,  for  the  defendant,  in  support  of 
the  motion. 

Sir  Williim  Manning^  Q-C.,  Isaaet,  and  Faueett^  for  the  plaintiff. 

Our.  adv.  vuU. 
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Judgment  was  delivered,  June  27,  as  follows  : —  1861, 

The  Chief  Justice  was  of  opinion  that  the  verdict  must  stand.  Dumaresq 
The  allegation  in  the  fifth  clause  in  the  plaintiff's  declaration  was  Robertson. 
relied  upon  for  the  defendant.  The  proceeding,  although  in  form  an 
action,  was  not  really  so.  It  was  a  proceeding  by  petition  for  com- 
pensation, under  a  special  Act  for  recovery  of  such  compensation  from 
the  Government,  and  this  petition  was  referred  to  the  Court.  The 
petitioner  claimed  more  than  the  G-overnment  were  willing  to  give, 
and  the  intervention  of  the  Court  and  jury  was  invoked  to  arbitrate 
fairly  between  the  two.  The  compensation  to  be  awarded  must  be 
sufficient.  As  the  plaintiff  could  not  get  the  land  promised,  he  was 
entitled  to  get  compensation  to  the  extent  of  its  full  value.  The  par- 
ticular allegation  in  the  fifth  paragraph  was  that  a  promise  had  been 
held  out  to  the  plaintiff,  and  that  relying  on  that  promise,  he  did  settle. 
''  Belying  "  on  the  promise  was  equivalent  according  to  the  decision  on 
demurrer,  to  "  in  consideration  of  '*  such  promise.  The  question  was 
whether  this  meant  a  settlement  in  sole  "reliance"  upon  or  "considera- 
tion of  "  the. promise,  and  His  Honor  was  of  opinion  that  it  could  not 
be  thus  interpreted.  It  was  enough  that  the  promise  was  one  of  the 
inducements  to  settlement.  If  the  plaintiff  had  in  any  degree  relied 
upon  it  this  would  be  sufficient.  Secondly,  His  Honor  was  of  opinion 
that  there  was  quite  sufficient  evidence  to  justify  the  jury  in  finding 
that  plaintiff  was  in  some  degree  induced  by  the  promise  to  become  a 
settler.  It  was  quite  true  that,  on  cross-examination,  plaintiff  had 
said  something  to  the  effect  that  he  was  not  thus  induced ;  but  they 
must  look  at  the  plaintiff's  whole  evidence  and  at  his  whole  course  of 
conduct.  And  doing  this  His  Honor  could  not  say  that  the  verdict 
was  wrong.  But  then  it  had  been  said  that  the  Judge  at  nisi  prius 
had  told  the  jury  they  must  be  satisfied  that  the  promise  was  plaintiff's 
sole  inducement  to  settle.  He  doubted  whether  His  Honor  had  given 
any  such  direction ;  but  if  so,  he  was  of  opinion  that  that  direction 
was  wrong.  If  such  were  the  law,  the  verdict  would  not  be  justified. 
That  verdict  rested  upon  the  principle  of  its  being  sufficient  that  there 
had  been  a  part  reliance  by  the  plaintiff  on  Governor  Darling's  promise. 
They  (the  Judges)  thought  this  was  not  in  reality  a  contract — a  mutual 
agreement,  one  to  give  and  the  other  to  stay  in  consideration  of  such 
gift.  It  was  merely  a  promise  upon  a  condition :  ".If  you  will  remain, 
I  will  give  you  this  piece  of  land.*'  It  might  have  been  added  "You 
may  have  another  piece  of  land,  and  perhaps  an  office."  This  would 
be  partly  a  promise  and  partly  the  statement  of  a  probability.  The 
plaintiff  having  performed  the  condition  the  promise  must  be  fulfilled. 
But  it  might  be  said  that  this  view  was  not  in  accordance  with  the 
2o 
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1861.        declaration,  as  the  fifth  clause  aTerred  a  "reliance'*  on  the  promke, 

D0HARESQ    &G'    But  their  Honors  thought  this  allegation  entirely  immaterial. 

•J     *•  He  thought  the  yerdict  ought  to  stand  upon  both  grounds.    Mr. 

^  Justice  Milford  thought  it  ought  to  stand  upon  one  ground. 

Stephen  C.J. 

MiLFOBn,  J.,  said  that  if  this  had  been  a  contract,  then  the  conditioii 
must  ha?e  been  sino:le.  But  it  was  not  necessary  to  say  anything  upon 
this  point.  On  the  other  point,  his  judgment,  which  he  had  put  into 
writing,  was  as  follows :— *'  The  direction  which  I  gave  the  jury  was 
strictly  in  conformity  with  the  declaration,  but  I  think  it  was  wrong. 
The  declaration  treats  the  case  as  if  it  were  one  of  contract,  and  not 
one  of  a  promise  on  condition,  which  it  really  was.  If  it  were  one  of 
contract,  the  direction  would  have  been  right,  the  performance  by 
either  contracting  party  must  have  reference  to  the  contract  itself. 
If  a  vendor  sells  me  a  cask  of  sugar,  and  a  friend  also  desires  him  to 
scud  me  a  catsk  of  sugar,  and  he  does  send  one ;  but,  in  consequence 
of  the  request  of  my  friend,  not  of  the  contract  of  sale,  I  still  maj 
have  an  action  against  him  for  non-fulfilment  of  his  contract  of  sale. 
If,  however,  the  case  be  one  of  promise  upon  condition  that  I  do 
something — say, '  go  to  Borne ' — all  that  is  necessary  for  me  to  do  is 
to  go  to  Borne.  There  is  no  contract,  but  a  promise  on  condition,  and 
the  condition  is  fulfilled  by  my  going,  the  reason  is  not  material.  In 
the  present  case  there  is  no  contract ;  Captain  Dufnaresq  never  con- 
tracted to  stay  in  the  colony,  but  the  Q-overnment  promised  that  if  he 
did  he  should  have  the  land..  He  performed  the  condition,  and  is 
entitled  to  the  land.  The  declaration,  however,  states  the  ease 
differently :  it  states  that  *  relying  on,  or  in  eonsideration '  of  the  pro- 
mise, he  remained  in  the  colony.  It  puts  the  case  as  one  of  contract 
between  the  Government  and  Captain  Dumaresq,  which  it  was  not. 
It  was  only  a  conditional  promise,  and  the  condition  was  fulfilled.  The 
case  was  left  to  the  jury  in  conformity  to  this  statement  in  the  election 
of  a  contract,  but  it  was  wrong.  The  reljing  on  the  promise  was  an 
immaterial  matter,  and  ought  not  to  have  been  considered  at  all.  Tho 
jury,  however,  could  not  have  had  any  doubt  but  that  the  condition 
was  performed,  and,  therefore,  though  the  charge  of  the  Judge  directed 
their  attention  to  an  immaterial  fact,  which  was  not  proved,  they  mnst 
have  found  that  all  that  was  necessary  to  entitle  the  plaintiff  to  a 
verdict  was  proved.  Their  verdict  necessarily  involved  the  fact  of 
Captain  D.'«  remaining  in  the  colony,  and  it  cannot  be  said  that 
there  was  not  clear  evidence  of  that." 

Hew  trial  rtffittetL 
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On  August  30,  application  was  made,  on  behalf  of  the  defendant,  to        1861. 
settle  the  terms  on  which  an  appeal  should  be  made  to  the  Frivj    Dumarebq 

^^^  Robertson. 

Martin^  Q-C.,  for  the  defendant,  submitted  that  the  Crown  was 
entitled  to  appeal  to  the  Privj  Council  without  giving  security  for 
eosts. 

Sir  W,  Manning^  Q.C ,  and  Isaacs,  for  the  plaintiff.  The  terms 
prescribed  bj  the  Orders-in-Council  are  not  left  to  the  discretion  of 
the  Court. 

Wise,  J.  The  Court  must  obey  the  law,  and  the  law  said  that  the 
Court  should  allow  an  appeal  only  on  certain  terms,  and  those  terms 
the  Court  was  bound  by. 

The  Chikf  Justice  was  clearly  of  opinion  that  the  Court  had  no 
power  beyond  these  rules,  and  they  declared  that  security  should  be 
given.  (2) 

Leave  ffranted  on  giving  security  in  £300. 


Feb.  17,  I864f,  before  the  Privy  Council. 

Present: — The  Eight  Hon.  Lord  Chelmsford,  Lord  Justice  Knight 
Bruce,  and  Lord  Justice  Turner. 

Sir  S,  Oaims,  Q.C.,  and  W.  Williams,  for  the  appellant,  contended, 
first,  that  what  passed  between  the  Government  and  the  respondent, 
as  to  the  allotment,  did  not  amount  to  a  contract,  for  there  was  nothing 
definite  and  specific  in  the  negotiation.  Secondly,  even  if  the  promise 
had  been  specific,  there  was  no  legal  consideration ;  there  was  merely 
an  intention  in  a  certain  event,  which  did  not  happen,  to  make  a  grant 
of  the  land.  Thirdly,  even  if  there  was  a  promise  legally  binding,  it  had 
been  discharged  by  the  offer  of  a  third  piece  of  land  in  lieu  of  tho 
other.  Fourthly,  the  damages  were  excessive^  and  ought  not  to  have 
been  estimated  in  the  manner  in  which  damages  are  estimated  when 
stock  in  not  delivered  ;  Hadleg  v.  Baxendale  (3)  \  Logan  v.  Hall  (4)  ; 
Oioen  V.  Bouth  (5) . 

Bovill,  Q.C,  and  B.  A.  Fisher,  for  the  respondent,  contended  that 
the  objections  as  to  the  indefiniteness  of  the  contract  had  not  been 
raised  in  the  Court  below,  and  it  was  now  too  late  to  insist  upon  them. 
The  finding  of  the  jury  had  cured  any  objection  that  might  have  been 
previously  raised  on  that  ground.  -  As  regards  the  damages,  the  true 

(2)  Thie  was  overruled  by  the  Privy  Council,  see  2  Moo.  P.C.  K.S.  80. 
(3)  9  Exoh«  3U.        (4)  4  C.K  698.        (5)  14  C.B.  327. 
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1S61.  rule  was  that  the  highest  value  should  be  taken  as  the  test  of  the  loss, 
DuMABESQ  the  principle  being  that  whatever  the  party  might  hare  gained  if  the 
Robertson    P^^™^^®  ^^^  ^^®^  fulfilled  was  the  measure  of  what  he  had  lost. 

l^he  judgment  of  the  Court  was  delivered  by — 

Lord  Chklmsfobd.  With  respect  to  the  first  proposed  objection 
that  the  verdict  was  against  law,  it  does  not  happen  to  have  been  raised 
upon  the  motion  for  a  new  trial,  nor  would  it  have  been  so.  If  the 
evidence  of  the  contract  offered  at  the  trial  showed  that  it  was  invalid 
for  some  reason  which  was  not  apparent  upon  the  face  of  the  declara- 
tion, the  defendant  should  have  applied  to  the  judge  to  non-suit  the 
plaintiff, and  whether  he  took  this  course  or  not,it  was  competent  to  him 
to  raise  the  objection  upon  a  motion  for  a  new  trial.  And  yet,  although 
the  invalidity  of  contract  was  not  (and  could  not  have  been)  a  point 
for  the  consideration  of  the  Court  upon  the  argument  of  the  rule,  it  is 
assigned  by  the  appelknt  as  the  first  of  the  reasons  for  his  appeal,  and 
was  insisted  upon  at  some  length  by  his  learned  counsel  at  the  bar. 
The  objections  which  they  urged  were  that  the  contract  was  without 
consideration,  and  that  it  was  uncertain  and  indefinite  as  to  the  extent 
of  the  allotment  to  be  granted  and  the  character  and  cost  of  the 
building  to  be  erected.  But  these  objections  not  being  open  on  the 
present  appeal,  they  have  been  wholly  excluded  from  their  Lordships' 
consideration,  as,  in  forming  a  judgment  upon  the  case,  they  hare 
endeavoured  to  confine  themselves  (as  they  were  bound  to  do)  to  the 
questions  raised  in  and  determined  by  the  Court  below.  They  use  the 
word  "endeavoured"  because  it  is  a  little  difficult  to  ascertain  the 
exact  shape  in  which  the  objections  to  the  verdict  were  presented  to 
the  Court.  The  only  points  which  appear  to  have  been  argued  are, 
that  the  verdict  was  against  evidence ;  that  the  judge  misdirected  the 
jury  as  to  the  rule  for  estimating  the  damages  ;  and  that  the  damages 
were  excessive.  The  ground  upon  which  the  verdict  appears  to  have 
been  objected  to  as  contrary  to  evidence  was,  the  jury  having  found 
that  the  plaintiff  had  settled  in  the  colony  with  reference  to  the 
contract ;  in  other  words,  that  he  performed  the  condition  upon  which 
he  became  entitled  to  the  allotment  of  land.  The  appellant's  counsel, 
however,  objected  to  the  verdict  as  against  evidence  upon  another  and 
wider  ground,  and  as  their  Lordships  have  no  means  of  knowing 
whether  the  objection  was  or  was  not  presented  in  this  form  to  the 
Court  below,  they  will  not  leave  it  unnoticed.  The  declaration  alleges 
that  the  Governor  promised  the  plaintiff,  as  an  inducement  for  him  to 
settle  in  the  colony,  to  grant  him  a  portion  of  Woolloomooloo ;  that 
the  plaintiff  gave  up  his  claim  to  the  fulfilment  of  this  promise,  in 
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consideration  of  receiving  a  promise  from  the  Governor  of  a  grant  of  an        1861. 


allotment  in  Hyde-park-gardens ;  and  that  a  portion  of  the  land  first  Dumaeesq 
promised  to  the  plaintiff  was  granted  to  Dr.  Douglas  by  the  Governor,  p  ''•  ^ 
The  appellant's  counsel  insisted  that  the  respondent  had  entirely  failed 
in  proof  of  these  allegations ;  that  he  never  had  a  promise  binding  chelm-^/ord. 
upon  the  Governor  in  respect  of  "Woolloomooloo,  and  that,  therefore, 
his  relinquishment  of  his  claim  to  an  allotment  in  that  district  could  not 
"be  the  consideration  for  the  promise  of  a  grant  in  Hyde-park -gar  dens. 
And  for  this  they  relied  upon  the  terms  of  a  letter  written  by  Dr. 
Douglas,  which  was  in  evidence  in  the  case  as  a  part  of  the  proceed iDgs 
of  the  Committee  of  Legislative  Council  appointed  to  inquire  into  the 
respondent's  claim,  in  which,  with  reference  to  a  particular  portion  of 
land  in  Woolloomooloo,  he  writes : — "  1  should  have  applied  for  it 
before  had  I  not  understood  it  was  Captain  Dumaresq^s  intention  to 
have  done  so.  I  have  since  learned  from  that  gentleman  that  he  has 
abandoned  the  idea."  The  expressions,  however,  are  not  at  all  incon- 
sistent with  the  existence  of  a  right  at  one  time  in  the  respondent  to 
select  an  allotment  in  Woolloomooloo  if  he  chose  to  exercise 
it ;  and  the  evidence  seems  to  be  quite  sufficient  to  have  justified 
the  jury  (if  the  question  had  been  submitted  to  them)  in  finding 
that  there  was  a  binding  promise  of  an  allotment  in  Woolloo- 
mooloo, and  that  it  was  relinquished  for  the  promise  of  a  grant 
of  a  portion  ol  Hyde-park-gardens.  Both  these  points  appear  to 
be  fully  established  by  the  letter  of  the  respondent  of  the  2nd 
June,  1830,  and  the  answer  of  the  Colonial  Secretary,  on  behalf 
of  the  Governor,  of  the  9th  June,  1830.  The  respondent  in  his  letter 
says : — "  I  beg  leave  to  bring  to  your  Excellency's  recollection  the 
circumstance  of  your  implied  promise,  that  I  might  have  a  building 
allotment  in  the  neighbourhood  of  Sydney,  and  that  on  my  renun- 
ciation of  the  land  on  Woolloomooloo  Hills,  afterwards  given  to  Dr. 
Douglas,  it  was  with  the  understanding  that  I  should  receive  a  portion 
of  the  Hyde-park-gardens  in  lieu  thereof";  and  he  then  requests  the 
Governor  to  direct  that  an  allotment  may  be  measured  off  to  him,  and 
points  out  one  which,  if  permitted  to  select,  he  would  prefer.  The 
answer  recites,  in  the  usual  official  form,  the  purport  of  the  respond- 
ent's  letter,  and  not  denying,  and  therefore  virtually  admitting,  the 
statement  it  contains, — it  informs  the  respondent  that  the  Governor 
had  directed  his  application  to  be  noted  "  in  order  to  its  being  con- 
sidered with  those  of  other  applicants  when  arrangements  may  be 
making  for  the  location  of  Hyde-park."  The  promise  thus  admitted 
to  have  been  given  was  more  distinctly  recognised  by  Governor  Darling 
in  a  minute  of  the  15th  October,  1831,  made  for  the  purpose  of  placing 


r. 

ROBERTSOrr. 
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1861.        on  record  the  claims  of  "  tlie  persona  who  were  proniised  bailding 
DuMARESQ    allotments  in  Hjde-park/*  in  which,  arranging  them  in  clnasea,  he 
says,  "  The  second  class  consists  of  William  Dumaretq,  Esq.,  promised 
by  me  some  considerable  time  back,  that  he  should  receive  an  allot- 
Chelms/oni.  ment  as  soon  as  the  ground  was  measured,  and  he  should  have  retired 
from  the  service."    These  letters  and  the  K)fficial  minute  are  amply 
sufficient  to  prove  the  allegations  in  the  declaration,  and  if  the  case 
had  been  left  to  the  jury  upon  this  proof,  and  they  had  found  for  the 
respondent,  their  verdict  could  not  have  been  disturbed.     But,  as 
already  observed,  the  question  seems  to  have  been  presented  to  the 
jury  upon  a  narrower  and  different  ground,  viz.,  whether  the  plaintiff 
had  performed  the  condition  upon  which  he  became  entitled  to  the 
allotment.    It  appears  that  the  learned  judge  who  tried  the  cau^e 
directed  the  jury  that  it  was  necessary  for  the  plaintifE  to  prove  that 
he  had  settled  in  the  colony  "  with  reference  to  the  contract."     Bat 
he  afterwards  agreed  with  the  Chief  Justice  that  the  only  material 
portion  of  the  allegation  in  the  declaration  was  that  after  the  promise 
or  offer  the  plaintiff  in  fact  became  resident,  and  that  by  so  doing  he 
performed  the  condition,  and  that  it  was  not  necessary  to  show  a 
performance  because  and  in  consideration  of  the  contract.     The  per- 
plexity upon  this  part  of  the  case  seems  to  have  arisen  from  the  want 
of  precision  in  the  statement  of  the  plaintiff's  cause  of  action,  and 
from  a  misapprehension  of  the  real  nature  of  his  claim.     If  it  is 
necessary  in  this  proceeding  in  the  nature  of  a  petition  of  right  to 
state  the  claim  in  a  technical  form,  and  to  allege  a  consideration  for 
the  promise  of  an  allotment,  it  is  obvious  that  the  true  consideration 
was  not  the  settling  in  the  colony,  but  the  agreement  to  settle  if  a 
grant  were  made,  and  if  this  had  been  thought  of  at  the  trial,  an 
amendment  of  the  declaration  might  have  been  made  which  would 
have  obviated  all  difficulty.    It  is  not  easy  to  understand  how  the 
actual  settling  in  the  colony  can  be  made  a  condition  precedent  to  a 
grant  of  this  descriptioD,  because  no  proof  of  its  performance  can 
possibly  be  given,  and  the  utmost  that  any  declaration  or  act  of  the 
grantee  prior  to  the  grant  can  amount  to,  being  an  intention  to  settle 
when  the  grant  is  made.    But  as  the  case  was  dealt  with  throughout 
as  one  in  which  the  plaintiff  could  only  enforce  the  promise  of  the 
Governor  by  performing  the  condition,  which  was  held  to  be  the  actual 
settling  in  the  colony,  the  question  is,  whether,  assuming  this  view  to 
be  correct,  the  evidence  is  not  sufficient  to  support  the  verdict.    It 
appears  that  there  were  two  periods  at  which  an  intention  on  the  part 
of  the  respondent  to  settle  in  the  colony  was  manifested — ^ffrst,  when 
he  had  received  an  offer  of  a  colonial  appointment,  and  was,  as  he 
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iftatea,  induoed  to  go  on  half -pay,  and  afterwards,  when  having  been  1861. 
placed  on  whole  pay  again,  he  determined  upon  selling  his  commission  Dumabesq 
and  settling  in  the  country.  It  is  to  be  observed  that  his  evidence,  ^  ^* 
*'  that  it  was  not  the  promise  of  the  land  which  induced  him  to  go  upon 
half-pay  and  settle  in  the  country,  but  the  prior  offer  of  the  office  of  Chelmsford. 
Deputy  Surveyor- General,  and  other  consequential  advantages,"  relates 
to  the  land  at  Woolloomooloo  which  he  afterwards  relinquished  for 
the  promised  allotment  in  Hyde-park.  As  to  this  latter  promise  the 
respondent  states  in  his  evidence  at  the  trial — "  In  selling  my  com- 
mission and  determining  on  settling  in  the  country,  I  was  influenced 
not  alone  by  the  speciiic  promise,  but  also  by  my  knowledge  of  the 
regulations  which  entitled  me  to  a  town  allotment,  and  a  country 
allotment  if  I  settled  in  the  country."  There  is  no  proof  oE  the  exact 
time  when  the  respondent  sold  his  commission ;  but  in  the  minute  of 
the  15th  October,  1831,  to  which  reference  has  been  already  made, 
Governor  Darling  says,  the  allotment  in  Hyde-park  was  promised  to 
him  "  as  soon  as  the  ground  was  measured,  and  he  retired  from  active 
service ;  '*  therefore  the  promise  must  have  been  made  while  he  retained 
his  commission,  and  if  so,  his  retirement  from  the  service  was  a  per- 
formance of  the  condition.  Eren,  therefore,  if  Milfordj  J.,  was  right, 
at  the  trial,  in  saying  that  it  was  necessary  for  the  plaintiff  to  show  that 
lie  settled  in  the  country  with  an  intention  to  complete  the  contract, 
there  was  here  ample  evidence  to  establish  that  fact.  But  Milfordj  J., 
was  of  opinion  that,  if  his  mode  of  presenting  the  case  to  jury  was  correct, 
they  were  not  warranted  in  finding  that  the  plaintiff  had  performed  the 
condition  unless  his  settling  in  the  colony  was  solely  with  view  to  the 
contract,  and  to  the  exclusion  of  all  other  motives.  But  as  he  agreed 
with  the  Chief  Justice  that  a  residence  in  fact,  after  the  promise,  was 
all  that  it  was  material  for  the  plaintiff  to  establish,  he  thereby  admitted 
that  he  had  left  the  case  improperly  to  the  jury.  It  may,  therefore,  be 
considered  unnecessary  to  examine  his  opinion  that,  in  order  to  show 
performance  of  the  conditions  upon  which  the  promise  was  made,  it 
was  necessary  for  the  plaintiff  to  prove  that  it  was  his  sole  motive  for 
49ettling  in  the  colony.  But  that  in  order  that  no  part  of  the  case 
should  appear  to  have  been  omitted  from  their  Lordships'  consideration, 
a  few  remarks  may  be  made  upon  this  opinion,  and  upon  the  opposite 
view  of  the  Chief  Justice.  It  may  be  asked  if  the  opinion  under  con- 
eideration  shall  be  held  to  be  correct,  in  what  way  could  a  person 
holding  a  permanent  official  appointment  in  the  colony,  who  is  promised 
an  allotment,  or  a  person  who  has  already  one  allotment,  and  is  promised 
another,  show  that  he  has  performed  the  condition  in  the  strict  and 
exclnaive  manner  required  ?    It  seems  only  necessary  to  consider  the 
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1861.        nature  of  these  grants  to  be  eatiBfied  that  such  a  rigid  rule  can  neTer 
DuMARESQ    properly  be  applied  to  them.     When  an  application  is  made  to  the 

^      '*'  governor  for  an  allotment  of  land,  and  a  promise  is  obtained,  the 

Robertson.   °  .        .  '  ^  ' 

application  always  implies  a  promise  on  the  part  of  the  applicant  to 
Chehruiford.  settle  in  the  colony,  because  the  grants  invariably  contain  a  condition 
to  that  efEect.  A  continuance  in  the  colony,  therefore,  till  the  grant 
of  the  allotment  is  made,  is  necessarily  connected  with  the  promise,  as 
without  remaining  the  applicant  can  never  be  entitled  to  the  promised 
gt^nt.  In  every  way,  therefore,  in  which  this  case  either  was  or  might 
have  been  presented  to  the  jury,  the  evidence  was  sufficient  to  warrant 
the  verdict.  The  only  remaining  question  relates  to  the  damages — 
whether  the  proper  rule  for  their  estimation  was  given  by  the  Judge, 
and  whether  they  are  excessive.  Supposing  the  rule  for  the  measure  of 
damages  properly  given,  they  do  not  appear  to  have  been  excessive. 
The  Committee  of  the  Legislative  Council  selected  to  investigate  the 
respondent's  claim  reported  that  he  should  be  allowed  to  purchase  land 
at  auction  for  £5,000,  a  sum  apparently  fixed  with  reference  to  land 
granted  to  Sir  F.  Forbes,  which  was  sold  by  auction  in  1842  for  that  sum. 
It  was  contended  on  the  part  of  the  applicant  that  the  land  of  Sir  jP. 
Forbes  had  buildings  upon  it,  and  was  therefore  an  improper  standard  of 
value  of  land  which  the  respondent  was  to  receive  under  an  obligation 
to  build  upon  it.  But  it  appears  by  the  evidence  that  Sir  F,  Forbes's 
land  had  never  been  built  upon,  and  that  even  at  the  time  of  the  trial 
it  remained  in  its  original  unimproved  state.  If,  then,  the  present 
Talue  of  the  land  was  the  proper  criterion  of  the  measure  of  damages,  no 
objection  can  justly  be  taken  to  the  amount  awarded  by  the  jury.  But 
upon  what  ground  can  it  be  alleged  that  the  Judge  was  wrong  in  telling 
the  jury  to  find  their  damages  upon  the  present  value  of  the  land  ? 
The  cases  which  were  cited  as  to  the  measure  of  damages  upon  con- 
tracts for  delivery  of  goods  and  for  the  re-transfer  of  stock  have 
very  little  application.  The  distinction  between  these  two  classes 
of  cases  is  said  to  be  that,  in  the  former  the  damages  should  be  only 
of  the  value  of  the  goods  at  the  time  when  they  ought  to  have  been 
delivered,  because  the  purchaser  had  his  money  in  hand,  and  may  go 
to  the  market  and  purchase  similar  goods ;  but  as  to  stock,  that  the 
borrower  neglects  to  re-transfer  at  the  time  agreed  upon  holds  in  his 
hands  the  money  of  the  lender,  and  prevents  him  from  using  it.  The 
principle  upon  which  damages  are  estimated  upon  the  breach  of  agree- 
ment for  the  re-transfer  of  stock  is  more  applicable  to  the  respondent's 
claim  than  that  which  is  applied  to  contracts  for  the  sale  and  delivery 
of  goods,  but  the  right  of  the  respondent  to  the  highest  value  of  the 
lands  which  he  has  not  received  in  performance  of  the  promise  made 
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to  him  seems  to  be  even  stronger  than  that  of  the  lender  of  stock  upon        IS^l. 


the  borrower*s  omission  to  replace  it.    The  owner  of  the  stock  might    Dumaresq 
have  the  means  of  purchasing  other  similar  stock  at  the  day,  but  the  pobJrtsov 
allotment  of  land  promised  to  the  respondent  was  a  thing  which  he 
could  not  obtain  except  by  the  performance  of  the  promise.    If  he  had   Chdtmford. 
received  his  allotment  as  he  ought  to  have  done,  he  would  have  it,  with 
the  benefit  of  the  increased  value  which  it  might  have  acquired  while 
in  his  possession.     Of  this  the  other  party  has  deprived  him  by  the 
breach  of  his  promise  ;  and  whether  he  has  obtained  the  benefit  him- 
self, or  has  hindered  the  respondent  from  enjoying  it,  it  seems  to  bo 
equally  just  and  reasonable  that  he  should  pay  the  full  value  of  the 
property  to  the  person  from  whom  he  has  wrongfully  withheld  it. 
Their  Lordships  are  therefore  of  opinion  that  the  judgment  of  the 
Court  below  is  right ;  they  will  recommend  to  Her  Majesty  that  it  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

Judgment  affirmed  icith  costs. 


1898 
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I8g^«       BELL  AKD  ANOTHEB  V.  THE  RA.ILWAT  COMMISSIONER.  (I) 

June  27. 
Stephen  C  J  RaUway  Commiasioner^  liaJbility  <tf— By-Jaw— Damages, 

MUford  J. 

rjS^^  The  Railway  Commissioner,  under  22  Vic,  No.  19,  has  no  power  to  make  a 

by-law  relieving  himself  from  all  responsibility  for  care  of  horses  carried  by  rail. 

In  assessing  damages  for  the  loss  of  a  race-horse  a  jury  is  entitled  to  take  into 
account  its  pedigree  and  engagements. 

New  trial  motion  in  an  action  brouglit  against  the  Bailwaj  Com- 
missioner for  injury  done  to  the  race-horse  Mainstay  by  a  railway 
collision.  The  jury  awarded  £500  damages.  The  questions  raised 
were,  first,  whether  evidence  had  been  properly  admitted  as  to  the 
peculiar  value  of ''  Mainstay*'  by  reason  of  his  engagements  as  a  racer, 
and,  secondly,  whether  the  Commissioner  was  exempted  from  liability 
in  this  case  by  reason  of  his  having  made  and  posted  up  (under  powers 
conferred  by  the  Eailway  Act,  22  Vic,  No.  19,  s.  116)  a  by-law, 
declaring  himself  irresponsible  for  the  care  of  horses  or  dogs  conreyed 
by  rail,  or  whether,  as  there  was  no  statement  of  such  irresponsibility 
on  the  railway  ticket,  the  by-law  in  question  was,  as  against  the 
plaintiffs,  inoperative. 

Broadhursff  Q.C.,  and  Sheppard,  for  the  defendant. 

Sir  W,  Manning,  Q*C,  Darvally  Q.C.,  and  Stephen,  contra. 

The  Court,  without  calling  upon  the  plaintiffs*  counsel,  sustained 
the  verdict.  The  Commissioner  had  no  power  to  make  a  by-law  such 
as  this,  which  went  to  exempt  him  from  all  responsibility,  in  cases 
would  relieve  the  railway  authorities  from  doing  the  very  duty  they 
were  paid  for.  It  was  plain,  on  considering  the  language  of  the  Act, 
that,  in  giving  the  Commissioner  the  power  of  making  by-laws,  the 
Legislature  only  contemplated  giving  him  a  power  to  regulate,  in  this 
way,  the  modes  of  carrying,  and  of  preserving  order  and  decency  on 
the  railway.  But  although  valueless  to  the  defendant,  as  a  by-law, 
this  declaration  of  irresponsibility  might  have  been  a  good  defence  as 
a  matter  of  contract,  if  it  had  been  shown  that  plaintiffs  contracted 
for  the  carriage  of  the  horse,  with  a  condition  that  the  Bailway  Com- 
missioner  should  not  be  responsible  for  its  safety.    But  there  was 

(I)  The  Sydney  Morning  Herald,  June  28,  1861. 
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quite  sufficient  eyidence  to  sastain  the  finding  of  the  jury  as  to  this        1861. 
not  being  the  case.     In  England  the  Legislature  had  declared  by        bell    ^ 
special  enactment  that  railway  authorities  should  not  make  binding        J^- 

A  HE 

contracts  to  reHeve  themselves  from  liability,  but  here  is  no  such     Railway 
restriction.     The  Act  left  the  Commissioner   untouched  as  to   the    jjissioneb 
position  and  liabilities  as  a  common  carrier,  but  left  him,  also,  the    ,^  ^ 
right  to  make  any  species  of  contract,  however  unreasonable.     And 
unless  restricted  by  law,  parties  were  quite  at  liberty  to  make  these 
unreasonable  contracts.    The  amount  of  damages  was  large,  but  the 
plaintiffs  were  entitled  to  the  market  value  of  the  horse,  and  it  had 
been  proved  that  the  pedigree  and  engagements  of  a  race-horse  were 
ingredients  in  making  up  this  market  value.    The  jury,  too,  had  been 
expressly  cautioned  not  to  award  damages  upon  any  supposititious 
chance  of  the  horse  winning  money,  but  only  to  take  pedigree  and 
engagements  into  account  so  far  as  they  went  to  affect  the  actual 
seUing  value  of  the  animal. 
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1861.  ^^  parte  NICHOLSON.     (1) 

•^""^  ^-  Prohihitioii— District  Court—  Want  of  Jurisdiction. 

Stephen  C.J. 

and  '^  superior  Court  will  grant  a  prohibition  at  any  stage  of  a  case  where  the 

Wist  J.       inferior  Court  has  no  jurisdiction  over  the  subject  matter  of  the  suit.     Rjit  not  if 

an  objection  to  the  jurisdiction  has  been  taken  below,  and  disallowed  on  the 

evidence  there  submitted  ;  the  Court  of  Appeal,  however,  has  power  to  review  the 

decision,  but  will  not  go  outside  that  evidence. 

Application  for  a  Prohibition  to  restrain  the  District  Court  at  Mait- 
land  from  proceeding  to  execution  against  the  applicant  at  the  suit  of 
one  Turner,  At  the  time  the  suit  was  brought  Nicholson  resided  in 
Sydney,  but  had  property  in  Newcastle.  The  question  was  whether, 
under  the  circumstances,  the  Court  had  jurisdiction  over  NichoUon, 
and  whether,  the  question  of  jurisdiction  having  been  decided  in  the 
affirmative  by  the  District  Court  Judge,  that  decision  could  be  other- 
wise reviewed  than  by  an  appeal,  or  by  a  motion  for  a  new  trial. 

Martin^  Q.C.,  and  Fauceff,  in  support  of  the  application. 

Stephen,  contra. 

The  CovBT  held  that  a  prohibition  would  not  go  in  a  case  where 
there  had  been  judgment  and  execution,  even  although  the  party  had 
received  no  previous  notice  of  the  suit.  There  were  other  remedies 
which  must  be  taken.  But  where  an  objection  had  been  taken  to  the 
jurisdiction  of  a  magistrate  or  a  Court  below  on  a  question  of  fact,  and 
such  magistrate  or  Court  had  negatived  that  objection,  the  Court  had 
power  to  review  such  decision. 

As  to  the  question  whether  there  was  sufficient  proof  of  "  residence," 
affidavits  were  read  on  both  sides,  and  the  Court  reserved  judgment. 

June  29. 

The  CouET  gave  judgment  in  this  case,  which  was  an  application  to 
stay,  by  prohibition,  all  further  proceedings  in  the  Maitland  District 
Court  in  a  suit  against  the  applicant  by  one  Tamer,  The  law,  as 
applied  to  such  applications  as  the  present,  was  this, — Where  a  party 
was  sued  in  a  District  Court  in  a  case  over  which,  as  he  conceived, 
such  Court  had  no  jurisdiction,  and  he  intended  to  take  an  objection 

(1)  The  Sydney  Morning  Herald,  June  29,  July  1, 1861 ;  I  S.C.it.  171  note;  and 
Foster's  Dist.  Ct.  App.  250.    Cited  1  S.C.R.  171  j  4  S.C.R.  72  ;  2  S.C.R.N.S,  69. 
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to  this  want  of  juriediction,  his  proper  course  was  to  come  to  the  1861. 
Supreme  Court  for  a  prohibition.  Although  he  might  come  for  Ex  parte 
such  prohibition  even  after  judgment,  he  was  never  in  such  case  Nicholson. 
80  safe  as  in  coming  "before  judgment.  The  Court  would  no  doubt,  Stephen  C.J, 
in  certain  cases,  grant  a  prohibition  after  judgment  and  execution, 
but  the  applicant's  position  might  be  prejudiced  by  delay  or  by 
his  having  done  something  which  would  amount  to  a  submission 
to  the  Court  below,  and  a  waiver  of  his  objection  against  its  juris- 
diction. For  these  reasons  he  might  be  deprived  of  his  right  to  a 
prohibition,  although,  had  he  applied  earlier,  that  right  might  have 
been  sustainable.  But  there  were  two  classes  of  objections  to  want 
of  jurisdiction.  If  the  objection  was  that  tho  Court  below  had  no 
jurisdiction  over  the  subject  matter  of  the  suit— as,  for  instance, 
where  it  was  an  action  for  criminal  conversation,  or  one  directly 
involving  title  to  land — a  prohibition  must  necessarily  go  at  any  stage, 
because  no  man  could,  by  consent,  give  jurisdiction  to  a  Court  from 
which  such  jurisdiction  was  legally  withheld;  nor  could  any  Court 
acquire  and  exercise  such  jurisdiction  by  any  consent  of  its  suitors. 
But  where  the  case  was  one,  prima  facie,  quite  within  the  jurisdiction 
of  the  Court,  and  where  the  objection  to  jurisdiction — such  as  one  of 
non-residence — was  taken  in  the  Court  itself,  in  the  first  instance, 
instead  of  being  raised  by  application  to  the  Superior  Court  for  pro- 
hibitioD,  the  Court  below  had  jurisdiction  to  deal  with  that  objection. 
If  the  Court  above  saw  that  in  such  a  case  there  had  been  a  right 
decision  in  the  Court  below  on  the  evidence  then  before  it,  that 
decision  could  not  be  disturbed.  If,  however,  the  Superior  Court 
should  be  of  opinion  that  the  decision  on  such  evidence  was  wrong,  it 
would  be  set  right.  In  other  words,  the  decision  of  the  Court  above 
must,  in  such  cases,  rest  upon  the  same  evidence  as  that  of  the  Court 
below.  Their  Honors  could  not  see'  that  the  Maitland  District  Court 
was  wrong  upon  the  evidence  then  before  it,  in  holding  that  NichohotCa 
residence  in  the  district  was  made  out ;  and  although  the  evidence  now 
adduced  would  probably  lead  to  a  different  conclusion,  tho  decision  of 
the  Court  below  must  be  confirmed,  and  the  application  dismissed  with 
costs. 
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1861.  FLOYD  AUD  wiFK  V.  TAYLOR.  (I) 


/une'28. 


Libel — PuUic  benefit, 
Steplun  G.  J. 

and 
W%9t  J.  An  advertisement  of  an  abeoonding  debtor  is  for  the  public  benefit. 

Demitbbeb  to  a  plea  of  justification  in  an  action  against  the  defendant 
for  libelling  the  plaintiffs  by  an  advertisement  in  the  Sydney 
Morning  Herald,  The  advertisement  declared  upon  averred  that 
Floyd  had,  with  his  wife^  absconded  from  Deniliquin,  leaving  three 
executions  unsatisfied  and  a  number  of  creditors  unpaid,  and  that  he 
had  been  "  driven  away  "  by  a  Government  official.  The  plea  declared 
that  the  statements  as  to  the  absconding,  the  unsatisfied  executions, 
and  the  unpaid  dehts  were  true,  that  the  plaintiff  Floyd  was  driven 
away  by  a  public  official,  the  Clerk  of  Petty  Sessions,  and  that  the 
publication  of  these  statements  was  made  for  the  public  benefit, 
because  the  defendant,  a  creditor,  was  thereby  delayed,  and  because  it 
had  become  necessary  to  ascertain  plaintiff's  whereabouts. 

Sheppard,  in  support  of  the  demurrer. 

Faucetfj  contra. 

The  CoxTBT  held  that  the  plea  was  good,  although  it  might  have 
been  made  better  by  omitting  the  averments  as  to  the  delay  of  defend- 
ant's claim,  and  as  to  the  necessity  for  finding  out  where  the  plaintiffs 
were.  These  were  matters  with  which  the  public  had  nothing  to  do. 
But  it  was  for  the  public  benefit  that  there  should  be  a  caution  against 
giving  credit  to  a  person,  who  had  absconded  under  such  circumstances. 

Demurrer  overruled. 

< 

(1)  Q'he  Sydney  Morning  Herald,  June,  29,  1861 ;  cited  3  S.C.R,  54. 
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[In  Chambebs.] 
Ex  parte  TOUNaEE.  (1)  1861. 


Justices — Mtdl\farious  conviction — 6  WiU.  IV,  No,  20,  sec,  4.  IT'  «  T 

A  conviction  under  sec.  4  of  5  Will.  IV,  No.  20,  for  encroaching  on  the  foot- 
path, cannot  include  the  two  penalties,  for  the  commission  of  the  offence,  and 
continuance  of  the  same. 

Such  proceedings  must  be  brought  within  six  months. 

Application  for  a  Prohibition,  July  13,  to  stay  proceedings  under  a 
conviction,  based  on  a  contravention  of  the  Alignment  Act,  5  Will.  IV, 
No.  20. 

Sir  W.  Manning,  Q.C.,  for  the  applicant. 

Martin,  Q.C.,  for  the  respondents. 

This  application  was  hased  on  several  grounds,  only  one  of  which  is 
noticed,  however,  in  the  judgment,  delivered  August  30,  by — 

Wise,  J.  This  was  an  application  to  prohibit  certain  justices  sitting  in 
Sydney  from  enforcing  a  conviction  of  the  defendant  for  a  breach  of  the 
provisions  of  the  Alignment  Act.  Certain  facts  were  stated  to  hare 
been  agreed  on  between  the  parties,  and  various  questions  were  very 
fully  and  very  ably  argued  before  me  by  Mr.  Martin  and  Sir  W, 
Manning. 

I  suspended  my  judgment  in  consequence  of  a  statement  made  to 
me  upon  affidavit  that  the  proceedings  were  not  really  for  the  purpose 
of  deciding  a  dispute  between  the  Corporation  and  Mr.  Younger,  I 
have  since  received,  statements  from  the  attorneys  engaged  and  also 
from  Mr.  Driver,  and  it  now  appears  that  subsequently  to  the  informa- 
tion being  filed  against  Mr.  Younger,  the  alleged  encroachment  had 
been  removed,  and  Mr.  Driver,  who  had  not  acted  for  the  Corporation 
in  the  matter,  had,  in  consequence  of  being  interested  in  other  proper- 
ties, guaranteed  Mr.  Younger  harmless  from  all  costs  and  expenses,  and 
had  caused  this  case  to  be  stated.  Although  I  am  satisfied  that  the 
parties  acted  hand  fide,  yet  I  do  not  think  that  I  ought  to  sanction  a 
proceeding  of  this  kind.  Such  a  practice  might  easily  give  rise  to 
abuses,  and  I  shall  do  as  the  Court  of  Common  Pleas  did  in  a  somewhat 
similar  case,  in  Doe  v,  Dunize  (2),  and  decline  to  give  an  opinion  upon 

(I)  The  Sydney  Morning  Herald,  July  15,  Sept.  3,  1861,  and  1  S.C.R.  App.  30. 

(2)  6  C.B.  100. 
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1861.  whafc  is  not  reallj  a  matter  in  controversy.    At  the  same  time  it  is 

Ex  paHc  right  that  the  conviction,  if  invalid,  should  not  be  allowed  to  stand.   I 

k  ouNGER.  therefore,  will  give  a  decision  upon  one  of  the  more  formal  objections, 

Whe  J.  ^hich  is  fatal. 

That  objection  is  that  the  conviction  is  bad,  for  multifariousness. 
It  was  that  the  defendant  do  pay  a  fine  of  £20,  and  £13  as  a  penalty, 
in  default  levy  and  distress  or  seven  days  gaol,  and  also  that  a  warrant 
should  issue  for  the  removal  of  the  obstruction.  This,  although  in 
some  degree  a  technical  objection,  involves  an  important  question  upon 
the  construction  of  the  4th  section  of  the  Act.  That  section  enacts 
*^  That  as  soon  as  the  footway  of  any  street  should  be  fixed  and  declared, 
as  provided,  no  house,  shop,  or  other  building,  shall  be  erected  nor 
allowed  to  project  or  encroach  in  any  part  within  the  distance  from 
the  curbstone  or  exterior  edge  of  the  footway  fixed  and  declared  as 
aforesaid ;  nor  shall  any  house,  shop,  or  other  building,  which  is  now 
erected  within  the  distance  to  be  fixed  and  declared  as  aforesaid,  from 
the  curbstone  or  exterior  edge  of  the  said  footways,  be  rebuilt  in  the 
whole  or  in  any  part ;  nor  shall  any  addition  or  alteration  be  made  to 
the  same,  except  in  conformity  with  the  provisions  hereof ;  and  any 
person  who  shall  erect  or  rebuild  any  such  house,  shop,  or  other 
building,  in  the  whole  or  in  any  part,  or  make  any  addition  or  altera- 
tion in  the  same,  except  according  to  the  provisions  hereof,  shall  forfeit 
and  pay  for  every  such  offence  the  sum  of  twenty  pounds ;  and  if  the 
said  house,  shop,  or  building,  or  any  addition  or  projection  shall  not  be 
removed  or  abated  within  one  month  after  notice  shall  be  served  to 
that  effect  by  the  town  surveyor,  or  the  proprietor  or  occupier  thereof, 
and  left  at  his  or  her  usual  place  of  abode,  the  further  sum  of  one 
pound  for  every  day  the  same  shall  remain  contrary  to  the  provisions 
of  this  Act ;  and  it  shall  be  lawful  for  any  two  or  more  justices  of  the 
peace,  upon  the  application  of  the  town  surveyor  or  his  deputy,  and 
upon  proof  of  the  contravention  of  this  Act,  to  grant  a  warrant, 
authorising  the  said  surveyor,  to  cause  the  said  house,  shop,  or  building 
and  all  additions  or  alterations  thereto,  so  far  as  the  same  may  be 
contrary  to  the  provisions  of  the  Act,  to  be  taken  down,  and  the 
materials  thereof  to  be  sold,  and  thereout  to  pay  the  charges  of  taking 
down  the  same  and  the  surplus,  if  any  shall  be  paid  to  the  owner  of 
such  materials."  The  general  rule  is  that  "  every  information  shall  be 
for  one  offence  only,  and  not  for  two  or  more  offences"  (s.  10  of  II 
and  12  Vict.,  c.  43) ;  but  whether  that  which  is  adjudicated  upon  is 
one  offence,  with  cumulative  punishments,  or  different  offences,  is 
often  ambiguous  from  the  mode  in  which  the  particular  statute  is 
worded. 
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After  a  careful  consideration  of  the  4tli  section,  I  am  of  opinion  1861. 
that  the  intention  of  the  enactment  is  that  after  the  offence  to  which  ^  pfj,,,^ 
the  penalty  of  £20  is  attached  is  adjudicated  upon,  there  are  two  Youngkb. 
further  remedies  given  to  ensure  obedience  to  the  statute  j  the  one  Wise  J. 
imposing  the  penalty  of  a  pound  a  day  during  the  continuance  of  the 
obstruction  after  the  expiration  of  a  month  after  notice;  the  other 
investing  two  justices  with  the  power  of  ordering  the  removal  of  the 
obstruction.  As  the  latter  power  can  duly  be  exercised  by  two 
justices,  whereas  the  first  penalty  of  £20  is  not  required  to  be  imposed 
by  two  justices,  I  am  of  opinion  that  the  application  for  the  order  for 
the  removal  must  be  made  subsequent  to  the  conviction.  This  being 
80,  it  aids  in  the  construction  of  the  clause  imposing  the  "further" 
penalty  of  a  pound  a  day  after  notice.  There  is  certainly  some 
ambiguity  from  the  use  of  the  words  "  further  sum."  But  to  hold  the 
penalties  cumulative  would,  I  think,  be  contrary  to  the  principle  which 
condemns  retrospective  laws.  It  would  be  punishing  a  person  for  not 
removing  something  which  until  adjudicated  upon  he  might  fairly 
contend  and  believe  not  to  be  within  the  provisions  of  the  Act.  I 
think,  therefore,  that  "  said  house"  must  mean  house  so  adjudicated  to 
be  an  obstruction.  This  view  is  strengthened,  I  think,  by  the  provision 
that  notice  to  the  occupier  is  deemed  to  be  sufficient;  for  after  a 
public  adjudication  the  nuisance  ought  to  be  removed  and  the  pro- 
prietor could  not  reasonably  complain  even  if  the  occupier  should 
have  failed  to  communicate  the  notice  to  him.  In  each  of  these  cases, 
the  contravention  of  the  Act  would  be  proved  by  the  conviction  under 
the  first  clause  of  this  section. 

The  conviction,  therefore,  is  bad,  because  it  includes  the  two 
penalties,  and  the  ordor  of  the  removal. 

Eor  the  reason  already  given,  I  decline  to  give  an  opinion  upon  the 
question,  which  it  might  be  useful  to  other  parties  to  have  determined, 
but  of  no  importance  to  Mr.  Younger,  I  expressed  an  opinion  upon 
the  other  points  in  the  course  of  the  argument,  and  I  find  that  the 
full  Court  had  previously  decided,  in  ex  parte  Boe  (December  16, 1857), 
that  the  limitation  of  time  is  governed  by  Sir  J.  Jervis^s  Act  and  not 
affected  by  the  4  Will.  IV,  No.  7,  s.  67. 

Conviction  quashed 
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1861.  EUSDEN  V  WEEKES.  (1) 

July  27. 

Conflict  of  Impertal  and  Colonial  Statutes — Powers  of  Supreme  Court — Assesiimcril 

Stephen  C.J.  and  Land  Actn, 

Mil/ord  J. 
and 
Wiae  J.  ^y  ^^®  9  &  10  Viot.,  c.  104,  Her  Majesty  was  authorised  to  demise  the  Grown 

lands  of  the  Colony,  or  to  grant  licenses  for  the  occupation  of  them  for  any  term 

not  exceeding  fourteen  years,  and  to  make  regulations  for  that  purpose  by  Orders 

in  Council,  to  liave  the  efifect  of  laws. 

Sec  4,  cap.  2,  Orders  in  Council  of  March  9, 1847,  is  as  follows  : — ^The  rents  for 
the  Crown  lands  beyond  the  settled  boundaries,  to  be  paid  according  to  the  scale 
thereinbefore  mentioned,  are  to  be  reserved,  exclusively  of  any  existing  essess- 
ments  of  taxes  or  rates  on  sheep  and  cattle,  and  are  to  he  paid  without  abatement 
on  account  of  the  existing  or  any  future  assessments  of  taxes  or  rates  on  sheep 
and  cattle,  and  in  no  way  to  interfere  with  the  right  of  the  Colonial  Legislature 
to  impose  from  time  to  time  such  assessments  as  may  be  deemed  advisable. 

By  the  18  &  19  Vict.,  c.c.  54  &  56,  control  ovor  the  lands  of  the  Colony,  with 
power  to  repeal  the  Orders  in  Council,  was  given  to  the  local  Legislature,  with  this 
proviso,  that  it  should  not  affect,  or  be  constmed  to  affect,  any  contract  with 
respect  to  lands,  "  nor  to  disturb,  or  in  any  way  interfere  with,  or  prejudice,  any 
vested  or  other  rights,  m  hich  have  accrued  or  belong  to  the  licensed  occupants,  or 
lessees,  of  any  Crown  lands,  within  or  without  the  settled  districts,"  under  either 
of  the  repealed  statutes,  or  any  Order  in  Council  in  pursuance  thereof. 

The  Increased  Assessment  and  Rent  Act,  22  Vic,  No.  17,  enacts  that  in  addition 
to  the  rent  there  sliall  be  charged  a  yeai*ly  assessment  in  respect  of  the  number  of 
^eep  or  cattle  on  the  runs  therein  mentioned. 

The  question  was  the  legality  of  an  execution  levied  to  recover  the  last-jnentioned 
assessment  from  the  lessee  of  a  run  under  the  Order  in  Council. 

Heldf  the  Courts  of  a  Colony  have  the  power,  and  are  under  the  obligation  to 
decide,  whether  an  Act  of  the  Colonial  Legislature  is  in  contra%'«ntion  to  an  Act  of 
the  Lnperial  Parliament,  and  consequently  not  binding  on  the  inhabitants  of  the 
Colony.  " 

"  Held,  also,  (the  Chief  Justice  duMentienie),  tiie  tax  or  assessment  laid  on  runs  by 
tiie  22  Vic,  No.  17,  is  valid  and  can  be  enforced. 

Demvrbeb  to  a  declaration  by  plaintiff  against  the  Colonial  TreaBurer, 
for  having  caused  a  distress  to  be.  levied  upon  the  plaintiff,  to  enforce 
payment  of  the  amount  assessed  upon  him  under  the  Assessment  Act 
Judgment  was  reserved,  and,  (the  Chief  Justice  dissenting),  was 
delivered  by  their  Honors  separately,  July  27. 

The  Chisf  Justice.  This  is  an  action  against  the  Colonial  Treasurer, 
in  his  official  capacity,  brought,  in  point  of  form,  to  recover  back  pay- 
ments, made  compulsorily  by  the  plaintiff  under  the  Increased  Assess- 
ment Act  of  1858.    It  is  in  effect  brought,  however,  to  try  the  question 

(1)  The  Sydney  Morning  ffmUd,  July  29, 1861. 
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of  the  legality  of  that  enactment ;  in  bo  far  as  it  respects  the  plaintiff,  1S61. 
and  others  similarly  circumstanced.  The  pleadings  are  peculiar,  but  Rusden 
nothing  turns  upon  them ;  as  it  has  been  agreed  that  (subject  to  an 
objection  hereinafter  mentioned)  the  only  question  shall  be  the  sub- 
stantial one  above  stated.  If  the  Court  shall  think  that  the  assessment 
or  tax  on  Crown  lessees,  made  payable  by  that  Act,  is  a  violation  of 
their  statutory  rights,  judgment  will  be  entered  for  the  plaintifE;  and, 
if  the  converse,  it  will  be  given  for  the  defendant. 

The  solution  of  this  question  must  depend, — I  conceive,  on  the 
opinion  which  may  be  formed  of  the  nature  of  that  tax.  The  plaintiff 
is  the  holder,  or  is  entitled  so  to  be,  of  a  lease  of  Crown  land,  in  the 
unsettled  districts,  for  a  term  still  unexpired,  granted  or  promised 
under  Her  Majesty's  Order  in  Council  of  1847 ;  and  ho  contends,  that 
substantially  it  is  an  additional  charge  on  that  land,  in  the  nature  of  a 
rent.  He  insists,  therefore,  that  the  enactment  is  in  violation  of  the 
contract  represented  by  that  lease.  It  was  maintained  on  behalf  of  the 
Government,  on  the  contrary,  that  the  tax  is  in  effect  an  assessment  on 
the  live  stock,  depastured  or  that  might  be  depastured  on  the  land ; 
but  that,  at  all  events,  it  is  not  an  increased  rent,  or  a  charge  in  the 
nature  of  rent. 

If  the  tax  be  in  its  nature  or  in  effect  an  additional  rent,  the  con- 
clusion contended  for  by  the  plaintiff  would  seem  to  me  to  follow. 
This  latter  question,  however,  depends  on  an  enactment  in  the  Consti- 
tution Act,  passed  by  the  Imperial  Parliament;  the  18  &  19  Victoria, 
c.  54,  s.  2 ;  the  terms  of  which  will  be  stated  presently,  with  those  of 
the  Assessment  Act,  which  are  said  to  be  in  violation  of  it.  But  it 
may  be  desirable,  for  the  more  perfect  understanding  of  the  case 
elsewhere,  that  I  should  previously  mention  certain  other  enactments 
and  matters. 

By  the  statute  commonly  called  the  Waste  Lands'  Sales  Act,  (6 
Vic,  c.  36,  passed  in  184.2),  regulations  were  made  for  the  disposal  of 
the  Crown  lands,  in  all  the  Australian  colonies,  the  proceeds  of  the 
sales,  in  each  Colony,  subject  to  the  direction  of  the  Lords  of  the 
Treasury,  being  appropriated  specifically  to  its  own  local  purposes. 
Before  that  period,  however,  the  Governor  of  New  South  Wales  had 
been  accustomed,  with  the  advice  of  his  Executive  Council,  to  permit 
or  "  license  "  parties  to  occupy  tracts  of  Crown  land,  for  grazing 
purposes,  in  the  remote  and  unsettled  interior  of  this  colony.  The 
licenses  were  each  for  one  year  only,  but  weve  usually  renewed  from 
year  to  year.  This  system  was  expressly  recognised,  and  sayed,  by  the 
last-mentioned  statute.    The  fees  or  sums  paid  for  these  licenses,  by 
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1861.  way  of  rent,  wero  small ;  but,  on  the  other  hand,  the  graziers  (now 
RrsDEN  A^d  ^o'  many  years  past  known  as  squatters)  were  specially  taxed  for 
local  purposes — chiefly  the  support  of  their  own  magistracy  and  police. 
The  enactments  passed  for  levying  this  taxation,  from  time  to  time, 
were  called  Assessment  Acts  ;  and  the  tax  was  invariably  on  the  owner's 
stock,  that  is  to  say,  his  sheep,  horned  cattle,  and  horses,  depastured 
on  the  land.  Of  such  enactments,  there  had  been  two  passed  by  the 
Colonial  Legislature  before  the  6  Vict.,  c.  36. ;  that  is  to  say,  one  in 
1839,  and  another  in  1841. 

This  system  of  Depasturage  Licenses,  however,  was  of  course 
precarious — having  no  other  guarantee  than  the  will  of  the  local 
Government ;  while  the  latter  had  no  power,  (at  least  after  the  passing 
of  the  6  Victoria)  to  license  the  occupation  of  any  term  exceeding  one 
year,  or  to  issue  actual  leases  of  land  for  any  period.  The  squatting 
system  accordingly  received  an  extended  operation  on  these  points,  and 
was  brought  under  Parliamentary  regulation  and  control,  by  the  Waste 
Lands  Leases  Act,  of  10  Vict.,  c.  104. 

By  this  statute,  passed  in  1846,  the  Queen  was  empowered  to  demise 
any  of  the  Australian  waste  lands,  or  to  grant  a  license  for  their 
occupation,  for  any  term  not  exceeding  fourteen  years,  on  such  terms 
as  to  rent  or  pecuniary  or  other  service,  and  clauses  of  forfeiture  on 
conviction  of  any  offence,  as  might  be  prescribed  by  Order  in  Council; — 
and  for  those  purposes  to  issue  such  Orders  from  time  to  time,  which 
should,  within  the  colony,  have  the  effect  of  the  law.  Under  the 
authority  of  that  enactment  Her  Majesty  issued  an  Order  in  Council, 
dated  9th  March,  1847,  and  proclaimed  in  this  colony  in  October 
following,  by  which  leases  of  land  within  the  "  unsettled  "  districts 
were  authorised  for  terms  not  exceeding  fourteen  years,  for  pastoral 
purposes,  and  the  rent  for  each  '*run"  or  tract  leased  was  determined. 
The  amount  of  such  rent  (chapter  2,  sections  1  to  4)  was  to  be  in 
proportion  to  the  number  of  sheep,  or  cattle,  which  the  run  should  be 
estimated  as  capable  of  carrying ;  in  no  case  lower  than  £10  a  year, 
with  508.  additional  for  every  additional  thousand  sheep,  or  *•  equiva- 
lent "  number  of  cattle,  which  it  would  carry.  The  leases  are  made 
liable  to  forfeiture,  defeazibly,  for  non-payment  of  rent,  and  absolutely 
on  conviction  of  certain  offences.  No  lessee  is  in  any  case  to  be 
allowed  to  cultivate  the  land,  except  for  his  own  consumption,  and  that 
of  the  establishment.  Lastly,  there  is  a  declaration  that  the  rent  shall 
be  paid  "  without  abatement  on  account  of  the  then  existing,  or  any 
future  assessments  of  taxes  or  rates  on  sheep  and  cattle — and  in  no 
way  to  interfere  with  the  right  of  the  Colonial  Legislature,  to  impose 
from  time  to  time  such  assessments  as  may  be  deemed  advisable.'* 
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It  does  not  appear  to  me,  that  tlie  inBertion  of  this  declaration  or  1861. 
clause  much,  if  at  all,  affects  the  lessee's  position ;  for,  without  it,  Rusden 
there  would  be  no  doubt  of  the  power  of  the  legislature,  to  impose  all  ^„  '^' 
such  rates  and  taxes  en  him,  as  I  conceive  to  be  by  that  clause  implied. 
I  understand  it  to  refer  to  the  then  known  assessment,  expressly  so 
termed,  on  sheep,  horned  cattle,  and  horses ;  and,  although  these 
assessments  are  properly  also  called  rates,  and  taxes,  yet  I  am  aware 
of  no  other  rates  or  taxes,  at  that  time  or  since,  which  were  or  are  called 
assessments  (none,  at  all  events,  to  which  the  Order  in  Council  can  be 
taken  to  apply,)  except  only  these  assessments  on  stock,  of  the  des- 
criptions already  mentioned.  I  think  it  most  unreasonable,  therefore, 
to  suppose  that  Her  Majesty's  Order  embraced,  or  contemplated,  any 
other  species  of  imposition.  The  Crown  lands  at  that  period,  were  not 
in  any  degree  under  the  control  of  the  Colonial  Legislature  ;  and  a  tax 
on  them,  or  certainly  on  a  lessee  of  any  such  land,  in  respect  of  its 
occupation,  in  addition  to  the  rent  paid  by  him  for  it  to  the  then  sole 
owner,  could  hardly  have  been  thought  matters  to  be  provided  against. 
The  Crown  clearly  could  not,  however,  by  any  such  declaration,  or  by 
any  contract  whatever  with  its  tenants,  abridge — any  more  that  it  could 
enlarge,  the  powers  of  the  local  Legislature.  Her  Majesty's  effective 
contract  was  this ;  that  each  lessee  should  eujoy  the  land,  for  the  term 
of  demise,  at  a  certain  specified  or  fixed  rent  only. 

We  now  come  to  the  more  important  enactments ;  the  Constitution 
Act  of  1853,  as  assented  to  by  Her  Majesty,  and  the  Imperial  Statutes 
of  1855— the  18  &  19  Vict.,  c.  51,  s.  2,  and  18  &  19  Vict.,  c.  56,  s.  4. 
By  the  first  of  these  three,  passed  in  this  Colony,  the  "entire  manage- 
ment and  control"  of  the  Crown  lands  were  stipulated  for,  subject 
to  the  "  vested  or  other  rights  "  of  the  lessees  and  licensees  ; — and, 
by  the  19th  Vict.,  c.  54,  that  management  and  that  control  are  ceded 
to  the  local  Legislature ;  but  with  a  proviso,  in  the  words  here- 
inafter mentioned,  for  the  protection  of  thnse  rights  ;  while,  by  the 
sister  Statute  c.  56,  repealing  the  Lands  Acts  of  1842  and  1846,  power 
is  given  to  the  Legislature  of  each  Australian  Colony,  in  which  such 
repeal  shall  have  taken  effect,  to  repeal  also  or  alter  any  Order  in 
Council,  but  "  subject  nevertheless  "  to  the  provisions  in  the  Acts  of 
that  session,  for  the  "  preservation  of  contracts"  made  on  behalf  of  Her 
Majesty,  with  respect  to  lands  in  such  Colony.  The  proviso  in  the 
18  &  19  Vict.,  c.  51  is,  that  nothing  in  that  Act  shall  affect,  or  be  con- 
strued to  affect,  any  contract  with  respect  to  lands;  ^*  not  to  disturb,  or 
in  any  way  interfere  with,  or  prejudice,  any  vested  or  other  rights, 
which  have  accrued  or  belong  to  the  licensed  occupants,  or  lessees,  or 
any  Crovm  lands  within  or  without  the  settled  districts  "  under  either 
of  the  repealed  statutes,  or  any  Order  in  Council  in  pursuance  thereof. 
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I  think  it  impossible  for  any  maa  to  doubt,  tliat  the  clear  inteDtion 
of  this  proviso  and  o£  these  provisions  was,  to  preserve  in  the  fullest 
manner  to  those  lessees  and  licensed  occupants,  and  others,  whatever 
rights  of  any  kind  they  had  or  were  entitled  to,  respectively  under  the 
Order  in  Council.  The  words  used  are,  moreover,  I  conceive  auffieient 
to  effectuate  that  intention.  As  little  do  I  see  reason  to  doubt,  that 
the  Colonial  Legislature — by  the  force  of  those  provision?, — ^acquired 
in  respect  of  the  leased  lands,  and  lands  permissively  occupied, 
powers  qualified  and  restricted  only.  It  has  virtually  under  these 
statutes  become  the  landlord,  as  to  all  such  lands  and  their  tenants  ; 
but  can  neither  in  that  character,  nor  in  its  simply  legislative  capaciiy, 
impair  or  affect  the  position  of  those  persons.  The  canirol  of  the 
waste  lands  is  not  transferred  to  the  Legislature  absolutely,  but  is 
given  only  on  conditions,  which  operate  as  a  limitation  of  its  power. 
Whence  it  follows,  according  to  my  apprehension,  that,  if  the  assess- 
ment or  tax,  call  it  by  what  name  we  will,  derogates  in  any  degree 
from  the  rights  of  the  plaintiff  as  a  lessee, — ^howeyer  desirable  in  itself 
the  measure  may  be,  and  practically  less  burthensome  than  other 
modes  of  taxation,  to  which  no  such  objection  would  apply, — the 
imposition  cannot  be  upheld,  for  it  was  beyond  the  scope  of  the  legis- 
lative authority.  The  question  to  be  decided  does  not  depend  on 
expediency  or  political  considerations  of  any  kind ;  but  is  simply  a 
question  of  law. 

At  the  time  of  the  passing  of  the  Statute  10  Yict.,  c.  104,  under 
^hich  the  Order  in  Council  was  issued,  the  Assessment  Act  of  1841 
had  expired ;  and  none  was  substituted  for  it  until  September,  1847 — 
a  short  time  before  the  proclamation  of  that  Order.  This,  like  the 
two  former  enactments,  was  in  effect  and  terms  an  '*  assessment''  on 
stock,  and,  like  its  predecessor,  required  a  yearly  return  from  every 
grazier  beyond  the  settled  districts,  of  the  number  of  sheep,  cattle, 
and  horses  depastured  by  him  according  to  which  he  was  afterwards 
.assessed,  at  so  much  per  head  of  such  stock.  The  appropriation  of 
the  sums  collected  as  before  was  to  local  purposes ;  and,  in  case  of 
non-payment,  the  remedy  provided  was  by  distress  and  sale  of  the 
.stock  only.  From  one  of  the  schedules  to  this  Act,  it  would  seem 
that  all  such  graziers  were  assumed  to  be  lessees,  or  licensed  occu- 
pants— the  then  recent  Statute  having  made  all  others  trespassers, 
and  punishable  for  a  misdemeanor.  The  liability  to  the  assessment, 
however,  is  general,  without  reference  to  any  question  of  lease  or 
license. 

The  last  is  the  Assessment  Act  of  1858 — ^the  one  complained  of.    It 
was  intituled,  so  far  as  the  present  question  is  concerned,  as  follows : — 
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*^Aii  Act  to  impose  an  Asaessment  on  Buns  in  the  Unsettled  and        IMl. 
Intermediate  Districts."    And  the  preamble,  after  reciting  the  words      Busdek 
of  the  Order  in  Council,  as  to  Assessments  by  the  Colonial  Legisla-  ^- 

tnre,  states  that  "  it  is  deemed  advisable  to  impose  an  Assessment 
accordingly  ;  and  that  the  same  shall  be  a  definite  amount — to  which, 
and  to  no  other,  such  Muns  shall  he  liable,  during  the  continuance  of 
any  lease  granted,  or  promised,  under  the  said  Order  in  Council." 
The  first  section  then  enacts,  that,  in  addition  to  the  Bent  reserved  by 
the  lease  of  any  Eun  beyond  the  Settled  Districts,  there  shall  be 
^'  charged  upon  and  payable  by  the  holder  of  such  Eun  a  yearly  assess- 
ment, in  respect  of  the  number  of  sheep  or  cattle  which  such  Eun 
shall  have  been  estimated  to  ha  capable  of  carrying  ;^ — which  Assess- 
ment shall  be  at  specified  rates,  not  to  he  altered  during  the  remainder 
of  the  term  of  the  lease. — "  And  until  such  estimate  shall  have  been 
made,  such  Sun  shall  he  liable  to  the  like  assessment,  to  be  computed 
by  the  same  rule  by  which  the  Eent  of  such  Euns  may  be  determined." 
Then  follow,  in  other  sections,  provisions  for  enforcing  payment  of 
this  Assessment.  A  Warrant  of  Distress  on  the  lessee's  stock  is  to 
issue ;  and,  on  final  default,  the  Mun  itself  a7id  all  claim  thereto  shall 
become  forfeited,  and  an  action  may  be  brought  for  the  amount  still 
due,  in  the  name  of  the  Colonial  Treasurer. 

It  appears  to  me  to  be  quite  idle  to  call  or  treat  this  enactment  as 
one  taxing  stock.  Whether  tho  tax  be  an  ''  assessment  "  or  not,  in  the 
sense  and  within  the  meaning  of  the  Order  in  Council,  is  another 
question.  For  the  reasons  already  assigned  I  do  not  think  that  it  is. 
But  the  first  question  is,  if  an  assessment  at  all,  can  it  be  deemed  in 
any  sense  an  assessment  on  stock ; — and  most  clearly,  it  Bcems  to  me, 
that  it  cannot  be  so  considered.  The  title,  the  enacting  part,  the 
preamble  of  the  Act,  all  alike  show  that  the  tax  was  on  the  land.  It 
is  true  that  the  amount  is  in  terms  charged  upon  the  holder  \  and  that 
he  may  be  sued  for  it,  just  as  any  tenant  may  be  sued  for  rent.  But 
it  is  not  payable  by  him  in  respect  cf  the  stock  depastured  there,  or 
grazing  in  fact  anywhere.  The  assessment,  so  called,  is  in  respect  of  the 
number  which  the  land  is  capable  of  depasturing.  The  lessee,  there- 
fore, and  his  station  are  equally  liable — and  throughout  the  term  of 
lease  too,— whether  the  stock  which  he  keeps  be  more,  or  far  less  than 
that  number ;  or  even  though,  in  point  of  fact,  he  should  depasture  or 
have  no  stock  at  all.  The  very  mode  of  estimating  the  tax,  in  the 
first  instance,  is  remarkable.  It  is  precisely  that,  by  which  the  Order 
in  Council  fixes  the  amount  of  rent.  In  like  manner,  on  non-paymient 
of  the  assessment,  the  lease  is  to  be  forfeited — as  in  the  case  of  nan* 
payment  of  rent.     The  tax  is  restricted,  moreover,  to  the  ease  of 
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RusDEN      other  class  is  affected  by  the  enactment.     Can  one  doubt,  looking  at 

,^  ^*  all  these  circumstances,  that  this  assessment  or  rate  is — what  the  Act 
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itself  says  in  so  many  words  that  it  is — an  assessment  on  the  ''  runs  " 
which  are  the  subjects  of  the  leases ;  and  to  which  assessment,  both  the 
preamble  and  the  body  of  the  Act,  in  express  terms,  make  those  '^runs  " 
liable  ? 

If  this  be  the  correct  interpretation,  it  seems  difficult  to  understand 
the  grounds  on  which  it  can  be  said,  that  this  Act  and  the  Statutes  of 
1855  are  not  in  conflict.  The  object  of  the  tax,  in  its  present  shape, 
was  well  explained  on  the  argument ;  and,  if  such  considerations 
could  influence  the  result,  I  should  gladly  yield  to  them.  But  the 
decision  depends  upon  this  one  question  only.  Can  the  Legislature 
impose  such  a  tax,  or  any  similar  additional  annual  charge,  upon  leased 
lands  in  the  Unsettled  Districts,  during  the  term  of  the  lease, — or  upon 
the  lessee  of  any  such  lands,  in  respect  of  his  occupation  or  holding, — 
without  Yiolating  the  guaranteed  contract  which  was  made  with  him. 
Does  not  such  an  imposition  infringe  upon  the  vested  right,  which 
such  lessees  have  to  the  continued  enjoyment  of  the  land,  subject  to  no 
other  pecuniary  charge,  for  that  enjoyment,  than  the  rent  alone. 

The  terms  of  the  Order  in  Council,  it  was  urged,  sanction  any 
"  assessment"  whatever.  If  so,  will  they  sanction  any  tax  whatever  ? — 
for  we  cannot  make  two  things  the  same,  merely  by  calling  them  by 
the  same  name.  And  if  the  land  leased  to  the  plaintiff,  or  the  occupa- 
tion of  it,  or  he  himself  because  of  sucH  occupation,  could  be  thus 
yearly  subjected  to  an  additional  charge,  measured  by  the  capabilities, 
in  other  words,  the  yearly  value  of  that  land,  what  security  or  pro- 
tection did  he  acquire  by  his  lease,  under  the  Order  in  Council  ?  Can 
such  a  charge  be  made  legal,  merely  by  calling  it  an  assessment? 
Every  lessee  under  that  Order  became  entitled  to  occupy — or  to  hold, 
if  he  thought  fit,  without  occupying, — the  run  leased  to  him,  on 
condition  only  of  paying  in  that  respect  a  specified  rent.  The  Legis- 
lature, doubtless,  as  the  Crown  apprised  him,  might  assess  his  cattle 
and  sheep.  They  might  also  tax  any  of  his  other  property,  or  himself. 
And  I  will  assume  that,  possibly,  the  Legislature  might  at  that  time 
have  lawfully  taxed  his  lease  also.  But  it  will  scarcely  bo  contended 
that  such  an  imposition  was  contemplated  by  the  Order.  If  it  had 
been,  or  had  any  other  imposition  been  intended,  than  the  then  well- 
known  tax  on  sheep  and  cattle,  the  peculiar  term  "  assessment  '^  would 
not  have  been  selected;  but  some  comprehensive  word,  suclias  ^'charge" 
or  "tax,"  or  the  ordinary  terms,  "  taxes,  imposts,  rates,  and  duties," 
used  in  statutes. 
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The  lessees  have  now  a  guide,  however,  if  not  more  definite,  yet        1861. 
more  efiScacious.     The  contracts  which  they  had  with  the  Crown  are,      Rusden 
practically  though  not  in  form,  transferred  to  the  Colonial  Legislature,     „,  ^- 
together  with  the  power,  but  subject  to  those  contracts,  of  controlling 
and  managing  the  lands  throughout  the  colony.     The  power  is  thus  a 
restricted  one ;  and  the  restriction,  in  effect,  guarantees  to  each  lessee 
the  right  to  hold  his  run,  as  I  conceive,  in  all  respects  according  to  his 
contract.    Not  merely  as  to  duration  of  time,  but  as  to  the  amount  of 
rent ;  and  therefore  without  any  additional  payment  or  charge,  for  the 
possession  or  exercise  of  that  right.     And  it  appears  to  me  that  a  tax 
or  assessment  on  the  demised  laud,  as  here,  was  nothing  less  than  such 
an  additional  charge ;  and  so  was  an  exercise  of  power  unwarranted 
by  law. 

Eent  is  a  payment,  or  return  in  some  other  mode,  by  the  hirer  of  a 
thing  demised,  by  way  of  compensation  for  its  use.  In  the  strict  sense, 
then,  the  recently  imposed  yearly  rate  may  not  be  rent.  But,  virtually, 
is  not  the  difference  nominal  ?  The  lessee  pays  yearly  a  stated  sum, 
for  the  occupation  of  his  run.  He  is  required  to  pay  yearly  another 
stated  sum  by  reason  of  the  same  occupation.  The  cause  of  each 
demand,  therefore,  is  substantially  the  same.  The  subject  matter,  in 
each  case,  is  exactly  the  same.  The  result,  forfeiture  of  the  lease  on 
non-payment,  is  the  same.  The  operation,  therefore,  and  the  effect, 
are  the  same.  But  the  one  is  by  contract,  and  called  rent.  The  other 
is  in  form  and  origin,  an  assessment  or  tax.  Surely  two  things  could 
scarcely  be  more  alike.  In  all  respects,  as  already  observed,  each  may 
not  be  equally  and  strictly  rent  within  the  definition  given.  As  a  test, 
however,  of  the  true  nature  of  the  second  charge,  let  the  followiug  be 
considered.  Let  it.  be  supposed  that  the  Legislature  intended  in  fact 
to  increase  those  rents.  In  what  other  mode,  or  by  what  more  apt  form 
of  words, — the  term  "assessment"  only  excepted, — could  the  imposition 
have  been  affected  ? 

It  may  be  said,  that  though  I  do  not  recollect  the  argument  being 
used,  that  the  only  restricted  power  of  the  Legislature  is  that  which 
relates  to  the  "  control  "  or  the  "  management"  of  the  lands ;  and  that 
the  imposing  of  a  charge  of  this  nature,  even  if  it  were  in  effect  a  rent, 
IB  neither  an  act  of  control  nor  of  management,  but  simply  an  exercise 
of  the  power  of  taxation,  inherent  in  every  Legislature.  The  Assess- 
ment Act,  doubtless,  was  an  exercise  of  the  latter  power.  In  the 
sense,  however,  in  which  the  Imperial  statute  used  the  terms, — a  sense 
to  be  collected  from  the  context, — I  conceive  nevertheless  that  the 
increasing  of  a  rent  in  respect  of  any  of  these  lands,  is  an  act  of 
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1S61.  control  or  management  of  them.  If  not,  it  might  sacceasfully  be 
SusDBK  maintained  that  selling  land  is  not  controlling  or  managing  it.  The 
leasing  of  land  would  stand  in  the  same  category.  But  if  leasing  be 
an  act  of  management,  the  fixing  of  the  rent  would  seem  to  be  a  neces- 
sary incident ;  and  so  equally  such  an  act.  And,  since  that  which  may 
not  be  done  by  direct  means,  cannot  be  done  indirectly,  if  the  Legisla* 
ture  could  not  increase  the  amount  of  rent  as  such,  neither  can  it  do 
60  by  giving  to  the  additional  charge  another  appellation. 

This,  however,  I  take  it  is  no  mere  question  of  words.  Looking  at 
the  substance  of  the  two  Statutes,  the  54th  and  56th  chapters  of  the 
19  Victoria,—  the  one  passed  to  give  vitality  to  the  new  Constitution, 
and  ceding  the  control  and  management  spoken  of,  and  the  other 
repealing  the  Land  Acts,  and  enabling  the  newly-created  Legislature 
to  repeal  also  the  Order  in  Council, — ^but  each  cautiously  containing 
provisions  for  preserving  existing  contracts,  vjnd  the  former  enacting 
that  nothing  therein  shall  affect  any  such  contract,  or  in  any  way  inter- 
fere with  the  rights  of  the  Crown  lessees,  one  only  conclusion  appears 
to  me  to  be  deducible.  And  that  conclusion  is,  that,  as  to  those  con- 
tracts and  rights,  and  the  subject  of  them,  there  is  only  a  restricted 
power  in  the  Legislature ;  which  restriction  equally  applies  to,  and 
controls,  the  taxing  power. 

On  the  objection,  that  the  legality  of  an  Act  of  the  Ijegislatare 
cannot  be  contested  in  any  judicial  proceeding,  I  shall  only  say  that,' 
in  my  opinion,  the  power  and  the  duty  of  entertaining  and  detemuning 
that  question  must  of  necessity  exist  in  every  case  where — ^as  in  the 
present  instance, — the  Act  is  alleged  to  be,  in  terms  or  in  effect,  in 
conflict  with  an  Act  of  the  Parliament  of  that  Empire.  In  the  United 
States,  where  all  the  Constitutions  are  written,  and  prohibitory  clauses 
exist  in  restraint  of  the  Legislative  functions,  the  Courts  take  cogni- 
zance of  all  questions,  as  to  excess  in  their  exercise. 

I  may  mention  as  an  example  that  there  is  by  the  Federal  Constitu- 
tion a  restriction  on  the  power  of  the  States,  prohibiting  them  from 
passing  (among  other  things)  any  Law  impairing  the  obligation  of 
Contracts.  Upon  the  construction  of  this  clause,  and  its  application, 
a  great  number  of  cases  appear  to  have  been  decided ;  and,  in  numerous 
instances,  Acts  of  various  Legislatures  in  the  Union  have  been  declared 
void.  I  regret  that  wo  have  not  the  means  of  fully  consulting  these; 
but  notes  of  several  will  be  found,  in  the  Commentaries  of  Chanedlor 
Xentf  and  of  Mr.  Justice  Storij^,  I  have  read  these,  and  some  appear 
to  me  strongly  to  support,  in  effect,  the  judgment  haze  delivered.  Bat 
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it  hoB  already  exfceuded  to  greater  length  thaa  was  desirable;  and  I  am        1861. 
content  to  rest  my  opinion,  on  the  general  reasoning  advanced  by  me.        Rusdeit 

Let  it,  ho^rever,  be  borne  in  mind  that  the  case  here  is  not  merely  Wbbkjib. 
one  of  a  restriction,  by  the  Legislature  itself,  on  its  own  powers.  The  ^/  *g  rj  j 
restriction  is  imposed  by  an  authority,  to  which  the  Legislature  owes 
those  power?,  if  not  its  existence.  As  to  the  cases  of  the  former  class, 
it  will  not  be  inferred  that  a  State  has  relinquished  its  power  to  tax. 
But  a  Legislature  may  undoubtedly,  by  contract,  bind  itself  to  abstain 
from  taxing ;  and  such  a  contract,  if  mode,  will  be  enforced.  Kenty 
462.  So,  where  a  Legislature  has  parted  with  property,  even  by  gift, 
a  contract  is  held  to  exist  not  to  impair  the  right  so  acquired.  Ibid,^ 
46Jf.  And,  in  all  cases  of  either  class,  where  a  contract  or  restriction 
has  once  been  shown,  the  most  rigid  construction  has  been  placed  on 
it.  Thus,  in  respect  of  a  Federal  restriction  on  the  States,  which  the 
Supreme  Court  held  to  exist,  from  taxing  the  United  States  Bank,  or 
any  of  its  branches,  the  Court  held  that  the  prohi.bition  extended  to 
prevent  the  Legislature  from  taxing  any  such  Branch,  even  in  respect 
of  its  private  trade.  "  The  power  to  tax,"  said  the  Court,  "  would 
involve  the  power  to  destroy ;  and  the  power  to  destroy  would  defeat, 
and  render  useless,  the  power  to  create."  Kenf^  474  and  477 ;  ihe 
Maryland  and  Ohio  cases. 

The  principle  of  the  decision  in  those  cases,  however,  left  untouched 
the  general  taxing  powers  of  each  Legislature ;  as,  for  instance,  that  of 
taxing  land  of  the  Bank  within  the  State,  in  common  with  the  land  of 
others,  or  taxing  Stock  of  the  Bank  held  by  citizens  of  the  State,  in 
common  with  other  property  of  the  same  description.  And  so  here.  I 
have  expressed  no  opinion,  that  the  leased  lands  of  the  plaintiff  might 
not  perhaps  be  taxed  as  property,  in  common  with  other  landed  pro- 
perty or  that  he  cannot  be  personally  taxed,  in  respect  of  the  value  of 
his  interest  therein,  in  common  with  his  fellow  subjects,  in  respect  of 
any  property  held  by  them  : — although  it  is  possible,  that  these  lands 
as  such  could  not  be  taxed  in  any  form.  My  opinion  however  is 
confined  to  the  particular  point,  on  which  I  have  been  required  to 
adjudicate ;  namely,  whether  such  lessees  exclusively,  or  those  lands 
exclusively,  can  be  taxed,  in  the  face  of  the  restriction  relied  upon,  but 
a  species  of  impost  in  respect  of  their  occupation,  to  which  impost  the 
guaranteed  contract  did  not  subject  that  occupation. 

MiLFO^D,  J.  There  are  two  questions  of  great  importance  to  be 
decided  by  the  Court  on  the  demurrer  now  before  it.  The  first  is^ 
whether  this  Court  has  power  to  decide,  that  the  Act  of  the  Colonial 
Legislature  is  not  binding  on  the  inhabitants  of  the  colony,  if  it  is 
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in  contravention  to  an  Act  of  the  Imperial  Parliament,  and  the  other 
is,  whether  the  tax  or  assessment  laid  on  runs  by  the  Colonial  Act 
22  Vic,  No.  17)  is  a  valid  tax  or  assessment  and  can  be  enforced  ? 


Mtl/ord  J.  As  to  the  first  question,  this  Court  and  every  other  Court  in  the 
colony  is  bound  to  regard  every  law  which  is  in  force  in  the  colony, 
not  only  those  enacted  by  the  local  Parliament  but  those  enacted  by 
the  Imperial  Parliament ;  they  form  one  code  of  laws,  and  where  two 
laws  are  apparently  inconsistent  it  is  the  province  of  the  Court  to 
reconcile  them  if  possible — if  not,  to  say  which  is  in  force  and  which 
is  not.  It  can  hardly  be  contended  that,  if  an  Act  of  the  Imperial 
Parliament  had  expressly  directed  that  some  act  should  not  be  done  in 
the  colony,  as  that  no  foreigner  should  be  excluded,  and  an  Act  of  the 
local  Parliament  had  directed  that  foreigners  should  be  excluded,  that 
this  or  any  other  Court  in  or  out  of  the  colony  would  be  bound  to 
decide  that  foreigners  should  be  excluded  ;  and  yet  the  present  ques- 
tion is  the  same.  The  fundamental  principle  of  law  as  applicable  to 
powers  of  colonial  Legislatures  is,  that  they  may  be  controlled  by 
the  Imperial  Parliament,  and  every  Court  must  decide  whether  they 
have  been  controlled  or  not.  It  is  not  the  duty  of  the  Supreme  Court 
more  than  any  other  Court  to  do  this. 

It  is  said  that  the  Colonial  Act  22  Vic,  No.  17,  is  in  contravention 
of  the  Acts  of  the  Imperial  Legislature,  18  and  19  Vict.,  c.  54,  and 
c.  56,  because  these  Acts  have  provided  that  the  rents  payable  by 
lessees  and  licensees  of  Crown  lands  are  not  to  be  altered  or  increased ; 
and  the  Act  of  the  22nd  Vic,  No.  17,  has  in  fact  increased  tho^e  rents. 
This  is  a  matter  on  which  all  Courts  in  the  colony  are  bound  to  decide 
when  brought  before  them. 

The  question  then,  secondly,  is,  whether  the  22  Vic,  No.  17,  is  in 
contravention  of  the  Imperial  Acts  18  and  19  Vict.,  c  54  and  c.  5G. 

Prior  to  the  18  and  19  Vict.,  the  Crown  lands  of  the  colony  were 
not  within  the  power  of  the  local  Government ;  they  were  managed 
and  regulated  by  the  Queen  in  Council,  under  the  authority  of  the 
Imperial  Parliament,  and  the  local  Legislature  had  no  power  to  sell  or 
let  them,  except  by  some  authority  expressly  given  to  it.  Whether  it 
had  a  power  to  tax  them  generally  may  be  questionable.  The  9th  and 
10th  Vict.,  c  104,  authorised  the  Queen  to  demise  the  Crown  lands,  or 
to  grant  licenses  for  the  occupation  of  them  for  any  term  not  exceed- 
ing fourteen  years,  and  to  make  regulations  for  that  purpose  by  Orders 
in  Council  which  were  to  have  the  effect  of  laws. 


Leases  and  licenses  were  made  accordingly  at  fixed  rents. 
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The  4th  section  of  the  2nd  chapter  of  the  Orders  in  Council  of  the 
9th  of  March,  1847,  is  as  follows : — The  rents  for  the  Grown  lands 
beyond  the  settled  boundaries,  to  be  paid  according  to  the  scale  there- 
inbefore mentioned,  are  to  be  reserved,  exclusivelj  of  any  existing 
assessments  of  taxes  or  rates  on  sheep  and  cattle  and  are  to  be  paid 
without  abatement  on  account  of  the  existing  or  any  future  assess- 
ments of  taxes  or  rates  on  sheep  and  cattle,  and  in  no  way  to  interfere 
with  the  right  of  the  colonial  Legislature  to  impose  from  time  to  time 
such  assessments  as  may  be  deemed  advisable. 

The  section  provides — Firstly,  That  the  leases  to  be  granted  shall 
have  the  rents  reserved  exclusively  of  taxes  on  sheep  or  cattle; 
secondly,  That  the  rents  shall  be  paid  without  abatement  on  account 
of  existing  or  any  future  taxes  on  sheep  and  cattle ;  and  thirdly.  That 
the  rents  so  payable  are  not  to  interfere  with  the  power  the  colonial 
Legislature  then  had  (if  it  had  any)  to  impose  taxes.  That  is,  that  the 
Legislature  might  im'pose  taxes  but  not  to  any  greater  extent  than 
before. 

A  person,  therefore,  taking  a  lease  or  license  under  these  Orders  in 
Council,  did  not  take  it  subject  to  any  taxes  which  the  colonial  Legis- 
lature then  had  power  to  impose  (if  any)  by  reason  of  any  contract, 
but  because  the  lands  were  in  fact  subject  to  colonial  taxation,  and  it 
was  not  the  intention  of  the  Orders  in  Council  to  free  them  from  such 
taxation.  The  Orders  presume  that  the  colonial  Legislature  had 
some  power  to  tax  the  lands.  The  proviso  in  the  Order  in  Council 
that  the  colonial  Legislature  was  not  to  be  prevented  from  imposing 
taxes,  as  it  then  might  do,  meant  as  little  as  the  other  provisos  in  the 
Order  that  the  rents  to  be  payable  were  not  to  be  affected  by  the  taxa- 
tion of  the  stock.  The  whole  Order  was  merely  explanatory  and  pre- 
cautionary, and  pointed  out  how  the  law  must  necessarily  affect  the 
leases  in  respect  of  the  power  of  taxation  as  it  then  stood. 

The  Acts  of  the  Imperial  Parliament  18  and  19  Vict.,  c.  54  and  c.  56, 
alter  the  position  of  the  colonial  (]l-overnment  with  regard  to  the 
Crown  lands,  giving  it  full  power  to  treat  them  as  any  other  property 
within  the  colony. 

The  18  and  19  Vict.,  c.  56,  however,  provides  that  the  colonial  Legis- 
lature may  do  so  subject  to  the  provisions  of  the  Constitution  Act, 
18  and  19  Vict ,  c.  54,  for  the  preservation  and  enabling  the  fulfilment 
of  contracts,  promises,  and  engagements  made  on  behalf  of  the  Queen, 
with  respect  to  the  Crown  lands. 

By  18  and  19  Vict.,  c.  54,  the  Constitution  Act,  it  is  enacted  that 
nothing  therein  contained  shall  affect  or  prevent  the  fulfilment  of  any 


1861. 


RUSDSN 
V, 

Wexkes. 
Milford  J. 


1418 


8UPREM1E  COURT  CASK. 


1881. 


RunyBK 

V. 

Whekbs. 
Mi(fard  J. 


promise  or  engagement  made  by  or  on  behalF  of  the  Queen  with  respect 
to  any  land  situate  in  the  colony,  nor  to  di^rturb  or  in  any  way  interfere 
with  or  prejudice  any  vested  or  other  rights  which  belong  to  the  lessee 
or  licensees  by  rirfcae  of  the  Orders  in  Gounci],  so  that  the  then  existing 
oontracts  were  to  be  sustained. 

The  question,  then,  is,  whether  the  22  Tic,  Ko.  17,  the  Increased 
Assessment  and  Kent  Act,  constitutes  a  breach  of  the  contract  entered 
into  under  the  Orders  in  Council,  or  interferes  with  any  vested  or 
other  rights  of  the  lessees.  It  may  be  that  the  Imperial  Legislature 
had  a  power  to  tax  these  Crown  lands  for  colonial  purposes ;  it  may 
be  that  it  had  not,  but  that  is  not  material  in  the  view  I  take  of  liie 
case.  The  colonial  Legislature  also  may  or  may  not  have  had  such 
power,  but  it  is  clear  to  me  that  the  tiro  combined  had  such  a  power, 
beyond  any  power  that  might  be  possessed  by  the  Colonial  Legislature. 
The  power  of  the  Imperial  Legislature  was  transferred  to  the  colonial 
Legislature  by  the  Imperial  Acts  of  the  18  and  19  Vic,  which  thus  became 
capable  of  taxing  the  Crown  lands,  the  powers  of  the  two  Legislatures 
being  concentrated  in  the  one,  for  it  cannot  be  contended  that  these 
lands  could  not  be  taxed  in  any  way. 

The  leases  and  licenses  under  the  Orders  in  Council  were  made  at  a 
fixed  rent,  but  there  is  nothing  said  in  them  with  reference  to  taxation; 
and,  the  Crown  lands  were  not  free  from  taxation,  there  is  nothing  in 
the  leases  or  licenses  by  which  such  freedom  can  be  inferred.  They  are 
now  held  subject  to  taxation  by  the  colonial  Legislature,  but  the  rents 
payable  for  them  cannot  be  increased. 

Does  the  22  Yic,  No.  17,  then  increase  the  rent  or  impose  a  tax  on 
the  lands  ? 

The  Act  recites  the  section  of  the  Orders  in  CouncO,  and  that  it 
was  deemed  expedient  to  impose  an  assessment  on  runs  accordingly, 
and  that  the  same  should  be  of  a  definite  amount,  to  which  and  to  no 
other  such  runs  should  be  liable,  and  enacts  that  in  addition  to  the 
rent  there  shall  be  charged  a  yearly  assessment  in  respect  of  the 
number  of  sheep  or  cattle  on  the  runs  therein  mentioned.  The  yearly 
assessment  to  commence  on  the  1st  of  January  in  each  year;  and,  in 
default  of  payment,  a  warrant*  may  issue  for  the  levy  of  the  amount 
of  assessment  with  an  additional  sum  by  way  of  penalty  upon  the 
lands  held  by  the  defaulter,  with  powers  of  distress  and  sale.  Provided 
that  if  there  be  no  sufficient  distress,  notice  thereof  shall  be  given,  and 
unless  the  assessment,  penalty,  and  costs,  be  paid  within  a  month,  the 
run  is  to  be  forfeited,  and  the  amount  due  may  be  recovered  by  suit  at 
laiw.  The  Act  then  provides  for  i^e  payment  of  rent  of  lands,  m&in 
tiie  settled  districts,  not  material  to  this  question. 
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Now,  it  is  eleaar  tbat  the  Leg^Blaturo  intended  to  make  an  aBaessmcnt 
which  flhould  not  infringe  on  the  protection  given  by  the  Imperial 
Acts  of  Parliament  to  the  persons  who  held  leases  or  Hcenaes  under 
the  Orders  in  Council.  And,  unless  what  has  been  done  by  them  is 
not  a  tax  but  a  rent,  thej  must  be  held  to  have  only  acted  within  the 
scope  of  their  powers, — for  the  Grown  lands  had  become  as  much 
within  the  powers  of  the  colonial  Legislature  as  any  other  property 
within  the  colony  subject  to  existing  contracts.  The  colonial 
Legislature  having  such  a  power,  and  reciting  that  it  intended  to 
cxcercise  it,  it  is  difficult  to  say  how  a  tax  could  be  imposed  on  the 
land  in  a  manner  different  from  that  adopted  by  the  22nd  Vic,  No. 
17.  It  is  not  necesssary,  in  order  to  impose  a  tax  on  particular  land, 
that  all  land  should  be  taxed.  It  may  be  desirable  that  some  should 
contribute  more  than  others  to  the  necessities  of  the  State,  as  private 
gold-fields ;  and  although  lessees  on  gold-fields  may  have  entered  into 
bargains  with  their  landlords,  the  Legislature  may  tax  those  lands, 
tbough  it  cannot  impose  a  rent.  The  circumstance  that  the  colonial 
Government  may  be  the  landlord,  cannot  alter  its  power  as  entitled  to 
impose  a  tax.  How  is  this  to  be  done,  except  by  saying  that  there 
shall  be  a  tax  on  such  lands  with  powers  of  enforcing  it  ?  Neither  to 
render  an  imposition  a  tax  is  it  necessary  that  any  particular  mode  of 
enforcing  it  should  be  adopted. 

On  the  whole,  I  do  not  see  that  the  Order  in  Council,  ch.  2,  s.  4,  has 
anything  to  do  with  the  matter  in  question ;  it  only  explaiM  the  manner 
in  which  the  leases  were  necessarily  to  be  then  held  with  regard  to 
taxation.  The  Imperial  Legislature  has  by  the  Acts  18  and  19  Vict., 
c.  54  and  c.  66,  given  full  power  to  the  Colonial  Legislature  to  tax 
these  lands,  not  interfering  with  existing  contracts,  or  vested  or  other 
rights,  and  it  has  done  so,  for  a  freedom  from  taxation  was  not  a  rights 
either  by  express  contract  or  by  implication. 

Wise,  J.  This  is  an  action  against  the  defendant  as  Colonial 
Treasurer,  for  having  caused  a  distress  to  be  levied  upon  the  plaintiff 
to  enforce  the  payment  of  the  amount  assessed  upon  him  under  the 
Assessment  Act,  22  Vic,  No,  17. 

By  the  demurrer  to  the  declaration  two  objections  are  raised  to  the 
plaintiff's  right  of  action ;  first,  that  this  Court  cannot  inquire  into  the 
legality  of  the  Act  of  the  colonial  Legislature  under  which  the  distresa 
was  levied ;  second,  that  the  Act  is  valid  and  the  distress  therefore 
]Bgal. 

I  am  clearly  of  opinion  that  the  fir«t  objection  must  fail.  By  the 
law.of  England,  if  the  meaoing  of  an  Act  of  Parliament  be  clear,  effect 
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must  have  been  conferred  by  the  Crown,  or  the  Imperial  Parliament, 
that  power  must  be  exercised  within  the  limits  prescribed  by  the  Con- 
stitution by  which  it  was  created. 

The  colonial  Legislature  is,  in  that  respect,  on  the  same  footing  as 
the  Congress  of  the  United  States.  The  powers  of  Congress,  which 
is  the  creature  of  the  Constitution,  are  bounded  by  the  Constitution, 
and  any  Act  of  Congress,  repugnant  to  the  Constitution,  is  void. 
Consequently,  as  the  supremacy  of  the  law  is  the  characteristic  of 
every  constitutional  government,  it  becomes  the  imperative  duty  of 
courts  of  justice,  independently  of  all  political  considerations,  to  decide 
any  unconstitutional  Act  to  be  void — in  other  words,  to  decide 
which  is  the  law  of  the  land.  Chancellor  Kenf^  one  of  the  highest 
authorities  on  such  a  subject,  thus  expresses  himself : — "  The  principle 
in  the  English  G-ovemment  that  the  Parliament  is  omnipotent,  does  not 
prevail  in  the  United  States ;  though,  if  there  be  no  constitutional 
objections  to  a  statute,  it  is  with  us  as  absolute  and  uncontrollable  as 
laws  flowing  from  the  sovereigu  power  under  any  other  form  of  govern- 
ment. JBut  in  this  and  all  other  countries ^  where  there  is  a  written 
Constitution^  designating  the  powers  and  duties  of  the  legislature,  as 
well  as  of  the  other  departments  of  the  Grovernment,  an  Act  of  the 
Legislature  may  be  void  as  being  against  the  Constitution.** 

After  laying  down  that  Courts  of  Justice  must  determine  whether 
it  be  so  void  or  not,  he  says  **  The  attempt  to  impose  restraints  upon 
the  Acts  of  the  legislative  power  would  be  fruitless,  if  the  constitutional 
provisions  were  left  without  any  power  in  the  G-overnment  to  guard 
and  enforce  them^"     (Commentaries — Lecture  xx.) 

It  would  be  impossible  to  express  in  clearer  language  the  principle 
upon  which  part  of  my  judgment  is  founded,  and  I  pass  on  to  the 
question  whether  the  increased  ABsessment  Act  is  within  the  powers  of 
the  colonial  Legislature. 

By  the  Ist  section  of  that  Act  (which  became  law  under  the  pro- 
visions of  18  and  19  Vict.,  c.  c.  54  and  66),  Her  Majesty  was 
empowered  by  and  with  the  advice  and  consent  of  the  Legislative 
Council  and  Legislative  Assembly,  to  make  laws  for  the  peace,  wel&re, 
and  good  government  of  the  colony  in  all  cases  whatsoever.  These 
words  clearly  include  the  general  power  of  taxation,  which  is  incident 
to  all  self-government,  and  the  plaintiff  must  therefore,  according  to 
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the  well-known   rule    of    interpreting   statutes,    show    clearly  and        1861. 
unmistakably  that  the  Act  complained  of  is  within  some  prohibition  or      Rusmn 
exception  in  the  Constitution  Act.    If  there  is  no  such  prohibition  or     ^  ^'' 
exception  the  supremacy  of  the  colonial  Legislature  within  the  local 
jurisdiction  will  be  as  complete  as  that  of  the  Imperial  Parliament.    I 
think  also  it  was  truly  stated  in  the  argument  by  Sir  W.  Manning  that 
there  is  a  presumption  in  favour  of  every  legislative  Act,  and  the  whole 
burden  of  proof  lies  on  those  who  deny  its  constitutionality.     See 
Brown  v,  Maryland  (2),  cited  in  Story  on  the  Constitution  1019. 

The  plaintiff  accordingly  relies  upon  the  proviso  contained  both  in 
the  18th  and  19th  Vict.,  c.  54,  s.  2 ;  and  in  the  Constitution  Act,  and 
referred  to  in  the  18th  and  19th  Vict.,  c.  66,  s.  4,  which  is  "  that 
nothing  herein  contained  shall  affect  or  be  construed  to  affect  any 
contract  or  to  prevent  the  fulfilment  of  any  promise  or  engagement 
made  by  or  on  behalf  of  Her  Majesty  with  respect  to  any  lands  situate 
in  the  said  Colony,  in  cases  where  such  contracts,  promises,  or  engage- 
ments have  been  lawJuUy  made  before  the  time  at  which  this  Act  shall 
take  effect  within  the  said  colony,  nor  to  disturb,  or  in  any  way  inter- 
fere with  or  prejudice  any  vested  or  other  rights  which  have  accrued 
or  belong  to  the  licensed  occupants  or  lessees  of  any  Crown  lands 
within  or  without  the  settled  districts,  under  and  by  virtue  of  the 
provisions  of  any  of  the  Acts  of  Parliament  so  repealed  as  aforesaid,  or 
of  any  Order  or  Orders  of  Her  Majesty  in  Council  issued  in  pursuance 
thereof." 

The  question,  therefore,  is  whether  any  contract,  promise,  or  engage- 
ment has  been  lawfully  made  by  Her  Majesty ;  or  any  vested  or  other 
right  accrued  to  the  plaintiff,  by  virtue  of  which  the  Assessment  Act  is 
deprived  of  any  operation  as  far  as  it  relates  to  him.  It  will  assist  in 
determining  this  question  to  consider  what  the  Assessment  Act  is. 
Its  provisions  have  been  so  fully  stated  in  the  judgment  of  the  Oliief 
Justice^  that  it  is  unnecessary  for  me  to  repeat  them.  It  seems  to  me 
that  the  effect  of  this  Statute  is  simply  to  impose  a  property  tax  in 
respect  of  a  particular  description  of  property.  Suppose  a  general 
property-tax  had  been  imposed,  and  as  in  every  such  tax  the  mode  of 
estimating  the  value  of  property  must  be  artificial  and  arbitrary,  the 
Statute  had  provided  that  the  value  of  every  run  should  be  estimated 
in  proportion  to  the  carrying  capabilities  and  the  property-tax,  payable 
by  the  holder  of  the  run  pay  in  respect  of  his  run — as  property — 
although  he  was  also  paying  rent  ?    This  seems  to  me  unquestionable. 

(2)  12  Wheat  4U. 
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IMl.        There  is,  tlierefore,  no  argament  based  on  the  Constitation  Aet  against 
BcsDSN      the  legality  of  the  present  Act,  irhich  wonld  not  equally  apply  to  a 
Wwutis.     8^^®"^  property  tax. 

ITmc  J.  If  a  property  tax  upon  certain  holders  of  property  is  a  violation  of 

their  vested  rights,  it  could  not  be  less  a  violation  of  such  rights, 
because  imposed  upon  them  and  all  other  holders  of  property. 

Now,  the  power  of  taxing  the  people  and  property  within  a  State 
is  essential  to  the  very  existence  of  Grovemment,  even  in  a  conquered 
colony,  after  promise  of  an  Assembly,  JB^all  v.  Campbell  (3),  and  is  bo 
much  a  subject  of  exclusively  internal  concern  to  a  colony,  that  it  is 
a  startling  proposition  that  the  Constitution  Act  is  to  be  read  as  if  it 
contained  this  clause :  ''  No  property  tax  shall  be  imposed  by  the 
Colonial  Legislature,  unless  it  excludes  from  its  operation  all  runs 
held  under  the  Orders  in  Council,"  that  is  to  say,  unless  it  exclades 
the  most  valuable  portion  of  the  property  of  the  country.  After  full 
consideration  of  the  words  of  the  prohibition  relied  upon,  construed 
as  they  must  be,  with  reference  to  constitutional  principles,  and  the 
circumstances  of  the  colony  at  the  time  the  statute  was  passed,  I  am 
3f  opinion  that  no  such  limitation  upon  the  power  of  taxing  can  be 
deduced  from  them. 

Prior  to  5  and  6  Vic,  c.  36,  the  Queen,  as  owner  of  all  ungranted 
lands  of  the  colony,  couJd  dispose  of  them  at  her  pleasure,  and  inde- 
pendently of  tho  Colonial  Legislature  or  any  Imperial  Act.  The 
Assessment  Acts  prior  to  1842  required  the  proceeds  to  be  applied  to 
local  purposes,  because  by  the  9  Geo.  IT,  c.  83,  s.  25,  the  Grovemor 
and  Council  could  only  impose  a  tax  or  duty  for  local  purposes.  Bat 
when  a  quasi-representative  Government  was  g^ven  by  the  5  and  0 
Vie,  c.  7G,  in  accordance  with  constitutional  principles  (see  Cumphdl 
V,  Hall),  there  was  no  such  restriction  as  to  the  imposition  of  taxes, 
although  the  Legislature  was  prohibited  from  interfering  with  the  sale 
or  appropriation  of  the  Crown  lands  or  the  revenue  therefrom  (s.  29). 
And  I  do  not  doubt  that  at  that  time  a  property  tax  could  have  been 
imposed  by  the  local  Legislature  of  the  colony,  either  upon  the  whole 
colony,  or  limited  to  those  depasturing  cattle  or  sheep  upon  the 
ungranted  lands,  or  upon  any  other  section  of  the  community.  By 
being  lessees  at  an  annual  rent  they  could  no  nH>re  become  exeinpt 
from  general  taxation  than  by  becoming  grantees  on  payment  of  a 
given  sum  once  for  all.  Until  there  was  a  restriction  upon  the  mode 
of  conferring  the  right  of  occupation,  there  was  no  legal  objection  to 

(S)  Cowpcr,  204. 
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the  most  arbiiraTj  changes  from  year  to  year  in  amount  of  rent  \  or  1861. 
tbe  most  capricious  exercise  of  any  other  of  the  rights  of  the  Crown  as  Rusdex 
landowner.  This  was  felt  to  be  a  grievance,  and  the  Trnperial  Legis- 
lature, exercising  supreme  authority,  took  away  from  the  Crown  its 
plenary  power  as  landowners  and  prescribed  the  mode  for  the  sale 
and  disposal  of  the  Crown  lands,  and  the  application  of  the  proceeds 
of  all  saies,  saving,  howerer,  the  right  to  grant  annual  pastoral  and 
timber  licenses  (s.  17),  and  exempting  such  lands  from  sale  during  the 
currency  of  the  licenses. 

The  20th  section  contained  a  proviso  saving  the  rights  under  existing 
contracts  in  the  same  words  as  the  first  part  of  the  proviso  already 
cited.  This  enactment  throws  light  on  the  subsequent  Act.  It  plainly 
relates  to  contracts  and  promises  made  with  reference  to  the  sale  or 
disposal  of  lands,  which  were  thereby  declared  to  be  unaffected  by  the 
statute. 

These  might  be  described  as  the  Queen's  executory  contracts,  and 
grants  already  issued  as  her  executed  contracts. 

But  lands  within  either  class  would  remain  liable  to  the  general  law 
of  the  colony  and,  therefore,  subject  to  taxation  for  the  general 
revenue.  The  Colonial  Legislature,  however,  had  no  power  to  inter- 
fere with  the  terms  upon  which  the  licenses  or  freehold  were  granted. 
The  one  depended  upon  the  will  of  the  Oovemor,  acting  under  the 
Queen's  instruction  ;  the  otlier  upon  the  Imperial  statute. 

After  a  few  years  the  aid  of  the  Imperial  Legislature  was  again 
invoked,  and  the  9  and  10  Vict,  c.  101  (Waste  Lands  Act),  was  passed. 
This  empowered  Her  Majesty  for  any  Urm  or  terms  not  exceeding 
fourteen  yeare^  not  at  her  own  will  and  pleasure,  but  subject  to  the  rules 
and  regulations  to  be  made  by  her  in  Council,  and  the  conjoined  efEect 
of  tbe  statutes  and  Orders  in  Council,  was  to  establish  a  system  of 
selling  and  leasing,  according  to  fixed  and  known  rules,  subject  to  altera^ 
tion  from  time  to  time  within  certain  limits.  Chapter  2  of  the  Order  in 
Council  prescribed  the  terms  upon  which  all  leases  of  runs  were  to  be 
granted,  and  the  leases  granted  were  to  be  "  for  any  term  or  terms  not 
exceeding  fourteen  years."  It  is  material  to  notice  this  because  it 
shows  that  the  whole  of  the  provisions  contained  in  that  chapter,  as  to 
rent,  <&c.,  are  applicable  to  all  leases  whether  of  lands  in  the  unsettled 
or  intermediate  districts,  although  in  the  latter  eight  years  was  the 
maximum  period  for  a  lease  (ch.  3,  s.  1).  The  exemption,  if  any, 
therefore,  mnst  equally  extend  to  all  such  leases.  The  effect  of  these 
Orders  in  Council  was  to  give  a  certain  degree  of  uniformity  of  rent 
and  fixity  of  tenure,  as  far  as  the  Crown  was  concerned,  and  conferred 
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1861.        iraluable  privileges  upon  the  lessees,  such  as  the  right  of  pre-emption 
RusDEN      under  the  sixth  section  of  the  second  chapter.     Up  to  this  point  I  can 
^'  see  nothing  cutting  down  the  original  right  of  the  Colonial  Legislature 

to  impose  taxes  upon  all  persons  and  property  within  its  jurisdiction ; 
nor  is  there  anything  in  the  preamble  of  the  Waste  Lands  Act,  or  the 
preamble  to  clause  6,  which  specifies  the  objects  of  the  statutory  rules 
and  regulations,  to  lead  to  the  inference  that  the  Imperial  Legislature 
intended  to  raise  so  delicate  a  question  as  the  exemption  of  any  class 
from  internal  taxation.  It  was,  however,  contended  by  Mr.  Martin^ 
with  great  earnestness  and  ability,  that  the.  4th  section  of  the  2nd 
chapter  did  so  clothe  the  holders  of  runs  with  such  a  rested  right,  that 
the  Assessment  Act,  being  in  violation  of  it,  is  void.  The  2nd  section 
regulates  the  rent  for  each  run  in  proportion  to  the  number  of  sheep 
or  cattle  which  the  run  should  be  estimated  as  capable  of  carrying,  and 
the  4th  section  provides  that  "  the  rents  to  be  paid  according  to  the 
scale  above-mentioned  are  to  be  reserved  exclusively  of  any  existing 
assessments  of  taxes  or  rates  on  sheep  and  cattle,  and  are  to  be  paid 
without  abatement  on  account  of  the  existing  or  any  future  assessments 
of  taxes  or  rates  on  sheep  and  cattle,  and  in  no  way  to  interfere  with 
the  right  of  the  Colonial  Legislature  tu  impose  from  time  to  time  such 
assessments  as  may  be  deemed  advisable."  It  was  conceded,  and  I 
understood  on  the  argument,  that  assessments  of  taxes  or  rates  might 
be  imposed  to  any  amount  on  sheep  and  cattle  provided  that  the  pro- 
ceeds of  such  rates,  were  appropriated  to  local  purposes,  as  under  the 
former  Assessment  Acts  ;  but  the  words  of  the  4th  are  as  general  as 
possible,  and  require  no  such  appropriation,  nor  could  any  restriction 
upon  the  general  language  be  implied  from  the  fact  that  the  Legislature 
had  under  a  former  statute  directed  the  appropriation  of  similar 
assessments  in  a  particular  way.  The  section  having  thus  specified  all 
existing  and  future  assessments  on  sheep  and  cattle,  uses  this  emphatic 
language,  "  and  in  no  way  to  interfere  with  the  right  of  the  Colonial 
Legislature  to  impose  from  time  to  time  such  assessments  as  may  be 
deemed  advisahUy 

Now  it  is  a  recognised  principle  in  construing  statutes  that  the 
grammatical  and  ordinary  sense  of  the  words  is  to  be  adhered  to  unless 
that  would  lead  to  some  absurdity  and  repugnance  or  inconsistency 
with  the  rest  of  the  instrument,  in  which  case  the  grammatical  and 
ordinary  sense  of  the  words  may  be  modified,  so  as  to  avoid  that 
absurdity  and  inconsistency,  but  no  further.  It  is  also  a  rule  that 
efEect  must  be  given  to  every  part  of  an  enactment  if  possible.  But  it 
is  clear  that  the  first  part  of  the  section  embraces  all  assessments  on 
sheep  or  cattle,  whether  present  or  future ;  the  latter  part,  therefore, 
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appears  to  me  to  be  a  declaration,  probably  unnecessary,  that  the 
Colonial  Legislature  would  baye  tbe  same  powers  of  taxation  after  as 
it  bad  before  tbe  Orders  in  Council. 

Assessment  is  a  generic  word ;  and  ^'  sucb  assessments  as  may  be 
deemed  advisable,"  mean  not  tbe  assessments  on  sheep  and  cattle 
already  spoken  of,  but  any  assessments  that  may  be  deemed  advisable. 
To  limit  "  such  assessments  "  to  those  just  before  mentioned  is  to  give 
no  effect  whatever  to  the  last  sentence ;  and,  on  the  other  hand,  had  the 
Privy  Council  intended  to  assert  this  right  of  the  Colonial  Legislature, 
these  words  might  well  have  been  used.  It  is  worthy  of  observation 
that  by  the  5  and  6  Vict.,  c.  76,  s.  43,  district  councils  were  prohibited 
from  levying  "  any  rate  or  assessment  whatever  on  any  lands  or  tene- 
ments, goods  or  chattels,  real  or  personal  estates,  belonging  to  Her 
Majesty."  So  that  "  assessment "  had  been  used  in  one  of  the 
Constitution  Acts,  as  applicable  to  land. 

Taking  this  view  of  the  section  itself,  it  is  not  necessary  for  me  to 
consider  whether  an  order  declaring  that  the  Legislature  should  not 
have  such  power,  would  have  been  valid ;  but  I  am  inclined  to  think 
that  it  would  not  have  been  within  the  scope  of  the  6th  section  of  9 
and  10  Vict.,  c.  104?,  and,  if  not, -it  would  have  been  void.  Butter  v. 
Chapman  (4)  is  an  authority,  if  any  were  needed,  that  the  Queen  in 
Council  exercising  power  under  a  statute  must  conform  to  its  provisions. 

It  may  be  objected,  however,  that  this  Assessment  Act  imposes  a 
special  burden  on  these  lessees  over  and  above  the  other  classes  of  the 
community;  and  that  although  they  might  be  liable  to  a  general 
property  tax,  they  cannot  be  taxed  by  themselves.  The  answer  to  this 
objection  is  that,  in  point  of  law^  Parliament  may  impose  a  tax  upon 
any  particular  class,  and  instances  are  numerous  of  such  class  taxation. 
There  is  nothing  in  the  law  of  England  nor  in  our  Constitution 
resembling  the  provisions  in  the  Constitution  of  the  United  States, 
which  prescribe  the  rule  of  uniformity  for  all  duties,  imposts,  and 
excises;  and  a  definite  rule  of  apportionment  for  all  direct  taxes. 
"When,  therefore,  the  Constitution  Act  was  passed,  no  lessee  of  Crown 
land  had  acquired  a  vested  right  to  be  free  from  a  property  tax  of  this 
nature,  nor  was  there  any  contract,  promise,  or  engagement  by  Her 
Majesty  lawfully  made,  if,  indeed,  such  a  promise  could  have  been  made, 
that  such  lessee  should  be  exempt. 

Questions  somewhat  similar  to  that  now  before  the  Court  had  arisen 
in  America  and  several  of  the  decisions,  in  my  opinion,  support  the 
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1661.  principTes  upon  which  mj  judgment  is  founded,  I  Bhould  hare  been 
fiiosDzs  S^^^  ^^  ^*^®  ^^  ^^^  opportunity  of  perusing  the  reports  of  these 
^'-  ^  decisions  at  length,  but  I  can  only  refer  to  the  statements  of  Mr. 
Chancellor  Kent,  and  Mr.  Justice  Story,  Thus  in  McCullock  v.  State 
of  Maryland  (5),  cited  in  Kent's  Comms.,  1  yol.,  p.  47^;  9th  Edn.,  and 
in  Storey,  on  the  Constitution,  p.  718,  a  question  arose  as  to  the  validity 
of  a  tax  nnposed  by  the  State  of  Maryland  upon  the  Branch  Bank  of 
the  United  States  established  in  that  State.  It  was  adjudged  that  the 
State  Government  had  no  right  to  tax  any  of  the  constitutional  means 
employed  by  the  Government  of  the  Union  to  execute  its  constitutional 
powers,  nor  to  retard,  impede,  burden,  or  in  any  manner  control  the 
operation  of  the  constitutional  laws  enacted  by  congress  to  carry  into 
effect  the  powers  vested  in  the  National  Government,  and  that  a  tax 
on  the  operations  of  the  bank  in  question  was  a  tax  on  the  operations 
of  an  instrument  employed  by  the  Government  of  the  Union  to  carry 
its  powers  into  execution,  and  was  consequently  unconstitutional. 

But  the  Court  were  careful  to  declare  that  their  decision  was  to  be 
received  with  the  qualification  :  that  the  States  were  not  deprived  of 
any  resources  of  taxation  which  they  originally  possessed;  and  that  the 
restriction  did  not  extend  to  a  tax  paid  by  the  real  property  within  the 
State ;  nor  to  a  tax  imposed  upon  the  interest  which  the  citizens  of 
Maryland  might  hold  in  that  institution,  in  common  with  other  property 
of  the  same  description  throughout  the  State. 

In  another  case  it  was  held  that  a  State  could  not  tax  stock,  issued 
for  loans  to  the  United  States,  because  it  thereby  burthened  the  power 
of  Congress  "  to  borrow  money  on  the  credit  of  the  United  States.** 
^Weston  V,  Oily  Council  of  Oharlesfown,  per  Marshally  C.  J.  Story,  1, 
721.)  But,  nevertheless,  in  the  case  of  Union  Bank  v,  the  State  (6),  it 
was  held  that  the  State  Bank  stock,  as  individual  property,  might  be 
taxed,  when  owned  by  residents  of  the  State. 

So  a  State  law,  requiring  every  importer  of  goods,  by  wholesale,  bale, 
^or  package,  to  take  out  a  license  and  pay  for  it,  under  certain  penalties, 
<or  forfeiture  for  neglect  or  refusal,  was  said  to  be  repugnant  to  the 
constitution  of  the  United  States  and  void,  inasmuch  as  it  belonged  to 
Congress  to  regulate  foreign  commerce,  and  no  State  can  lay  a  duty  on 
imports.  But  it  was  admitted  in  that  case  that  after  the  goods  had 
become  mixed  with,  or  incorporated  into,  the  general  mass  of  the 
property  of  the  State,  they  were  liable  to  State  taxation.  And  in 
Howell  V.  State  of  Maryland  (7),  before  the  Court  of  Appeals,  in 

(5)  4  Wheat.  316.        (6)  9  Terg.  490.        (7)  3  Gill  14. 


Wise  J. 


SUPREME  COITRT  CASES.  1^^ 

December,  1845,  it  was  decided  tbat  a  State  tax  on  the  intereet  in  all        1861. 
ships  or  other  vessels,  whether  in  or  out  of  port,  owned  by  persons      Rusdkn  " 
resident  of  the  State,  was  a  valid  tax,  and  not  protected  by  the  Act  of    .     ^' 
Congress  licensing  vessels,  nor  repugnant  to  the  Constitution  or  laws 
of  the  United  States. 

In  8mi/h  v.  State  of  Maryland  (8),  it  was  held  that  the  law 
regulating  the  use  of  ojster-beds  with  the  territorial  limits  of  a  State, 
may  declare  and  enforce  the  forfeiture  of  a  vessel,  which  violates  its 
requirements,  though  tho  vessd  were  enrolled  and  licensed  for  the 
coasting  trade  under  the  laws  of  the  United  States,  a  decision  which  is 
directly  applicable  to  the  argument,  that  the  consequence  of  non-pay- 
ment of  this  assessment  might  be  a  forfeiture  of  the  run. 

Even  if  the  forfeiture  clause  were  unconstitutional,  it  would  not,  in 
my  opinion,  affect  the  present  question,  as  only  that  part  of  a  statute 
which  is  repugnant  to  the  Constitution  {Kent  I.  $02)  is  void. 

Again,  the  United  States  Constitution  prohibits  laws  impairing  the 
obligation  of  contracts,  and  it  has  been  held  that  if  a  binding  contract 
were  made  by  the  State  that  specific  lands  or  other  property  ^.y.  a 
bank  should  be  exempt  from  taxation,  no  tax  could  be  subeequently 
imposed  by  the  Legislature,  but  in  the  case  of  Providence  Bank  r. 
Billings  (9),  it  was  considered  that  it  was  not  to  be  inferred  without 
paailive  stipulation  that  a  State  had  agreed  to  relinquish  its  powers  of 
taxation. 

For  these  reasons  I  am  of  opinion  that  the  power  of  taxing  the* 
lessees  of  Crown  lands  in  this  manner  has  not  been  either  expressly  or 
impliedly  taken  away  by  the  Imperial  Parliament  from  the  Colonial 
Legislature,    and   that  therefore  the  Assessment   Act  is  valid  and 
justified  the  distress  levied  on  the  plaintiff. 

(8)  18  How.  U.  S.  71.  (9)  4  Peters  561. 
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1861.  BADHAM  V.  SHIEL.  (1) 


Jidy  27!       Mieritance  Act—Z  <(?  4  Will.  IV,  c  106,  adopted  7  WiU.  IV^  No,  S—Possemou— 

Presumption  of  title  in  possessor. 
Stephen  C.J. 

f^^  B.,  the  owner  of  certain  land,  died  and  his  daughter  C.  inherited  the  same  and 

Wise  J.  died  in  possession,  leaving  a  grandson,  the  defendant.  C.  had  entered  into  a 
covenant,  on  which  plaintiff  brought  his  action,  and  defendant  pleaded  that  he 
had  no  lands  by  descent  from  C. 

Held,  (by  majority.  Wise,  J.  dis*. )  that  the  defendant  was  heir  of  C.  and  not  of 
B. ,  the  Act  3  &  4  Will.  IV,  c.  106,  only  altering  the  method  by  which  the  heirship 
was  traced,  and  therefore  the  defendant  was  liable  on  the  bond. 

The  presumption  of  actual  title,  and  in  fee,  which  arises  from  the  possession  of 
land  is  as  efficacious  in  this  colony  as  in  England,  but  possession  is  not  necesscarUy 
"prooi  of  a  fee  simple  in  the  possessor,  inasmuch  as  the  circumstances  of  the  colony 
or  district  may  render  it  reasonable  to  infer  the  existence  of  a  less  int-erest. 

This  was  a  motion  for  a  new  trial.  The  facts  so  far  as  required  are 
set  out  in  the  judgments^  which  were  delivered  separately,  June  10, 
1861. 

The  Chief  Justice.  This  is  an  action  of  debt  against  the  grandson 
of  one  Mart/  Cannon  deceased,  as  her  heir-at-law,  on  a  covenant  with 
the  plaintiff  entered  into  by  her ;  to  which-  the  defendant  has  pleaded, 
that  he  had  not  nor  has  any  lands  by  descent  from  the  said  Marjf 
Cannon.  And  the  question  for  our  decision  is,  whether — having  refer- 
ence to  the  provisions  of  the  Inheritance  Act,  pection  2, — that  plea  is 
established. 

For  the  purposes  of  the  argument  the  following  facts  are  to  be  taken 
as  proved  or  admitted.  First,  that  Mary  Cannon  was  entitled  to  the 
lands  in  question,  and  died  in  possession  of  them.  Secondly,  that  the 
said  Cannon  had  two  sons  only ;  of  whom  one  died  childless  in  his 
mother's  lifetime,  and  the  other  survived  her,  but  died  before  acquiring 
possession  of  the  lands.  Thirdly,  that  the  defendant  is  the  only  child 
of  that  son.  But,  fourthly,  that  Mary  Cannon  herself  inherited  the 
lands  of  her  father,  Thomas  Bradbury^  who  was  their  first  purchaser. 
The  defendant,  therefore,  admitted  that  he  inherits  these  lands,  con- 
tends that  he  does  so  exclusively  by  descent  from  Bradbury,  his  great 
grandfather, — not  from  Mary  Cannon,  because  she  was  not  the 
purchaser  of  them. 

(1)  The  Sydney  Morning  Herald,  June  11  &  27,  July  90, 1861. 
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He  relies,  consequently,  on  tbe  words  of  the  second  section  of  the        1861. 
schedule  (adopted  in  this  colony  in  the  year  1837),  which  are — that      Badham 
"  in  every  case  descent  shall  be  traced  from  the  purchaser."     It  is  ^*- 

maintained,  in  accordance  with  the  opinions  expressed  by  a  learned 
and  able  writer  in  his  "  Principles  of  the  Law  of  Eeal  Property,"  and  ^P  ^  -  ' 
in  his  edition  of  Watkin's  Treatment  of  Descents,  that,  by  the  force  of 
those  words,  in  connection  with  the  definitions  given  in  the  first  section, 
the  descent,  or  title  to  inherit  land  from  one  who  himself  took  by 
descent,  is  from  the  purchaser  alone ;  so  that  the  person  next  entitled, 
after  any  taken  by  succession,  acquires  no  title  from  the  latter,  or 
from  any  previous  heir,  but  derives  it  from  him  only  who  first  in  that 
line  obtained  the  property.  The  conclusion  would  be,  of  course,  that 
the  defendant  here  makes  out  his  plea  that  he  took  nothing  by  descent 
from  the  covenanter,  his  grandmother,  he  tracing  his  descent  from,  and 
being  entitled  to  the  land  solely  under,  and  as  heir  to  another  person. 

After  the  fullest  consideration  which  I  have  been  able  to  give  to  the 
subject,  I  am  unable  to  adopt  that  conclusion.  It  appears  to  mo  that, 
whatever  may  have  been  the  object  of  the  Legislature,  in  establishing 
the  rule  as^  to  tracing  descent  invariably  from  the  purchaser,  it  was 
not  to  make  him  the  person  to  be  descended  from  exclusively.  Before 
the  statute,  possession  actual  or  constructive  in  the  last  owner  was 
necessary  as  a  preliminary  to  the  deducing  of  heirship  from  him.  But 
now,  possession  in  the  person  "  last  entitled  "  is  dispensed  with.  The 
question  then  will  be  as  I  conceive,  who,  on  the  death  of  that  owner  or 
person,  is  his  heir — who,  as  to  the  land  in  contest,  is  entitled  to  succeed 
him  ?  In  this  respect,  I  cannot  find  that  the  statute  has  made  any 
alteration.  It  would  seem,  indeed,  from  the  very  nature  of  the  case, 
that  such  must  necessarily  always  be  the  inquiry.  The  enactment, 
however,  then  steps  in,  and  supplies  the  rule  for  determining  that 
question.  It  makes  the  guide  and  test  of  heirship,  or  right  of  succession, 
the  capacity  to  trace  descent  from  the  purchaser  of  the  property.  So 
that,  in  cases  where  the  last  owner  was  not  also  the  purchaser,  the 
claimant  must  go  further  back  in  his  pedigree ;  and  deduce  his  title  by 
succession  equally  from  the  purchaser — one  object  of  the  rule  clearly  • 
being,  that  when  the  heir  of  the  last  owner  and  the  heir  of  the  first 
purchaser  are  different  individuals,  the  latter  shall  be  preferred. 

The  case  has  been  put  of  two  brothers  A.  and  B.  born  of  the  same 
parents,  and  B.  dying,  leaving  two  sons  C.  and  D.  born  of  different 
mothers.  C.  purchases  Black-acre,  and  dies  intestate  without  children — 
before  the  statute.  His  brother  D.  could  not  then  inherit,  being  of  the 
half-blood  only.    The  uncle  A.  therefore  becomes  C.'s  heir,  and  enters 
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1861.        aecordiBglj.    The  new  law  of  mheritance  in  the  meantime  paafles,  and 
Badxax     after  ii^  ccHoes  into  operation,  A.  dies  intestate,  leaving  W.  bis  mh 
g  ^*  surviyiog.      That  son  is  undoabtedly  his  father's  heir.    Yet  he  shall 

neverthelesa  not  take  Blaek-acre ;  iot  the  right  to  inherit  that  most  be 
traced,  according  to  the  statute,  from  C.  the  piuehaser  whose  heir  is 
DOW  D.  the  half-brother,  still  living.  In  this  respect,  the  law  has 
effected  two  changes,  one  as  to  the  capacity  of  the  half -blood,  the 
other  as  to  looking  beyond  the  last  owner.  But  as  it  serais  to  ne, 
the  question  to  be  determined  was  the  same  that  has  been  stated, 
namely,  who  in  respect  of  the  particular  land  was  A.*s  heir.  And  D. 
becomes  by  law  that  heir,  and  takes  Black-aere  accordingly,  because  he 
is  the  next  in  descent  from  C,  its  purchaser.  He  succeeds  to  A.,  whose 
property  the  land  was,  not  to  C,  for  the  latter's  title  had  passed  to 
mnother.  There  is  nothing  in  the  statute,  according  to  my  under- 
etanding  of  it,  to  preclude  D.  in  such  a  case  from  being  deemed,  as  to 
Black-acre,  heir  to  the  one,  merely  because  he  is  heir  to  the  other,  for 
why  may  he  not,  as  to  that  land,  be  deemed  to  descend  from  both  ? 

The  case  of  Doe  v.  Blackburn  (2)  is  supposed  to  be  decisiye  against 
that  construction.  I  do  not  perceiye  that  it  is  so.  An  illegitimate 
person  purchased  land,  and  died  intestate,  leaving  a  son,  who  entered 
into  possession  as  heir,  and  died  intestate  and  childless.  The  mother 
being  dead,  a  descendant  of  her  elder  brother  claimed  the  property. 
It  was  held  that  he  could  not  succeed — ^because  he  was  unable  to  make 
himself  heir,  according  to  the  statute,  by  tracing  descent  from  the 
purchaser.  In  other  words,  the  person  entitled  to  inherit  to  the  <m 
by  consanguinity  to  him,  was  one  only  who  could  trace  descent  from 
the  father,  who,  being  illegitimate,  could  have  in  legal  contemplation 
no  descendant,  except  of  his  body. 

On  the  other  hand,  the  case  of  Cooper  v.  France  (3),  has  been  idied 
on  for  the  plaintiff;  and,  although  in  some  respects  perhaps  not 
altogether  satisfactory,  it  appears  to  mo  to  be  an  authority  in  his 
favour.  Two  sisters,  c<^rceners,  died  intestate,  each  leaving  a  son. 
It  was  contended  that,  by  the  statute,  each  son  inherited  frcMn  the 
grandfather,  as  purchaser ;  and  so,  that,  on  the  death  of  one  coparcener, 
her  son  and  the  other  coparcener  inherited,  jointly  and  equally,  her 
share  of  the  property — because  they  then  constituted  jointly  <me  faor, 
in  descent  from  such  purchaser.  But  the  Vice-Chancellor  held,  that 
each  son  took  his  mother's  share,  neither  less  nor  more.  The  decision 
seems  to  me  to  amount,  in  effect,  to  this,  that  the  question  is,  in  sack 
cases,  (as  I  have  said  I  think  it  must  be  in  every  case,)  one  of  heirship 

(2)  1  Moo.  &  R.,  547.  (3)  19  L.  J.  Ch.  313. 
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to  the  party  djing — ^not  of  heirship  to  the  purchaser.    The  descent        IWl. 


must  be  fraeed,  but  it  does  not  follow  that  therefore  it  must  be  derived  Babhah 
from  him.  There,  however,  neither  son  could  in  fact  establish  an  „  *• 
heirship  to  the  purchaser.  Each  was,  as  it  were,  only  half  his  heir. 
But  if  each  was,  by  right  of  representation,  entitled  in  such  a  case  to 
whatever  his  mother  had  by  descent,  all  alike  descendiiJg  from  the 
purchaser,  the  same  right  at  least  (with  its  corresponding  liabilities) 
will  I  should  conceive  certainly  exist  here. 

In  the  present  case,  actual  possession  in  the  party  last  entitled 
being  unnecessary  the  question  primarily  to  be  determined  is — ^who  is 
heir  to  that  person.  It  is  clear,  that  the  defendant  is.  That  person, 
his  father,  was  heir  to  Mary  Cannon,  as  the  latter  was  to  Bradhury,  the 
purchaser  of  the  lands.  But  it  is  insisted,  neither  the  de&ndimt  nor 
his  father  was  heir  to  GanuoUj  in  respect  of  those  lands,  although  each 
in  turn  took  them  by  inheritance.  For,  says  the  defendant,  the  pro- 
perty comes  to  me  by  d^seent  from  Bradbury  alone.  I  am  of  opinion, 
on  the  contrary,  that  it  descended  to  the  defendant  from  and  as  heir  to 
his  father ;  and  that  the  latter  became  entitled  to  the  same,  from  and 
as  heir  to  Mary  Cannon^ — both  son  and  father  alike  being,  successively, 
her  heirs,  since  both  trace  descent  from  the  same  common  ancestor. 
In  other  words,  that  each  took  the  land  by  descent,  or  right  to  inherit, 
from  her,  because  each  can  and  does  trace  descent,  equally  from  the 
purchaser  as  the  statute  requires.  And,  as  the  defendant  represents 
his  father,  so  the  latter  represented,  and  the  defendant  by  succession 
to  him  now  represents,  Mary  Cannon  and  their  previous  ancestor ;  and 
each,  to  the  extent  of  the  lands  descended,  became  therefore  upon 
succession  thereto  liable,  respectively,  for  the  debt  sought  now  to  be 
recovered. 

The  case  of  Mitygleton  v.  Barneft  (4),  was  supposed  to  have  little 
bearing  on  the  construction  of  this  statute.  To  me,  however,  it 
appears  in  effect  to  be  a  strong  authority  on  the  question.  The 
particular  point  discussed,  indeed,  was  the  extent  of  the  custom  of  a 
certain  manor,  and  on  this  the  cause  was  decided.  But,  if  the  enact- 
ment were  what  the  defendant  here  contends  for,  that  discussion  would 
not  have  been  to  the  purpose ;  and  the  very  fact,  therefore,  that  such 
wag  the  point  discussed,  and  ihat  the  Judges  held  the  Inheritance  Act  not 
to  apply,  shows  the  argument  to  bo  unfounded.  The  person  last  seized 
or  entitled,  in  the  case  cited,  was  one  Bameit ;  and  the  question  raised 
was,  he  having  died  intestate  without  issue,  who  was  his  heir.  The 
plaintiflT  claimed  as  son  of  Bameifs  great-great-uncle.    There  was 

(4)  27  L.  J.  Exch.  128. 
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1861.        evidence  of  a  customary  descent,  to  certain  collateral  relatives  of  the 
Badham     ^^*  owner ;  but  the  Court  held  that  there  was  none,  of  a  descent  to 

^  V*  his  collaterals  in  so  distant  a  degree.     The  defendant,  therefore,  had 

Shisl.  . 

judgment.    But,  had  the  question  been  as  to  descent  from  the  pur- 

'*  *  chaser,  and  him  only  the  plaintiff  would  have  been  entitled ;  for,  of 

that  person^  he  was  clearly  heir  by  the  custom,  within  the  degrees 

limited.     No  doubt  it  may  be  urged,  that  the  enactment  does  not  mean 

to  alter  the  customs  of  manors ;  and  that,  in  Bamett's  ease,  the  custom 

related  only  to  heirship  to  the  persons  last  seized.     But  the  argament 

surely  is  quite  as  strong,  with  respect  to  the  altering  of  rules  of  the 

common  law,  by  which  the  question  always  was  as  to  heirship  to  him 

that  was  last  seized. 

It  appears  to  me  unreasonable,  moreover,  in  a  case  of  this  kind,  to 
hold  that  the  heir  takes  only  from  the  remote,  and  not  the  immediate 
ancestor.  A  father,  largely  indebted,  purchases  land ;  and  dies  intes- 
tate, leaving  a  son.  The  son  here  clearly  inherits  from  his  father,  and 
need  not  trace  his  descent  higher ;  and  so,  confessedly,  is  liable  at  law 
for  his  father's  specialty  debts,  to  the  value  of  that  land.  But  the 
father  had  other  lands,  descended  to  him  from  hU  father,  the  purchaser 
of  them.  The  son  descends  alike  from  both.  On  the  defendant's 
construction,  however,  he  inherits  the  last  mentioned  land  exclusivelj 
from  his  grandfather,  and  so,  in  respect  of  these,  is  not  liable  for  his 
father's  debts  at  all.  It  is,  indeed,  not  contended  for  the  defendant, 
that  the  son  would  become  so  irresponsible  except  at  law:  for  the 
remedy  in  Equity,  it  is  said,  would  still  be  open  to  the  creditors.  But 
the  statute  3  and  4  Will.  IV,  c.  101-,  as  I  read  it  contemplates  only 
proceedings  against  the  heir  of  the  debtor.  If,  therefore,  in  the  case 
supposed,  the  son  be  not  that  heir,  but  takes  from  the  debtor's  father 
alone,  it  seems  clear  that  the  creditors  would  have  no  remedy  whatever. 

Lastly  it  may  be  remarked,  that,  in  many  cases  before  the  Inheritance 
Act,  it  is  necessary  to  establish  heirship  by  tracing  descent  from  the 
purchaser.  The  heirship,  nevertheless,  in  those  cases,  however  traced, 
was  still  heirship  to  the  last  owner,  who  might,  in  respect  of  different 
lands,  have  different  heirs.  So  in  cases  of  inheritance  among  collateral 
relations,  the  descent  was  traced  from  their  common  ancestor.  Yet  it 
was  not  to  him,  but  to  the  last  proprietor,  that  the  heirship  was.  And, 
in  like  manner,  section  5  of  the  Act  (as  it  appears  to  me)  treats  heir- 
ship between  brothers,  which  is  put  on  the  same  footing  as  descent 
among  other  collaterals,  as  a  descent  or  inheriting  from  the  deceased 
brother ;  although  now,  as  in  other  cases  of  collaterals,  that  descent  w 
not  to  be  considered  immediate,  but  is  to  be  traced  through  the  parent 
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We  may  admit  that  the  new  statute  has  introduced  some  difficulties ;        1861. 
and  that,  perhaps,  better  provisions  might  have  been  established,  by      Badham 
adopting  entirely  the  recommendations  on  which  for  the  most  part  it       ^  ^* 
is  founded.    But  I  cannot  find  that  it;  has  so  entirely  subverted  the 
old  law,  as  has  been  contended  by  the  defendant ;  and  my  judgment, 
therefore,  on  the  plea  now  in  question  is  against  him. 

MiLFORD,  J.  The  Chief  Justice  has  gone  so  fully  into  the  law  of 
the  case,  that  I  only  wish  to  add  what  may  appear  to  be  a  summary 
of  his  judgment. 

The  construction  of  the  Act,  without  reference  to  the  cases  which 
have  been  commented  upon  by  his  Honor,  does  not  appear  to  me  to 
be  very  difficult,  though  there  has  been  much  discussion  on  the  subject, 
both  in  and  out  of  the  Courts.  The  object  of  the  Act  is  not  to  cause 
land  to  descend  to  the  heir  of  a  person  who  before  the  Act  would  not 
have  been  the  stock  from  whom  the  land  would  descend ;  but  to  point 
out  a  new  method  of  discovering  who  is  the  heir  of  such  person.  The 
heir  of  the  person  last  entitled  is  to  be  found,  not  the  stock.  If  A. 
acquire  land  otherwise  than  by  descent  and  die,  we  are  to  seek  for  his 
heir.  If  he  inherit  land  we  are  to  do  the  same  thing,  but  the  Act  in 
the  latter  case  points  out  how  it  is  to  be  done,  viz. :  by  tracing  the 
heirship  from  the  person  last  entitled,  who  did  not  take  by  descent,  in 
the  Act  called  the  purchaser.  There  may  be  two  heirs  to  one  person, 
one  of  land  purchased  by  him,  another  of  land  descended  on  him. 

The  Eeal  Property  Commissioners  did  not  recommend  this  plan  of 
tracing  the  descent  in  cases  like  the  present,  but  recommended  that  it 
should  be  similar  to  the  descent  in  a  reversion,  i.e.,  that  the  stock 
should  be  different.  The  statute  has,  however,  pointed  out  a  course 
not  in  accordance  with  that  recommended. 

.  What  was  said  by  Mr.  Justice  Oresioell — in  Muggleton  v.  Barnett  (6) 
in  the  Exchequer  Chamber,  decided  on  a  question  as  to  the  extent  of 
a  custom — clearly  shows  that  he  entertained  this  view  of  the  enact- 
ment. He  says,  the  eldest  son  of  the  eldest  son  of  the  great-grand- 
father may  be  the  common  law  lieir  of  the  person  last  seized^  ascer- 
tained in  the  manner  pointed  out  hy  the  Legislature^  but  that  will  not 
make  the  youngest  son,  &c. 

By  the  common  law  heir  of  the  person  last  seized  the  Judge  must 
mean  the  common  law  heir  of  the  person  last  entitled  to  the  land,  for 
seizin,  under  the  Act  has  nothing  to  do  with  the  question ;  it  is  no 

(5)  27  L.  J.  Exch.  128. 
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longer  oeoessaiy.  He  does  XK>t  saj  tbe  heir  of  the  purchaser,  vho, 
under  the  Act,  is  a  different  person  from  tbo  person  last  entitled,  bat 
the  hear  of  such  last  mentioned  person. 

In  tiie  present  case  we  must  seek  for  the  heir  of  Mrs.  Cannon.  She 
was  entitled  to  the  land  which  afterwards  descended  to  the  defendant, 
and  she  gave  the  bond  by  virtue  of  which  the  plaintiff  sues.  Whether 
Mrs.  Cannon  became  ehtitled  by  descent  or  by  purchase  is  immaterial, 
except  that  as  she  took  by  descent,  we  must  find  out  her  heir,  by 
tracing  him  from  Bradhury  the  purchaser,  not  from  her.  The  defendant 
is  her  heir,  found  so  by  tracing  his  descent  from  Bradhury^  and  he  has 
the  land  by  descent  from  her. 

The  plaintiff  is,  therefore,  entitled  to  sac  the  defendant  on  the  bond 
given  by  Mrs.  Cannon, 

Wise,  J.  At  the  trial  of  this  cause  before  mc  the  defendants 
obtained  a  verdict.  A  new  trial  was  moved  for  on  several  grounds, 
and  was  argued  before  Sir  J.  JDicJcinson^  Mr.  Justice  Milford,  and 
myself,  in  December  term. 

In  consultation  upon  the  important  questions  raised  it  occurred  to 
us  that  even  assuming  that  there  was  misdirection,  the  action  was  not 
maintainable,  according  to  the  view  expressed  by  Mr.  Joshua  Williams 
— the  able  and  well-known  writer — ^in  the  note  to  Watkins  on  Descents 
(page  120).  After  showing  that  under  the  old  law  the  remainder  or 
reversion  on  a  freehold  was  not  subject  to  the  debts  of  the  mesne 
remainder  man  or  reversioner,  where  the  stock  of  descent  had  not  been 
changed,  because  he  does  take  by  descent  from  such  remainder  man  or 
reversioner,  but  from  the  original  donor,  and  so  paramount  the  meeme 
dkarges,  the  annotator  adds,  "The  rule  appears  to  extend  also  to 
estates  in  possession  under  the  new  Act.  As  to  these  also  the  deseent 
shall  be  traced  from  the  purchaser ;  so  that  if  A.,  a  debtor,  who  had 
acquired  land  by  descent,  die  intestate,  B.,  the  person  next  entitled  to 
inherit  would  not  be  subject,  in  respect  of  such  lauds,  to  A.'s  bond 
debts  ;  for  the  descent  or  the  title  to  inherit  lands  by  reason  of  con- 
sanguinity shall  be  traced  from  the  purchaser,  so  that  B.  derives  no 
title  from  A.,  but  only  from  the  purchaser,  and,  therefore,  paramount 
A.'s  debts." 

The  point  not  having  been  raised  on  the  argument,  it  was  intimated 
to  the  parties'that  the  Court  would  sit  specially  to  hear  it  argued,  bat 
the  offer  not  being  accepted,  it  was  argued  last  term  before  the  Court 
as  now  constituted. 

The  question  is  one  of  admitted  difficulty,  and  formed  the  subject  of 
a  vigorous  discussion  in  the  pages  of  the  "  Jurist  for  1858" ;  and  after 
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the  fullest  coaeideration  of  the  argmneiits  there  adduced,  and  hj  Mr.        iStt. 


I  have,  indeed,  a  great  distrust  of  my  own  opinion  in  this  case,  as  it 
is  not  shared  by  mj  brother  Judges,  and,  because  it  also  appears  to  bo 
contrary  to  a  decision  hereafter  referred  to;  but  as  after  repeated 
examination  of  the  grounds  of  that  opinion,  I  do  not  feel  myself  able 
to  accede  to  the  opposite  view,  I  am  bonnd  to  express  my  own. 

The  question  turns  upon  the  true  construction  of  3  and  4  Will.  IV, 
c.  106,  adopted  by  7  Will  lY,  No.  8. 

This  statute  altered  the  law  of  inheritance  in  many  important 
particulars  ;  and,  as  if  in  anticipation  that  some  confusion  would  arise 
by  the  nse  of  words  that  had  by  previous  user  acquired  a  particular 
meaning,  the  interpretation  clause  proTides  that  "the  words  and 
expressions  hereinafter  mentioned,  which,  in  their  ordinary  signification^ 
have  a  more  confined  or  a  different  meaning,  shall,  in  this  Act,  except 
where  the  nature  of  the  provision  or  the  context  of  the  Act  shall 
exclude  such  construction,  be  interpreted  as  follows" : — 

A  reference  to  the  old  low  is  essential  to  ascertain  the  effects  of  the 
new  provisions.  An  estate  vested  by  deseent — that  is,  by  act  of  law, — 
or  by  purchase— that  is,  by  action  of  the  party,  or,  as  it  is  sometimes 
expressed,  to  which  a  man  cometh  not  by  descent — («.^^  devise). 
At  common  law,  if  a  man  bound  his  heirs  by  deed,  such  heir  was  liable 
provided  lands  descended  to  hini  from  such  ancestor ;  and  according 
to  the  rule  9euinafacit  stipitemj  inheritance  was  to  be  traced  from  the 
person  who  last  died  actually  seised ;  that  is,  who  was  in  possession  by 
himsdtf,  or  a  tenant  for  years,  or  had  received  some  rent  (in  the  case 
of  a  freehold  lease),  or  had  exercised  some  act  of  ownership.  Thus  if 
the  right  te  an  estate  descended  to  a  person  who  himself  died  without 
having  taken  possession,  or  having  had  it  by  construction  of  law,  the 
inheritance  was  to  be  traced  not  from  such  person,  but  from  the  person 
who  died  last  seized.  The  son,  therefore,  of  the  person  who  thus  died 
without  seisin,  notwithstanding  that  he  only  got  the  land  ihrauffh  his 
£ather,  could  plead  rietuper  descent,  because  he  did  not  trace  from  hia 
father.  This  is  shown  by  the  following  note  of  Lord  Hals  (Coiet 
Littleton  116  n.  2).  "  Grandfather,  ^Either  and  son;  grandfather  dies; 
father  is  bound  in  an  obligation  or  warranty,  and  dies  before  entry  y 
held  the  son  not  liahle,  because  he  shall  make  himself  heir  to  his 
grandfather." 


Martin  for  the  plaintiff,  I  am  of  opinion  that  the  action  is  not  main- 
tainable upon  the  state  of  facts  which,  for  the  purposes  of  the  present       ^^^ 
argument,  are  assumed  to  be  proved. 


Wise  J. 
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Wise  J. 


Badham     which  he  has  been  seised,  and  was  not  heir  as  to  the  other  for  the 
^*  purposes  of  this  liability.     Although  the  descent  was  traced  through 

his  father,  it  was  traced  from  his  grandfather.    See  also  the  case  of 
Bushhy  v,  Dixon  (6). 

But  the  rule  non  jus  sed  seisina  facit  stipitem  did  not  hold  in  the 
descent  of  estates  tail,  it  being  only  necessary  in  deriving  a  title  to  an 
estate  of  this  kind  by  descent,  to  deduce  the  pedigree  from  the  first 
purchaser,  and  to  show  that  the  claimant  is  heir  to  him ;  for  the  issue 
in  tail  Qhxm  per  forman  doni,  that  is  they  are  as  much  within  the  view 
and  intention  of  the  donor,  and  as  personally  and  precisely  described 
in  the  gift,  as  any  of  their  ancestors.  Likewise,  if  the  estate  which 
descended  was  of  a  kind  in  which  the  owner  cannot  acquire  actual  seisin 
of  the  land  (as  in  the  case  of  a  reversion  or  remainder  expectant  upon 
freehold,  where  the  actual  seisin  belongs  to  a  particular  tenant),  the 
rule  was  that  the  claimant  must  trace  his  descent  from,  or,  as  it  waa 
usually  expressed,  make  Idmselfheir  io  the  purchaser. 

Now,  one  of  the  leading  objects  of  the  Act  was  to  get  rid  of  the 
anomalous  consequences  arising  from  the  rule  seisina  facit  stipitem^ 
and  it  was  proposed  to  enact  that  estate  should  pass  to  the  heirs  of 
the  person  who  last  died  entitled,  although  he  might  not  have  had  seisin  ; 
but  this  proposal  was  not  adopted,  and  the  descent  is  to  be  traced  from 
the  purchaser.  Accordingly,  section  2  enacts  that  '*in  every  case 
descent  shall  be  traced  from  the  purchaser,"  or  substituting  for  these 
words  the  meaning  given  by  the  interpretation  clause,  "  The  title  to 
inherit  land  by  reason  of  consanguinity,  as  well  when  the  heir  shall  be 
ancestor  as  when  he  shall  be  a  child,  shall  be  traced  from  the  person 
who  last  acquired  the  land  otherwise  than  by  descent,  and  the  last 
person  who  had  a  right  to  the  land,  whether  he  did  or  did  not  obtain 
the  possession  of  the  receipts  of  the  rents  and  profits  thereof,  shall  be 
the  purchaser,  unless  it  be  proved  that  he  inherited  the  same,  in  which 
case  the  person  from  whom  he  inherited  the  same  shall  be  considered 
to  have  been  the  purchaser,  unless  it  shall  be  proved  that  he  inherited 
the  same ;  and  in  like  manner  the  last  person  from  whom  the  land  shall 
be  proved  to  have  been  inherited  shall  in  every  case  be  considered  to 
have  been  the  purchaser,  unless  it  shall  be  proved  that  he  inherited 
the  same"  (s.  2). 

In  any  given  case,  therefore,  if  it  be  proved  that  the  last  person 
entitled  did  inherit,  descent  is  not  traced  from  him,  but  it  is  traced 

(6)  3  B.  &  C.  298. 
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from  the  statutory  stock,  i,e,,  the  purchaser,  as  defined  in  the  second        1861. 


section.    The  purchaser  is  in  fact  the  only  root  from  which  descent     Badham 
can  be  traced  (see  Stephen's  Commentaries  1, 390, 421, 424, 4th  edition).  ^' 

That  very  learned  author  uses  the  following  language : — "  Having  now 
treated  of  the  several  rules  of  which  we  conceive  the  law  of  descent 
as  new  modelled  by  the  Act  of  Parliament  just  mentioned,  to  consist, 
we  may  remark,  as  the  result  of  the  investigation,  that,  upon  the  death 
of  the  owner  of  an  estate  in  fee  simple,  we  are  to  ascertain  the  heir,  by 
considering  first,  who  was  the  ^pur chaser  of  that  estate,  according  to 
the  sense  which  the  statute  has  affixed  to  the  term,  and  we  are  then  to 
look  for  the  heir,  first  among  his  issue.'* 

In  strict  analogy,  therefore,  to  the  former  rule  of  law,  the  grandson 
in  the  present  case  cannot  be  charged  because  he  traces  his  descent 
from  the  purchaser,  who  is  not  the  person  who  made  the  bond,  but 
paramount. 

This  no  doubt  is  a  change  iu  the  law,  but  the  statute  does  change 
the  law  in  other  important  points,  as  to  the  liability  of  heirs,  and  there- 
fore alters  the  meaning  of  the  term  riens  per  descent.  At  common  law, 
if  a  testator  made  the  same  disposition  of  his  estate  as  the  law  would 
have  done  if  he  had  been  silent,  the  will  being  unnecessary  was  void, 
and  if  the  testator  had  bound  his  heirs,  the  devisee  when  sued  could 
not  plead  riens  per  descent.  But  that  is  not  so  now,  for  by  section  3 
such  devisee  shall  be  considered  to  have  acquired  the  same  as  purchaser. 
If  sued,  therefore,  he  would  succeed  on  the  plea  of  riens  per  descent, 
because  he  no  longer  takes  as  heir,  but  as  purchaser. 

Again,  could  it  be  doubted  that  if  a  person  having  made  abend  died, 
entitled  to,  but  not  seised  of,  lands,  his  son  would  be  liable  under  the 
second  section  unless  it  were  proved  that  his  father  inherited  it ;  whereas, 
under  the  old  law,  he  would  not  have  been  liable.  Here  again,  the  second 
section  gives  a  new  meaning  to  the  expression  "  taking  by  descent." 
Strickland  v.  Strickland  (7),  is  an  express  authority  that  this  statute  is 
not  to  be  considered  as  relating  exclusively  to  the  law  of  inheritance,  but 
also  has  application  to  assets  ,-  and  therefore  the  heir  takes  as  devisee 
for  all  purposes,  and  pecuniary  legatees  are  not  entitled  to  have  the 
assets  marshalled  against  him.  The  illustrations  already  given  show 
that  the  statute  may,  in  some  cases,  impose  new  liabilities ;  and  it 
seems  to  me,  therefore,  reasonable  to  apply  the  same  construction  even 
although  the  effect  may  be  to  prevent  the  person  who  thus  takes 
through  his  father  from  being  liable  in  this  form  of  action.  As  by  the 
technical  rule  seisina  facit  stipitem,  an  estate  might  go  to  the  son  free 

(7)  10  Siin.  374. 
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1861.  from  the  fatlier'a  debti,  althougli  thie  father  CQold  have  aold^  mortgafj^d, 
Hatoieam  or  derifled  tbem— e.y^  a  reyemcMi  expectant  upon  an  estate  of  f  reeholdL ; 
^^V  80  bj  the  statute,  hmdU  come  to  the  penon  enjoyiitg  the  title  to  inherit 
from  the  person  not  proved  to  ha^e  himielf  inherited  them,  and  dis- 
charged of  tiie  common  law  liability  for  the  debts  of  the  penon  through 
ivhem  he  traces  this  title,  and  who  could  in  like  manner  hare  sold, 
mortgaged,  or  derised  them. 

The  5th  section  was  relied  upon  to  show  that  the  2nd  section  was 
not  to  be  construed  in  the  waj  I  hare  construed  it.  But  that,  taken 
in  connection  with  the  5th  section,  enabling  lineal  ancestors  to  be  heirs 
to  their  issue,  shows  that  the  words  "  evcrj  case*^  in  the  2nd  section 
are  to  hare  their  natural  meaning.  No  brother  shall  be  considered  to 
inherit  immediatelj  from  his  brother ;  but  everj  descent  from  a  brother 
shall  be  traced  through  the  parent.  If  a  son  purchase  an  estate,  and 
die  without  issue,  leaving  a  father  and  a  brother,  the  brother  does  not 
take,  but  the  father.  Why  ?  Because  he  traces  his  descent,  i.e,^  his 
title  to  inherit  from  his  son.  Bi|t  on  the  father's  death,  the  brother 
does  inherit.  Why  P  Because  he  traces  his  descent  from  his  brother 
through  the  father.  If,  indeed,  the  effect  of  this  construction  would 
be  to  enable  the  son  to  enjoy  the  lands  without  payment  of  the  debts, 
I  should  have  greater  doubt  as  to  its  correctness*  But  3  and  4  Will. 
IV,  c.  lOJr,  which  was  passed  the  same  day,  must  be  taken  in  connec* 
tion  with  this  statute  (see  Strickland  v.  Strickland)^  although  it  does 
not  appear  to  have  been  adopted  here,  probably  in  consequence  of  the 
5  Geo.  III.  The  first  clause  of  the  first  section  seems  to  be  clearly 
of  wider  scope  than  the  last.  It  enacts  that  when  any  person  shall  die 
seized  of  or  entitled  to  any  estate  or  interest  in  lands,  &c.,  which  he 
shall  not  by  his  last  will  have  charged  with  or  devised  subject  to  the 
payment  of  his  debts,  the  same  shall  be  assets  to  be  administered  in 
Courts  of  Equity  for  the  payment  of  the  just  debts  of  such  person  as 
well  debts  due  on  simple  contract  as  on  specialty.  Hamer's  devisee's 
case  (8),  in  which  it  was  decided  that  not  only  debts  of  the  deceased 
are  charged  on  real  estates,  but  also  all  liabilities,  which  may  result  out 
of  obligations  entered  into  during  his  life,  is  an  express  authority  that 
the  first  part  of  the  enactment  is  not  to  be  limited  to  the  cases  in 
which  the  remedy  referred  to  in  the  second  will  apply. 

Upon  the  whole,  I  am  of  opinion  that,  whether  foreseen  or  not,  the 
new  modes  of  inheritance  (which  it  must  be  recollected  are  entirely  a 
matter  of  positive  law  and  not  of  right)  have  affected  the  old  remedies ; 
in  other  words,  the  remedies  applicable  to  one  state  of  the  law  do  not 
apply  to  another. 

(8)  2DsG.  M.  AG.  366. 
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It  seeiDB  to  me,  further,  that  tfak  Tiew  of  the  statute  was  at  first        18<I* 
genially  estertained.     See  Doe  9,  JBlaekhum  (9),  Burton's  Compen-     Badham 
<&miij  bj  S,  P.  Choper ;  JToyM  oit  Conv^yofimE;^,  313  ;   3  BL  CommSy       ^' 
hf  8wee$y  240 ;  SufdeiCt  Vendors  and  J^urehasert^  11th  ed.  550-551 ; 
Williams  on  Seal  Property.    But  the  decision  in  Coffer  v,  ^anee  (10) 
appears  to  establish  that  the  second  section  of  the  statute  does  not 
applj  at  all  to  lineal  descents.     Vice-Chancellor  Shadioell  is  there 
reported  to  hare  said : — **  It  seems  to  me  that  the  meaning  of  the  Act 
was  to  leave  the  law  of  inheritance,  in  cases  absolutelj  plain,  just  as 
it  found  them,  and  only  to  laj  down  rules  where  there  was  any  doubt 
existing. 

Lord  St,  Leonards  terms  this  a  judicious  interpretation  of  the 
statute,  but  with  every  respect  for  the  Viee-Chaneellor's  learning  amd 
judicial  authority,  I  must  say  that  I  am  wholly  unable  to  follow  the 
reasoning  by  which  he  appears  to  have  laid  down  what  strikes  me  as 
altogether  a  new  canon  of  construction,  and  which  would  almost 
prevent  any  effect  being  given  to  the  statute ;  for  the  whole  statute, 
except  the  8th  section,  applies  to  cases  which  were  clear  before  the 
statute.  The  peculiar  legal  incidents  of  estates  in  coparceny  may, 
perhaps,  be  sufficient  to  support  the  decision.  (See  the  argument 
fully  stated  in  William's  Real  Property ^  4th  edition)  ;  and  although  ' 
not  satisfied  with  it,  I  should  follow  it  in  a  precisely  similar  case. 
But  the  present  is  not  such  a  case,  and  I  think  myself  at  liberty  to 
follow  the  natural  meaning  of  the  statute  and  the  analogy  to  a  well 
settled  rule  existing  when  the  statute  was  passed.  Muggleton  v, 
Barnett  (11)  was  also  referred  to  as  an  authority,  but  the  decision 
does  not  appear  to  me  to  have  been  at  all  founded  upon  the  construc- 
tion of  the  statute.  The  question  was  as  to  the  amount  of  evidence 
requisite  to  establish  a  peculiar  custom  of  descent  in  the  manor,  and 
Wiyhtman,  J.,  who  was  one  of  the  majority  of  the  Court,  in  the  course 
of  his  judgment,  says,  "The  statute  3  &  4,  Will.  IV,  c.  106,  does  not 
appear  to  me  to  have  any  bearing  upon  the  case  ;  and  Orompion^  J. 
(also  one  of  the  majority),  says — "The  Inheritance  Act  points  out 
a  new  mode  of  tracing  descent,  but  does  not  seem  to  me  to  extend  the 
operation  of  a  custom  of  descent,  <&c.*^  It  is  not  a  little  singular  that 
the  research  of  the  counsel  who  argued  the  case,  as  well  as  that  of  my 
brother  Judges  and  myself,  has  failed  to  discover  any  instance  of  an 
action  of  this  kind  in  England  since  the  passing  of  the  Inheritance 
Aet ;  and  it  is  for  this  reason  that  I  have  more  freely  referred  to  text 
WBten  en  the  sabjeet. 

(9)  1  Moo.  &  K.  547.        (10)  19  L^.  Cb.  314.        (U)  27  L. J.  Exch.  124. 


UiO 


SUPREME  GOXTRT  CASES. 


1861. 


Badham 

V. 

Shiei. 
Wite  J. 


Since  writing  this  judgment  mj  attention  has  been  drawn  to  22  and 
23  Vict.,  c.  35,  8. 19 : — "  Where  there  shall  be  a  total  failure  of  heira 
of  the  purchaser,  then  and  in  erery  such  case  the  land  shall  descend, 
and  the  descent  shall  thenceforth  be  traced  from  the  person  last 

■ 

entitled  to  the  land,  as  if  he  had  been  the  purchaser  thereof." 

This  enactment  seems  to  me  entirely  to  support  my  Tiew  of  the 
statute.  It  implies  that  the  heir  of  the  purchaser  is  to  be  sought,  not 
the  heir  of  the  person  who  was  last  seized,  who  is  included  in  the 
words  "last  entitled  to,"  according  to  the  interpretation  clause,  and 
by  enacting  that  the  descent  shall  be  traced  from  the  person  last 
seized  when  there  is  a  total  failure  of  the  heirs  of  the  purchaser,  it 
recognises  the  law  to  be  that  it  is  not  so  traced  unless  there  is  a  total 
failure  of  heirs.  I  am,  therefore,  of  opinion  that  this  motion  ought 
to  be  discharged. 

This  point  having  been  settled,  the  motion  for  a  new  trial  was  con- 
tinued, June  26,  by  Martin,  Q.C.,  and  Sheppard,  for  the  plaintiff. 

Isaacs,  for  the  defendant. 

Cur.  adv,  vuU, 

The  judgment  of  the  Court  was  delivered  by  their  Honors  separately, 
July  27. 

The  Chief  Justice.  The  judgment  of  this  Court,  in  the  last  Term, 
having  decided  that  the  lands  which  were  the  subject  of  the  evidence 
descended  to  the  defendant,  if  any  descended  to  him  at  all,  as  heir  to 
Mary  Cannon,  we  are  now  called  on  to  consider  whether  the  verdict 
can  be  sustained,  which  was  delivered  for  the  defendant.  And  I  am 
of  opinion  that  it  cannot,  for  the  reasons  hereinafter  assigned. 

The  case  is  a  very  peculiar  one,  and  the  evidence  was  not  a  little 
perplexed  and  embarrassing.  I  am  relieved,  however  from  the  neces- 
sity of  going  at  any  length  into  the  circumstances,  because  Mr.  Justice 
Wise,  before  whom  the  cause  was  tried,  has  fully  stated  them  in  the 
judgment  about  to  be  delivered  by  him  ;  which,  indeed,  as  to  its  con- 
clusion, and  the  main  ground  on  which  it  rests  is  the  judgment  of  the 
Court.  It  will  be  sufficient  for  me,  therefore,  to  give  the  following 
short  outline.  The  defendant  is  under  legal  age  ;  and  the  action  was 
brought  to  charge  him,  as  heir  to  his  grandmother,  in  respect  of  lands 
somewhere  in  the  interior,  said  to  have  descended  to  him  from  her, 
which  there  was  no  evidence  to  show  that  he  has  ever  possessed,  or  is 
even  conscious  of  owning.  Yet,  as  a  plea  has  been  put  in  for  him, 
which  raises  the  issue  whether  any  such  lands  so  descended  or  not, 
the  plaintiff  was,  of  course,  entitled  to  a  verdict,  if  he  showed  that 
some — ^however  small  the  quantity — ^had  so  descended. 


Stephen  C.J. 
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Now,  the  proof  of  that  issue  lay  on  the  plaintifE ;    and  he  &:ave        1861. 
evidence,  but  certainlj  of  a  verj  loose  character,  as  to  the  particular     Badham 
tracts,  that  Mary  Cannon* s  father  (one  Bradbury)  was  in  possession  of       „  *'• 
the  land  which,  at  his  death,  was  occupied  in  part  or  wholly  by  her,  or 
her  husband,  or  some  of  her  children.     Her  heirship  to  Bradbury  was 
not  disputed.     The  identity  of  the  land  thus  occupied  was  not  clear ; 
but,  as  to  the  possession,  assuming  the  land  spoken  of  to  be  the  same, 
the  probabilifcies  seem  to  me  to  be  in  favour  of  possession  by  her — 
that  of  her  children,  presumably,  under  the  circumstances,  being  in 
effect  her  own. 

The  plaintiff  put  in  evidence,  also,  three  grants  showing  title  in  some 
land  in  Bradbury,  These  lands  were  in  the  neighbourhood  of,  if  not 
(as  to  one  or  more)  identical  with,  the  land  already  spoken  of.  But 
the  boundaries  were  so  imperfectly  described,  that  the  latter  question 
was  extremely  difficult  of  decision  ;  and  it  was  at  least  not  clear,  that 
Bradbury  ever  had  possession  under  any  of  these  instruments.  Or, 
if  be  had,  there  was  evidence  of  Mary  Cannon's  then  husband  Shell, 
and  some  of  her  children,  living  on  the  same — or  probably  the  same — 
lands  before  and  up  to  the  time  of  Bradbury^s  death.  And  if,  as  to 
those  granted  lands,  the  latter  was  never  seized,  or  did  not  die  seized 
(Bradbury's  death  occurred  before  the  Inheritance  Acts  took  effect) 
Mary  Cannon  inherited  no  part  of  them ;  and  so,  the  defendant  could 
not  have  inherited  any. 

Had  the  case  rested  here,  the  result  would  have  afforded,  perhaps,  no 
ground  of  complaint.  But  it  was  objected  for  the  plaintiff  that  the 
Judge  told  the  Jury  as  to  the  lands  possessed  by  Bradbury,  that 
possession  in  this  colony — where  all  land  is  in  the  Crown  until  granted — 
was  not  necessarily  proof  of  freehold,  and  that,  as  to  the  evidence  of 
continuing  possession  in  Mary  Cannon  or  her  husband,  such  possession 
was  to  be  deemed  in  the  latter  and  not  in  her.  It  was  complained,  also, 
that  he  led  the  jury  to  infer  that  they  had  to  find  the  value,  as  to  any 
descended  lands ;  whereby,  as  no  evidence  on  that  point  was  given, 
they  were  not  improbably  led  to  give  a  verdict  against  the  plaintiff, 
although  they  may  have  thought  that  in  fact  lands  had  descended  to 
the  defendant. 

I  concur  in  the  direction,  that  possession  is  not  necessarily  proof 
of  a  fee-simple  in  the  possessor ;  and  the  circumstances  of  the  colony 
are  to  be  looked  at,  in  determining  that  question.  At  the  same  time  I 
am  of  opinion,  that  sufficient  effect  was  not  given  to  the  fact  of 
possession.      The  presumption  of  actual  title,  and  in  fee,  which  arises—* 


^^^  SUPBIUE  COURT  CA8X8. 

18S1.  and,  as  a  matter  of  law,  bag  been  always  beld  to  arise— from  the 

BAsmAM  possession  of  land,  exists  as  efficaetouslj  in  these  colonies  as  in  England. 

^  ^*'  Nevertheless,  the  question  whether  that  title  exists  in  point  of  fact 
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must  still,  in  each  case,  be  one  for  the  jury.  The  presumption  will  be 
weakened,  especially  in  a  newly  settled  country,  by  circumstances ;  as, 
for  instance  the  shortness  of  time  during  which  the  possession  bat 
continued  the  nature  of  the  possession,  the  part  of  the  colony  in  which 
the  land  lies,  and  the  usage  at  the  particular  period  in  reference  to  the 
granting  of  land.  The  grazing  of  cattle  or  sheep  orer  land,  in  one  of 
the  unsettled  districts,  in  which  it  is  well  known  that  the  Crown  has 
never,  or  has  very  rarely  granted  any  land, — or  the  possession  of  land 
for  some  or  even  seTen  years,  under  any  other  circumstances  tending  to 
show  that  the  property  was  rented  merely, — would  overcome  the 
ordinary  rule.  So,  if  a  person  died  possessed  of  land,  but  his  legal  heir 
did  not  enter,  and  some  other  individual  took  possession,  and  has 
retained  it  without  claim  for  many  years,  although  the  heir  was  through- 
out aware  of  the  fact,  the  presumption  of  a  descendible  title  in  the 
ancestor  would  be  materially  weakened.  Or,  in  more  accurate  language, 
it  will  be  reasonable  to  infer  in  such  cases,  from  the  attendant  circum- 
stances, the  existence  of  a  less  interest,  notwithstanding  the  legal 
presumption.  But  in  every  case,  as  I  conceive,  possession  carries  with 
it  the  legal  primary  inference  of  title ;  and,  unrebutted  or  unexplained, 
of  the  highest  species  of  title.  And,  considering  that  in  the  early  days 
of  this  colony  the  granting  of  land  was  common,  and  that  settling  in 
all  parts  of  the  then  inhabited  interior  was  encouraged  by  grants,  I  do 
not  perceive  that  any  circumstances  existed  here,  to  justify  the  cutting 
down  in  any  degree  of  that  presumption. 

The  direction,  however,  as  to  the  possession  of  Mary  Cannon  being 
dimply  that  of  her  husband,  so  that  the  previous  possession  by  her 
father  (assuming  it  to  be  the  same  land,)  could  not  operate  in  com- 
bination with  it  to  show  title,  we  all  agree  was  mistaken.  Ordinarily, 
no  doubt,  a  married  woman  cannot  during  her  husband's  life  be  said  to 
occupy  land.  But,  in  this  case,  the  question  being  whether  the  property 
was  heritable  or  not  in  the  wife's  family,  the  fact  of  possession  by 
Cannon  or  herself,  or  perhaps  even  of  the  former  alone,  in  connection 
with  that  of  Bradbury,  to  whom  she  was  heir,  was  most  material  to 
rfihow  a  freehold  in  her  descendible  to  this  defendant. 

The  consequence  is,  that,  independently  of  any  question  as  to  the 
^alue  of  the  land,  the  plaintiff  is  entitled  to  another  trial ;  even  though 
we  might  not  think  that,  having  regard  to  the  evidence  alone  the 
verdict  itself  was  mistaken. 


SUPREME  COTTBT  CASIB. 
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resalt  to  which  he  has  arrired,  viz. :  that  there  must  be  a  new  trial ;  bat     Babham 
I  am  desirouB  of  adding  somewhat  to  hu  judgment.  Bhieu 

The  plaintifE  contends  that  the  defendant  has  inherited  lands  from 
Mary  Cannon,  his  grandmother,  which  she  was  entitled  to,  some  by 
grant  to  and  purchase  bj  her  father,  Bradbury,  which  descended  on 
her ;  and.  some  by  reason  of  his  possession,  which  also  descended  on 
her. 

There  is  no  reliable  evidence  of  Bradbury  e?er  haying  been  seized  in 
fact  of  the  lands  granted  to  and  purchased  by  him,  and  as  he  died  in 
1836,  which  was  before  the  Inheritance  Act  came  into  operation  in 
this  colony,  it  may  be  that  Mary  Cannon  was  never  entitled  to  those 
lands ;  and  if  she  were  not,  then  the  defendant  has  not  them  (if  he  has 
them  at  all)  by  de&cent  from  her. 

The  case  is  different  with  regard  to  the  land  of  which  Bradbury  is 
'shown  to  have  been  possessed.  Primd  facie  possession  is  evidence  of 
seizin,  whether  in  this  colony  or  in  England,  and  in  the  absence  of  all 
evidence  to  oppose  this,  a  jury  would  be  directed  to  find  that  the 
possessor  was  seized  in  fee ;  but  evidence  of  the  nature  of  the  property, 
of  the  possession  by  others,  of  the  acts  of  the  possessor,  as  his 
admissions,  and  of  any  circumstances  attending  the  possession,  would 
render  i£  necessary  to  leare  the  question  for  the  consideration  of  the 
jury,  to  decide  whether  the  possessor  was  seized  or  not. 

In  the  present  case  Bradbury  was  possessed  of  more  than  1,000 
acres  at  East  Bargo,  not  by  any  means  clearly  defined,  but  there  is  no 
evidence  in  any  way  to  rebut  the  presumption  of  a  seizin  in  fee.  I  do 
not  conceive  that  the  circumstance  of  the  land  being  at  East  Bargo, 
perhaps  50  or  60  miles  from  Sydney,  is  any  such  eridence,  and  there 
are  not  peculiar  acts  done  by  him,  or  any  other  person,  which  would 
induce  a  judge  to  tell  a  jury  that  there  was  a  question  for  them, 
whether  those  acts  rebutted  the  presumption  of  law.  The  evidence  of 
the  possession  by  Mary  Cannon,  such  as  it  is  rather  goes  to  confirm 
than  rebut  the  presumption. 

Bradbury  baing  in  possession  either  by  right  or  by  wrong,  died  in 
183G,  leaving  Mary  Cannon  his  heiress-at-law,  who  had  several  children 
by  her  first  husband,  SheiL  She  certainly  performed  some  acts  of 
ownership  over  part,  if  not  the  whole  of  this  property,  but  in  my  view 
of  the  case  this  is  not  material.  Her  children  were  in  possession  of 
part,  but  whether  by  her  authority  or  not  does  not  appear.  Now 
under  these  circumstances  it  was  not  for  the  jury  to  consider  whether 
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she,  by  reason  of  her  posBession,  was  entitled  to  fee  in  these  lands  or 
any  of  them.  At  the  time  of  Bradbur/s  death,  his  possession  gave 
him  the  fee,  and  that  certainly  descended  on  Mrs.  Gannon — Ibumson  v, 
Tickell  (12),  and  her  husband  had  only  a  right  to  the  rents  and  profits 
as  part  of  her  inheritance,  therefore  her  possession  continued  during 
her  coverture.  It  does  not  appear  to  me,  therefore,  that  the  inheri- 
tance which  devolved  on  her  heir-at-law  depended  on  her  possession. ; 
she  had  a  title  from  her  father,  Bradbury,  and  if  her  possession  added 
to  that  of  her  father  were  such,  that  a  claimant  could  not,  by  an  eject- 
ment, turn  her  out,  her  title  would  be  perfect,  and  it  descended  on  her 
Heir-at-law,  the  present  defendant,  indefeasibly.  If  the  claimant  could 
bring  his  action  her  title,  though  by  descent,  was  liable  to  be  defeated. 
The  question  for  the  jury  would  not  be  whether  Mrs.  Cannon^ s  possession 
did  or  did  not  presumptively  show  that  she  was  seized  in  fee,  though 
that  might  be  the  question  as  to  Bradbury^ s  possession.  On  the  sup- 
position of  his  being  seized  in  fee,  she  must  immediately  on  his  death 
have  become  seized  in  fee  in  law,  and  by  entry  she  would  become  seized 
in  fact. 

No  doubt  if  a  person  could  show  a  better  title  than  Mary  Cannon 
she  might  have  been  turned  out  at  any  time  before  such  claimant  would 
have  been  barred  of  his  action,  but  still  her  title  was  not  a  title  hj 
possession  she  inherited  by  her  father.  [See  Black,  Comm.,  vol.  2  ; 
title,  "  Of  the  title  to  things  ^eal  and  general,"  Coke  LitL,  239,  a.n.  1.] 
Mary  Cannon,  therefore,  being  seized  in  fee  of  the  land  of  which 
Bradbury  was  in  possession,  that  descended  on  her  heir-at-law,  the 
defendant  and  the  jury  were  wrong  in  finding  that  he  had  nothing  by 
descent. 

I  say  the  jury  were  wrong,  even  if  it  were  right  to  leave  it  to  them 
to  say  w^hether  or  not  Bradbury  was  seized  in  fee,  for  there  was  no 
evidence  to  rebut  the  presumption  that  he  was  so  seized ;  but  I  think 
the  question  should  never  have  been  so  put  to  the  jury,  and  I  think 
further  that  Mrs.  Cannon's  possession  was  not  a  matter  for  their  con- 
sideration in  any  way,  for  her's  was  a  title  by  descent,  not  by  possession. 

Wise,  J.  The  defendant  was  sued  as  heir  of  Mary  Cannon  upon  a 
covenant  in  which  she  had  bound  her  heirs.  He  pleaded  "  that  he  had 
not  at  the  time  of  the  commencement  of  this  suit,  nor  hath  he  had  at 
any  time  before  or  since,  any  lands,  tenements,  or  hereditaments  by 
descent  from  the  said  Mary  Cannon  in  fee  simple  or  of  descendible 
freehold."  The  plaintiff  replied  by  taking  issue.  At  the  trial  before 
me  it   was  proved  that  Mary  Cannon  whose  first  husband  was   a 


(12)  3  B.  &  Aid.  31. 
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Mr.  Sheily  was  the  daughter  and  heiress  of  one  Bnadburi/y  who  died  in        1861. 
1836.     The  date  of  her  first  husband's  death  was  not  proved,  but  her      Badham 
eldest  son  died  in  1852,  during  her  life,  leaving  the  present  defendant       ^  ^• 
her  heir,  and  she  died  in  the  same  year.    By  her  second  husband,  who 
was  alive  at  the  time  of  the  trial,  she  had  no  children.    To  prove  that 
Maty  Cannon  had  died  seized  of  freehold  lands,  which  descended  to 
the  defendant,  the  plaintiff  relied  upon  two  classes  of  evidence,  first, 
possession  of  certain  lands  at  East  Bargo,  by  Mr.  Bradbury^  and  by 
Mrs.  Cannon  after  him ;  and,  secondly,  by  putting  in  a  grant  of  land 
to  Bradbury,  and  two  other  grants  to  one  ArJcell  and  JECutchinson,  and 
conveyances  from  them  to  Bradbury,    It  will  be  convenient  to  treat 
the  two  classes  of  evidence  separately. 

The  jury  found  for  the  defendant.  The  evidence  as  to  what  particular 
lands  were  alleged  to  have  descended  were  very  vague  and  unsatisfactory. 
No  plan  or  map  was  produced  nor  was  there  any  clear  identification  of 
the  lands  possessed  by  Bradbury  at  his  death,  and  if  there  had  been  no 
misdirection,  and  the  jury  had  returned  the  same  verdict,  I  do  not  think 
it  would  have  been  set  aside  as  against  evidence.  But  there  was  some 
evidence  of  possession,  and  if  there  was  a  misdirection  the  plaintiff  is 
entitled  to  a  new  trial. 

I  told  the  jury  that  the  question  was  not,  as  in  ejectment,  title  as 
against  a  wrongdoer,  but  that  the  plaintiff  must  prove  the  descent  of 
freehold  lands  from  Mary  Cannon — that  possession  although  evidence 
of  seizin  in  fee  was  not  in  this  colony,  under  all  circumstances  and 
upon  this  issue,  whatever  it  might  be  in  England,  conclusive  proof  of 
freehold — that  they  might  look  at  all  the  circumstances  in  the  case, 
and  also  take  into  consideration  as  one  of  those  circumstances,  the 
fact  that,  in  this  colony,  a  freehold  was  only  acquired  by  grant  or 
possession  for  twenty  years,  and  as  there  was  no  evidence  of  possession 
for  twenty  years  by  Bradbury  he  did  not  die  seized  of  a  freehold  as  to 
those  lands,  unless,  they  were  satisfied  that  they  had  been  granted — 
that  they  might  infer  a  grant  from  the  circumstances,  if  they  thought 
one  had  been  made,  referring  to  Doe  v.  Beed  (13)  that  the  possession 
of  Mary  Cannon  would  be  the  possession  of  her  husband,  and  that  this 
part  of  the  case  turned  upon  the  proof  of  Bradbury  having  died  seized 
in  fee. 

It  was  contended  by  Mr.  Martin  at  the  trial  and  upon  the  argument 
for  a  new  trial,  that  in  the  absence  of  proof  of  any  other  interest,  or 
any  parting  with  the  land,  the  proof  of  possession  was  conclusive  proof 
of  freehold  for  which  a  passage  in  Doe  v.  Barnard  (14)  was  cited. 

(13)  5  B.  ft  Aid.  232.        (14)  13  Q.B.  953. 
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1861.  I  am  of  opinion  that  tUa  argmneint  is  noBoond,  and  baaad  upon  a 

B^HAM     fallacious  uae  of  the  word  "  presumption." 

Shol.  Presumption  is  well  defined  by  Mr.  Sfarkie — ^**  an  inference  as  to  l3ie 

kViw  J  existence  of  one  fact,  from  the  existence  of  some  olher  fact  founded 
upon  a  previous  experience  of  their  connection.  To  constitute  such 
a  presumption,  it  is  necessary  that  there  be  a  previous  experience  of 
the  connection  between  the  known  and  inferred  facts  of  such  a  nature 
that,  as  soon  as  the  existence  of  the  one  is  established,  admitted,  or 
assumed,  the  inference  as  to  the  existence  of  the  other  immediately 
arises,  independently  of  any  reasoning  upon  the  subject.  It  aho 
follows  from  the  above  definition,  that  the  inference  may  be  either 
certain f  or  not  certain,  but  merely  probable,  and  therefore  capable  of 
being  rebutted  by  proof  to  the  contrary." 

That  learned  author  then  divides,  a  division  adopted  by  the  Court 
of  Common  Pleas  (15),  presumptions  into  presumptions  of  law,  which 
are  altogether  artificial ;  presumptions  of  law  and  fact  which  are  of 
a  mixed  character  (being  also  artificial  presumptions  but  to  be  found 
by  juries,  being  recognised  and  warranted  by  the  law  as  the  proper 
inferences  to  be  made  by  juries  under  particular  circumstances),  and 
natural  presumptions  or  presumptions  of  mere  fact.  The  inference 
irom  possession  of  land  that  the  possessor  is  seized  in  fee,  is  in  my 
opinion  not  within  the  first  class,  but  a  question  to  be  left  to  the 
jury.  As  against  a  mere  stranger,  indeed,  the  simple  occupation, 
however  recent,  is  such  cogent  evidence  of  a  ri^hf,  that  the  jury  would 
be  bound  to  give  effect  to  it.  See  Doe  v.  Dyehall  (16)  ;  Doe  n.  Ooohe 
(17).  But  where  the  defendant  pleaded  Hberum  ienementum  ihe  Court 
held  that  acts  of  ownership  extending  over  seventeen  years  prior  to 
the  possession  of  the  plaintiff,  but  unconnected  with  any  prior  title, 
and  where  the  freehold  was  shown  to  have  been  in  somebody  else  at 
an  anterior  period,  was  not  prima  facie  evidence  in  support  of  the  plea, 
because  ''  for  a  period  insufficient  to  confer  a  title  except  against  a 
mere  wrong-doer."  Brest  v.  Lever  (18).  Proof  of  freehold  is  not 
necessary  to  support  an  ejectment,  but  if  it  be  sought  to  establish  a 
freehold  merely  by  possession,  and  there  be  facts  in  the  case  explain- 
ing the  possession,  the  jury  must  exeroise  their  judgment  upon  the 
weight  of  those  facts.  Doe  v.  Meed  (19).  It  is  laid  down  by 
JPhillipe^  vol.  1,  p.  452,  that  the  presumption  of  seisin  from  pos- 
eession  may  be  rebutted  by  a  strongs  presumption  arising  from  circum- 
stances as  from  a  subsequent  possession,  and  is  not  conclusive  evidence 

(15)  26  L.J.  C.P.  286.  (16)  Moo.  &  M.  346.  (17)  7  Bing.  346. 

(18)  7  M.  A;  W.  593.  (19)  5  B.  4  Aid.  232. 
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of  eeisin  which  can  obIj  be  dirested  by  deeds.    Jayne  v.  Price  (20),        1861. 
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fully  establishes  this  proposition.     That  was  a  writ  of  right,  and  the     Badhak 

demandant  had  to  prore  his  ri^ht.    It  was  prored  that  he  was  the  heir 

of  Ann  Jayne,  who  had  been  for  many  years  in  possession,  who  had  let 

them  to  her  son  and  receiyed  rent  np  to  her  death.     She  had  been  dead 

forty-two  years,  since  which  time  her  son  William  never  had  had 

possession,  but,  after  her  decease,  her  daughter,  Elizabeth  Price,  who 

was  younger  than  her  son  William,  received  the  rents  of  the  premises 

during  her  life,  which  was  for  fourteen  or  fifteen  years  ;  she  was  dead, 

and  the  tenant,  her  grandson,  was  in  possession  of  the  premises,  her 

son  William  Price,  the  tenant's  father  having  died  in  the  lifetime  of 

JSlizabeih  Price,     The  demandant  and  his  father  had  for  many  years 

lived  within  six  or  seven  miles  of  the  land.    That  most  learned  and 

accurate  Judge,  Mr.  Justice  Btyhy,  left  it  to  the  jury  to  consider 

whether  they  were  satisfied  that  Ann  Jayne  (the  grandmother)  ever 

was  seised  in  fee ;  no  title  deeds  were  shown  ;  her  occupying  the  land 

and  letting  it  to  her  son  did  not  necessarily  import  a  seisin  in  fee. 

They  might  have  been  derived  out  of  some  lesser  estate.     There  might 

be  a  title  by  which  she  held  the  premises  under  some  will  or  deed 

which  did  not  appear,  possibly  a  will  of  the  deceased  husband  of  Ann 

Jayne;  if  the  will  concerned  land  only,  it  was  very  probable  that  it 

would  not  be  registered,     William  the   son  of  Ann  Jayne,   would 

probably  know  something  about  the  title,  and  that  would  account  for 

his  permitting  his  sister  to  occupy  the  land,  which  it  was  improbable 

that  he  should  do,  living;  so  near  to  the  premises  as  he  did  if  they  had 

descended  to  himself  in  fee.    The  jury  thereupon  found  that  there  was 

no  seisin  in  fee  of  Jjtn  Jayne,  and  gave  their  verdict  for  the  tenant, 

thus  negativing  the  inference  of  seisin  for  possession.     To  show  that 

this  was  a  misdirection,  it  was  contended  that  the  presumption  was  in 

favour  of  fee,  and  conclusive  unless  rebutted  by  deeds.    The  Court, 

however,  held  that  the  direction  was  right.     So  also  in  Boioe  v,  Orenfell 

(21),  Lord  Tenter  den  says,  "  Speaking  generally,  the  possession  of 

lands  is  evidence  that  the  possessor  has  the  highest  interest  known  to 

the  law,  and  a  fee  simple  will  be  presumed,  and  in  various  cases  it  will 

be  presumed  that  the  fee  simple  of  the  land  carries  with  it  the  right  to 

the  minerals ;  but  that  presumption  is  not  universal,  because  in  mining 

countries  the  right  to  the  minerals,  and  the  lee  simple  of  the  soil,  are 

f ceqnently  in  different  persons ;  the  two  things  are  frequently  for  so 

many  generations  separate,  and  we  know  that  in  conveyances  of  lands 

the  minerals  are  not  uncommonly  excepted.    It  is  for  a  jury,  therefore, 

to  exercise  their  discretion  on  all  the  circumstances  before  them  to 

(20)  5  Tftuni.  S27.  (21)  R.  and  If.  397. 
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1861.        ascertain  this  question."    These  authorities  fully  support  what  Mr. 
Badham     Sfarkie  says — "  Where  the  duration  of  enjoyment  does  not  constitute 
V.  an  absolute  bar,  but  furnishes  a  mere  prima  facie  presumption  of  legal 

^  title,  all  the  circumstances  incident  to  the  particular  case  are  admissible, 
Wise  J.  in  order  to  confirm  or  rebut  such  a  presumption  "  (P.  676,  voL  2  Ed., 
2nd.,  title  "  Prescription.")  I  am,  therefore,  of  opinion  that  I  was  not 
bound  to  leave  it  to  the  jury  in  the  way  contended  for,  and  it  seems  to 
me  equally  clear  that  the  fact  of  all  title  in  this  Colony  being  derived 
from  the  Crown  within  a  recent  poriod  is  a  circumstance  that  may  be 
taken  into  consideration  by  a  jury  in  a  case  such  as  this,  where  it  was 
sought  to  establish  a  freehold  from  mere  possession  a  long  time  ago, 
where  the  evidence  was  indeGnite  and  in  some  respects  contradictory, 
and  the  person  who  could  have  given  the  best  evidence  on  the  subject 
(Mr.  Cannon)  was  not  called,  nor  his  absence  accounted  for,  and  where 
no  evidence  was  offered  that  the  defendant,  whose  title,  if  any  had 
accrued  seven  or  eight  years  before,  had  even  been  in  possession  of  any 
part  of  the  lands  alleged  to  have  descended  to  him,  and  there  was  evidence 
that  the  younger  sons  of  Mart/  Gannon  had  for  some  time,  been  in 
possession.  If  my  view  is  incorrect,  it  follows  that  the  direction  con- 
tended for  must  have  been  adopted  even  if  the  possession  relied  upon 
had  been  that  of  a  station  holder  on  the  Darling.  For  the  law  must 
be  the  same  as  to  all  parts  of  the  colony. 

To  hold  this  would  be  to  follow  literally  the  lauguage  of  the  Courts 
of  England  without  regard  to  the  principle  upon  which  it  is  founded, 
on  the  subject  to  which  it  is  applied,  and  in  my  opinion  be  inconsistent 
with  sound  principles  of  judicial  interpretation.  For  the  reason  pre- 
sently mentioned  I  think  the  proper  direction  on  this  part  of  the  case 
would  have  been  to  have  left  the  jury  to  consider  the  effect  of  all  the 
facts,  including  the  absence  of  proof  of  sny  grant,  following  the  prin- 
ciple of  Jayne  v,  Frice;  I  am  at  the  same  time  satisfied  that  my 
direction  was  wrong  in  one  respect.  Although  Mary  Cannon^  the 
heiress  of  Bradbury,  was  married,  yet  the  possession  of  her  and  her 
husband  ought  to  have  been  considered  a  possession  continuous  to  that 
of  Bradbury.  This  particular  view  was  not,  indeed,  presented  to  me 
at  the  trial,  but  I  was  bound  to  have  directed  correctly  where  the 
question  was  necessarily  connected  with  the  issue.  I  think  also  tbat 
under  the  particular  circumstances  of  this  case  it  is  not  essential  that 
there  should  be  proof  of  twenty  years*  possession.  There  was  nothing 
to  show  that  the  land  had  not  been  granted  at  some  antecedent  time ; 
and  possession  being  evidence  of  seisin  in  fee,  a  less  period  than  twenty 
years  might  (the  Crown  not  being  a  party),  coupled  with  other  circum- 
stances, justify  the  inference  that  the  possession  was  lawful — Le.,  that 
there  had  been  a  grant.  Bealey  v,  Shaw  (22)  ;  Sail  v.  Sujtft  (23). 
No  doubt  in  England  the  rule  is  that  in  order  to  raise  a  presumption 

(22)  6  East  215.  (23)  4  Biog.  N.C.  38U 
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yidual  is  requisite ;  but  that  doctrine  would  not,  I  think,  be  applicable      Badham 
in  its  full  extent  to  a  presumption  of  this  kind,  which  is  made,  not  v. 

directly  against  the  Crown  of  any  prerogative  rights,  or  to  clothe  an 
individual  with  a  franchise  affecting  the  interests  of  the  public  at  large,  ^^^  *^' 
but  made  in  furtherance  of  the  settlement  of  the  country,  and  in 
support  of  a  possession  which  would  otherwise  be  unlawful.  As  in 
consequence  of  this  misdirection  there  must  be  a  new  trial,  it  is 
unnecessary  to  decide  the  singular  question  raised  by  the  production 
of  the  deeds. 

At  the  trial  there  was  no  attempt  to  identify  the  lands  possessed  by 
Bradbury  or  Marif  Cannon  as  the  lands  included  in  these  deeds ;  and, 
indeed,  at  the  first  argument,  Mr.  Martin  did  not  rely  upon  this  part 
of  the  case  ;  but  it  was  broadly  contended  that  because  the  ancestor  of 
Mary  Gannon  was  the  grantee  of  some  lands,  therefore  the  heir  must 
in  point  of  law  be  held  to  have  inherited  them,  notwithstanding  there 
waa  no  proof  of  possession,  unless  the  estate  was  shown  to  have  been 
divested  out  of  one  or  other  of  his  ancestors.  It  may  be  that  the 
doctrine  of  continuance  requires  this ;  but  I  am  not  satisfied  that  it 
does,  especially  where  the  heir  is  not  proved  even  to  have  claimed  to 
be  entitled  to  these  lands,  and  when  the  very  title  deeds  are  produced 
by  the  plaintiff  without  any  explanation  of  his  right  to  them,  and 
which  may  belong  to  a  mortgagee. 

Looking  at  the  extreme  vagueness  of  the  description  of  the  land  in 
the  grants,  it  would  also  be  a  question  whether  without  evidence  to 
identify,  by  possession  as  in  Devines  case,  (24)  the  grants  could  be 
held  to  have  any  operation.  It  will  be  understood,  in  the  event  of 
another  trial,  that  the  jury  will  not  be  bound  to  find  the  value  of  the 
lands  descended,  but  at  the  same  time  it  will  not  be  sufficient  for  them 
to  say  that  there  are  some  lands  somewhere.  There  must  be  a  reason- 
able degree  of  identification.  A  further  difficulty  will  arise  if  no 
evidence  of  possession  under  the  grants  is  given,  whether,  inasmuch  as 
Bradbury  died  before  the  Inheritance  Act  came  into  operation,  Mary 
Cannon  could  inherit  from  him.  I  am  requested  to  add,  in  the  name 
of  the  Court,  that,  as  in  the  event  of  the  verdict  being  found  against 
the  defendant,  the  plaintiff  will  probably  be  entitled  to  recover  the 
whole  amount  of  the  debt,  irrespective  of  the  value  of  the  lands 
descended,  the  defendant  should  be  allowed  to  amend  his  plea,  as  he 
may  be  advised,  without  costs.  But  if  the  fact  really  be  that  the 
defendant  has  inherited  any  lands  from  Mary  Cannon^  we  cannot  but 
express  our  hope  that  some  means  will  be  found  to  put  an  end  to 
further  litigation,  especially  as  the  defendant  appears  by  guardian. 

Bule  absolute  for  a  new  trial. 

(24)  Antt,  p.  722,  vol.  1. 
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^^'  FITCH  V.  THE  LIVEEPOOL  AKD  LONDON  FIRE  AND 
October  7.  LIFE  INSURANCE  CO.  (1) 

SUphen  C.  J. 
MUfot^J,  Appeal  fiom  a  single  Judge  exercufing  dUcretumary  power. 


and 
Wise  J. 


In  reviewing  the  decision  of  a  Judge  in  a  matter  upon  which  he  has  a  discretion, 
the  Court  will  act  on  the  same  principle  aa  that  on  which  the  verdict  of  a  jury  is 
dealt  with,  and  will  not  distarb  it  unless  manifestly  wrong. 

Is  iliis  action  the  defendants  had  applied  to  His  Honor^  Mr.  Justice 
Wise,  for  an  order  to  change  the  yenue  from  Sydney  to  Maitland,  but 
the  application  was  dismissed. 

3£arfin,  Q.C.,  ior  the  defendants,  now  moved  to  set  aside  the  order. 

Stephen,  for  the  plaintiff,  contra. 

The  Chief  Justice  said  it  was  important  to  make  known  the 
principles  upon  which  the  Court  would  act  in  reviewing  the  decision 
of  a  Judge  in  a  matter  upon  which  he  had  a  discretion.  It  was  sub- 
stantially the  same  as  that  upon  which  the  verdict  of  a  jury  was  dealt 
with,  namely,  that  it  was  not  to  be  disturbed,  unless  it  was  shown  that 
the  jury  had  been  manifestly  wrong.  Had  the  application  been  made 
to  himself,  he  should  probably  have  granted  it ;  but  Mr.  Justice  WUe, 
having  had  the  whole  matter  before  him,  had  decided  differently,  and 
he  was  not  prepared  to  say  that  His  Honor  was  wrong,  particularly  as 
the  moving  party  had  waited  and  taken  their  chance  of  a  verdict  in 
Sydney  (2),  before  niaking  any  effort  to  get  the  venue  changed. 

MiLFOsn,  J.,  concurred.  If  application  had  been  made  for  a  change 
of  venue  at  an  earlier  stage  of  this  case  it  ought  to  have  been  granted ; 
but,  under  present  circumstances,  he  thought  Mr.  Justice  Wue  had 
rightly  decided. 

WiBB,  J.,  was  also  of  opinion  that  his  decision  was  right,  and  stated 
at  length  the  reasons  upon  which  he  had  acted. 

Jfplieation  dumiued  vaUh 

(I)  Tlie  Sydney  Morning  HercUd,  October  8,  1861. 
(2)  Li  aaother  aetioa. 
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ALEXANDER  tr.  MAYOE  AND  COEPORATION  OP  18W. 


SYDNEY.  (I)  Otf.  29. 

NuUance-'AbaUmetU^5  Will.  IV,  No.  20— U  He,  No.  41,  s.  100—20  Vk.       ^^rf  j.^^ 

No,  36,  a.  56.  and 


Wise  J. 


In  a  plea  of  justification  in  trespass  it  is  not  sufficient  to  allege  a  duty  on  the 
defendaoit  to  abate  an  alleged  nuisance,  unless  the  faets  also  stated  show  that  such 
duty  arises.  An  eacroaehment  upon  the  streets  of  Sydney  caused  by  rebuilding 
oyer  the  alignment  cannot  be  removed  without  an  adjudication  in  accordance  with 
sec  4  of  6  Will.  IV,  No.  20.  Quasre,  whether  14  Vic,  No.  41,  sec  100,  could 
apply. 

Section  55,  of  20  Vic,  No.  36,  does  not  extend  to  a  statutory  nuisance. 

Thib  was  a  demurrer,  argued  October  8,  in  which  the  reserved  jadg* 

vmot  of  the  Court  was  ddi^ered,  Oct.  26,  by — 

• 

Wise,  J.  This  was  an  action  of  trespass  for  breaking  and  entering  a 
close  and  dwelling-house  of  the  plaintiff,  and  pulling  down  his  verandah 
and  a  portion  of  the  walls  and  roofs,  and  depriving  the  plaintiff  of  the 
possession  thereof,  and  preventing  him  from  erecting  and  making  divers 
buildings  and  improvements  on  the  said  land,  whereby,  &e. 

The  second  plea  was  that  before,  and  at  the  time  when,  &c.,  the  said 
dwelling-house  and  other  buildings  were  situate  in  a  certain  street  or 
public  place  in  Sydney,  and  that  the  said  verandah  and  other  portions 
of  the  said  house  put  up,  erected,  and  built  at  the  time,  when,  Stc.f 
were  erected  and  projected  and  encroached  within  the  distance  from 
the  kevb-stone  or  exterior  edge  of  the  footway  fixed  and  declared  by 
S  Will.  lY,  ^o.  20 ;  wherefore,  defendants,  as  was  th^  duty  in  sueh 
case,  entered  in  and  upon  the  said  land,,  dwelling-house,  and  other 
bondings  of  the  plaintiff,  in  order  to  abate  and  remove  the  said  verandah 
aed  other  portions  of  the  said  house,  so  forming  and  being  a  nuisance 
and  obstruction  to  the  said  street  or  public  place  as  they  lawfully  might 
for  such  purpose. 

The  third  was  that  at  the  time  when,  <&c.,  the  said  house  and  other 
buildingB  of  the  plaintiff  were  situated  in  a  certain  street,  &c^  in  the 
eity  of  Sydney,  and  that  the  said  house  aod  other  building  were  at  the 
tima  of  the  paasing  of  the  said  Act^  5  Will.  lY,  No*  20^  erected, 

(1)  The  Sydney  Morning  Herald,  Oct.  9  and  28^  1861,  and  1  S.C.R.  App.  26. 

Cited  10  N.S.W.  UB.  Bq...  212. 
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^^^«        standing  and  being  within  the  distance  fixed  as  by  the  Act  requiied 

Alexander  from  the  kerb-stone,  &c.,  of  the  footway  of  the  said  street,  &c.,  and 

Mayor  Ain)  *^**  *^®  verandah  and  other  portions  of  the  said  house  put  up, 

Corporation  erected,  and  built  at  the  time  when,  Ac.,  were  at  the  said  time  when, 

OP  j^VDWW 

&c.,  an  addition  or  alteration  to  the  said  house  ;  wherefore,  the 
defendants,  as  was  their  duty,  entered  in  and  upon  the  land  and 
dwelling-house  and  other  building,  to  abate  and  remove  the  said 
verandah  and  other  portions  of  the  said  house  so  forming  and  being  an 
addition  or  alteration  to  and  of  the  said  house  as  they  lawfully  might. 

Both  pleas  were  demurred  to  ;  the  demurrers  were  argued  by  Mr. 
Fauceit  fOr  the  plaintiff,  and  Mr.  Isaacs  for  the  defendants. 

We  are  of  opinion  that  both  pleas  are  bad. 

The  law  is  well  settled,  as  we  decided  in  this  case  upon  a  former 
demurrer,  that  if  there  be  a  nuisance  in  a  public  highway,  a  private 
individual  cannot  of  his  own  authority  abate  it,  unless  it  does  him  a 
special  injury,  and  he  can  only  interfere  with  it  as  far  as  is  necessaiy 
to  exercise  his  right  of  passing  along  the  highway ;  and  that  he  cannot 
justify  doing  any  damage  to  the  property  of  the  person  who  has  im- 
properly placed  the  nuisance  in  the  highway,  if,  avoiding  it,  he  might 
have  passed  on  with  reasonable  convenience, — Dimes  v,  Petley  (2). 

Neither  of  these  pleas,  therefore,  affords  any  justification  to  the 
defendants,  unless  they  can  bring  themselves  under  the  protection  of 
some  statute.  For  this  purpose  Mr.  Isaacs  relied  on  U  Vic ,  No.  41, 
5  Will.  IV,  No.  20,  and  20  Vic,  No.  36,  ss.  54.  and  65. 

But  these  enactments  do  not  confer  any  authority  to  injure  the 
plaintiff's  property  under  the  circumstances  appearing  on  this  record. 

The  second  plea  amounts  only  to  a  statement  that  it  was  the  duty 
of  the  Corporation  to  do  what  they  did,  because  the  portions  of  the 
house  were  erected  and  encroached  within  "  12  feet  of  the  outer  kerb- 
stone or  exterior  edge  of  the  footway,"  and  was  therefore  a  nuisance. 
But  the  plea  does  not  state  that  these  portions  of  the  house  were  not 
in  existence  at  the  time  of  the  passing  of  the  5th  Will.  IV,  No.  20, 
in  which  case  that  statute  could  not  apply,  unless  some  rebuilding  or 
alterations  took  place,  which  were  within  the  prohibited  distance. 

Now,  no  general  averments  of  it  being  the  defendant's  duty  will 
avail,  if  the  facts  from  which  that  duty  arises,  do  not  show  that  it  is 
such  duty,  Braton  v,  Mallett  (3),  and  the  plea  is,  therefore,  bad  for 
this  reason. 

(2)  15  Q.B.  276.  (3)  5  C.B.  599. 
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The  third  plea  is  not  open  to  this  objection,  and  raises  the  general        1861. 
question  as  to  the  power  of  the  Corporation  to  abate  an  encroachment  Alexander 
upon  the  street.  MAvoiAND 

We  are  of  opinion  that  the  course  pointed  out  by  5  Will.  1 7,  No.  ^o?s?5™ 
20,  sec.  4,  for  the  purpose  of  obtaining  the  removal  of  such  an 
encroachment  as  this,  must  be  pursued,  as  the  remedy  is  given  by  the 
same  section  of  the  statute  which  makes  it  illegal.  This  reason  will 
apply  whether  the  6  Will.  IV,  No.  20,  or  the  14  Vic,  No.  41,  sec. 
100,  be  relied  on ;  but  the  application  of  the  latter  section  to  the  facts 
stated  in  the  third  plea  may  be  doubtful  in  consequence  of  the  wide 
terms  of  the  proviso  at  its  conclusion.  We  are  also  of  opinion  that 
the  20  Vic,  No.  36,  s.  55,  does  not  extend  to  a  statutory  nuisance  such 
as  this.  The  definition  of  a  nuisance  in  the  preceding  section,  and 
the  collocations  of  the  words  in  the  56th  section,  prevent  the  words 
'*  every  or  any  other  nuisance  *'  being  construed  as  giving  a  summary 
power  of  destroying  the  private  property  of  individuals  without  any 
abjudication  of  the  facts  necessary  to  make  it  a  nuisance.  Our 
judgment,  therefore,  will  be  for  the  plaintiff. 

Demurrer  upheld. 


28 


14M  emPKilCl  OOUET  OMSMB, 


1861.  EBGINA  V.  SHANAHAN.  (1) 

Bight  of  reply  by  Crown  Prosecutor — Private  prosecutiona. 


October  2\, 


St^pJten  C.J. 

^^^*fl^  ^  ^^®  Attomey-Genenl,  w  other  reprMenUtive  of  the  Oown,  has  »  ri^  «f 

frt>e  J.       reply  in  pcosecationfl  in  the  name  of  the  Crown,  although  no  evidenoe  hae  been 
called  in  defence. 

'But  where  the  prosecntion  is  conducted  by  coonfiel  for  a  private  proBecntor 
this  right  does  not  exist. 

Special  Casv .  The  prisoner  had  been  conyicted  of  rape  and 
sentenced  to  death  at  the  last  Goulhurn  Assizes.  The  Crown  Prose- 
cutor on  that  occasion,  Mr.  Butler,  had  claimed  and  exercised  a  right 
of  reply,  although  no  witnesses  had  been  called  for  the  defence. 

Flunkett,  Q.C,  for  the  prisoner. 

The  Attomey-Oeneral,  in  support  of  the  conviction. 

The  Chief  Justice  was  clearly  of  opinion  that  the  right  contended 
for  existed.  A  clear  decision  as  to  its  existence,  such  as  was  now 
pronounced,  would  be  beneficial,  inasmuch  as  prisoner's  counsel  often 
refrained  from  calling  evidence  in  order  to  avoid  a  crushing  reply  from 
the  representative  of  the  Crown.  I^ow  that  it  was  seen  that  the  reply 
could  not  be  thus  prevented,  there  would  be  less^inducement  to  keep 
back  this  kind  of  evidence.  The  Attorney-General  of  this  colony,  as 
representing  the  Crown,  was  clothed  with  the  same  powers  as  the 
Attorney-Qeneral  of  England,  but  he  had  an  additional  statutory 
power,  under  which  he  exercised  the  functions  of  a  grand  jury,  until 
such  a  tribunal  should  be  created.  The  statutory  power  of  filing 
informations  was  extended  to  the  Solicitor-General,  and  to  any  other 
person  appointed  by  the  Crown  for  that  purpose.  Any  one  might  be 
thus  commissioned,  therefore,  even  to  the  exclusion  of  the  Attorney- 
General.  But  the  filing  of  the  information  was  a  distinct  act  from  its 
after  prosecution  by  counsel  for  the  Crown.  The  Attorney-General, 
or  other  representative  of  the  Crown,  having  placed  the  information 
upon  the  files  of  the  Court  his  statutory  functions  ceased,  and  he 
might,  if  he  thought  fit,  hand  over  the  further  prosecution  of  it  to  the 
parties  concerned.    In  this  case  the  right  to  reply  when  no  evidence 

(I)  The  Sydney  Morning  Herald,  October  22,  1861.    Cited  Regina,  v.  MU/ord, 

postt  December  13, 1861. 
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had  been  called,  would  not  exist,  as  it  only  belonged  to  the  person        1861. 
practically  and  in  fact  representing  the  Crown,  not  one  who  but      Rkoina 

theoretically  represented  it,  as  would  be  the  case  with  counsel  for  a   ^      ^* 

Shanahax. 
private  prosecutor.     When,  however,  the  representative  of  the  Crown 

continued  to  conduct  the  prosecution  he  became  clothed  with  this 

right  of  replying,  if  he  thought  fit,  even  although  no  evidence  had 

been  called.    His  Honor  cited  authorities  to  show  that  there  could  be 

no  doubt  as  to  the  existence  of  the  right  in  the  person  actually  and 

practically  representing  the  Crown. 

MiLFOBD,  J.,  concurred.  Considering  the  number  of  Courts  that 
now  existed  in  which  there  were  prosecutions  conducted  in  the  name 
of  the  Crown,  it  would  have  been  better,  perhaps,  if  the  right  con- 
tended for  could  have  been  confined  to  the  principal  officers  of  the 
Crown,  or  to  those  prosecuting  for  the  Crown  in  the  principal  Courts. 
But  this  was  not  the  question.  It  had  been  a  well  settled  practice  for 
many  years  to  allow  this  right  of  reply.  On  one  occasion,  at  Brisbane, 
the  point  was  taken  before  himself  and  overruled,  and  the  man  then 
on  trial  had  been  hanged.  A  practice  so  well  established  could  not  be 
disturbed. 

Wise,  J.,  was  also  of  opinion  that  the  right  existed,  and  that  the 
settled  practice  of  the  Crown  in  this  respect  could  mot  be  interfered 
with.  It  was,  however,  one  of  those  extreme  rights  which  ought  to  be 
exercised  with  great  forbearance. 

Oon  vidian  ajfirmed.  ' 
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1861.  Ex  parte  DOUGLAS.  (I) 


Wi9e3, 


Shipping — Seaman'*  ditfharg*: — Foreign  Mp§ — Waf&r  Poftr^  Act,  17  Tif.,  Xo.  36, 

Stephen  C.J.  ^.^.  9  cutd  II. 

MU/ordJ. 

^^  ,  Foreign  as  well  as  colonial  vessels  are  subject  to  the  9th  and  1 1th  sections  of  the 

Water  Police  Act,  17  Vic.,  No.  9^  leUtire  to  dischaigte  of  seamen. 

Applicatiok  for  a  prohibition.  Captain  DoM^las,  of  the  American 
merchant  ship  Caroline  Seid,  bad  been  conYicted  at  the  Water  Police 
Court  for  haying  discharged  a  seaman  otherwise  than  at  the  Shippmg 
OflBce,  and  a  fine  had  been  imposed.     October  25. 

Holrayd  for  the  defendant.  A  foreign  shipmaster  is  not  liable  to 
the  provisions  of  17  Vic,  No.  36,  s.s.  9  and  11. 

The  Attorney' General,  contra. 

Cur.  adv,  ruli. 

The  judgment  of  the  Court  was  delivered,  Not.  1 ,  bj — 

The  Chief  Justice.  This  matter  came  before  us  last  Term,  upon  a 
prohibition  at  the  instance  of  the  Master  of  a  Foreign  Merchant  Vessel, 
who  had  been  convicted  and  fined  under  section  11  of  the  Water  Police 
Begulation  Act  of  1853,  for  having  discharged  a  seaman  belonging  to 
the  ship  in  this  port,  otherwise  than  in  the  presence  of  the  Shipping 
Master,  and  in  the  manner  prescribed  by  section  9  of  the  same  statute. 

Two  points  were  made  in  favour  of  the  Master ;  first,  that  he  had  not 
in  reality  discharged  the  seaman,  and  secondly,  that— even  if  he  had 
done  so, — the  enactments  did  not  extend  to  foreign  vessels,  or  those 
belonging  to  them.  We  disposed  of  the  former  point  at  the  close  of 
the  argument ;  holding  that,  as  the  evidence  showed  a  dismissal  of  the 
man  in  point  of  fact  by  the  Master,  the  latter  had  in  effect  discharged 
him  within  the  meaning  of  the  statute — although  for  reasons  not 
necessary  here  to  enter  into,  the  defendant  had  refused  to  give  him  a 
formal  instrument,  or  acknowledgment  of  such  discharge.  On  the 
second  of  the  two  points,  we  took  time  to  look  more  fully  into  the 
enactments  and  the  authorities  bearing  on  such  questions. 

We  have  subsequently  considered  the  matter ;  and  we  are  of  opinion, 
that  the  particular  clauses  in  the  Water  Police  Act,  on  which  the 

(1)  The  Sydney  Morning  Herald,  Oct.  26»  Nov.  2,  1961,  and  1  S.C.R.  App.  25. 
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conviction  of  this  defendant  is  f ouDded,  relating  as  they  do  solely  to  the        1S61. 
discharge  of  seamen  from  merchant  vessels  in  this  colony,  do  apply  to     Ex  parte 
foreign  merchant  vessels.    These  provisions  are  strictly  local,  and  for     I>ouolas. 
local  purposes.     They  do  not  disturb  or  interfere  with  any  rights,  Stephen  C J. 
founded  on  contract,  or  on  the  particular  laws  of  any  State,  to  which 
the  master  or  crew  of  a  foreign  vessel  may  as  such  lay  claim.    The 
enactments  relate  exclusively  to  things  done,  not  merely  within  a  port 
or  harbour,  but  upon  the  shores  of  the  colony,  affecting  the  interests  of 
its  inhabitants,  and  of  those  who  temporarily  become  fellow  subjects 
with  them,  and  under  the  Queen's  protection.     The  master  of  a  foreign 
ship  may  or  may  not  be  restrained,  by  the  laws  of  his  own  country, 
from  leaving  behind  or  discharging  out  of  the  vessel  any  of  the  seamen ; 
and  with  such  questions  we  have  no  concern.    But  the  legislature  of 
that  State  or  territory,  upon  which  a  foreign  seaman  may  by  such  an 
act  be  cast,  has  clearly  the  right  (if  it  have  not  also  imposed  on  it 
morally  the  duty)  to  prescribe  and  regulate  the  mode  in  which,  and  the 
conditions  on  which  Bailors  shall  be  bo  discharged  or  disposed  of.    And 
this,  as  it  appears  to  us,  the  legislature  of  this  colony  intended  to  do 
and  has  done  by  the  enactments  in  question — equally  with  respect  to 
foreign  as  to  all  other  vessels. 

We  find  that  the  point  thus  now  finally  determined,  was  argued 
before  Mr.  Justice  Milford^  in  Chambers,  and  by  him  decided  the  same 
way,  in  a  case  of  Ingersoll  v.  Smith,  in  the  month  of  June  last  year. 
The  rule  for  the  Prohibition  in  this  case,  consequently,  must  be  dis- 
charged with  costs. 
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1861.  Sx  paHe  CHUNG.  (1) 

Shertff-^AppohUment  under  Charter  of  Justice^  XI— -7  Vic.,  Ifo.  13 — Governor'* 
Steplien  C.J.  povfer  of  appointment  and  removal. 


and 
Wise  J. 


SecUon  II  of  the  Charter  of  Justice,  empofwering  the  Governor  to  appoint  a 
sheriff  under  such  instructions  as  he  might  receive  from  the  Secretary  of  State,  is 
merely  directory. 

This  however  is  repealed  hy  the  Sheriff's  Act,  7  Vic,  No.  13»  which  leaves  1^ 
appointmeDi  wholly  in  the  haads  of  tha  Governor. 

An  appointment  by  tha  €k>ver]ior,  as  repraaenting  the  Crown,  by  law  and  osags 
would  carry  the  power  of  removal 

The  commission  of  a  Sheriff,  recorded  in  the  Supreme  Court,  is  a  sufficient  si^r* 
cession  of  a  former  Sheriff. 

Ths  prisoner,  Jim  Sing  Chung ^  under  nenteoce  of  death,  w/m  in  the 
custody  of  Mr.  Ukr,,  Sheriff  of  the  Colony,  to  whom  the  w&muit  had 
been  directed. 

Oct.  25, 

Martin^  Q-C).,  and  Gordon,  for  the  prisoner,  now  moved  for  a  writ 
of  habeas  corpus,  on  the  ground  that  Mr.  TThr  was  not  legally  the 
Sheriff  of  the  Colony,  such  office  remaining  still  Wsted  in  Mr.  JSreiwu^ 
or  for  a  quo  warranto,  calling  upon  Mr.  Uhr  to  show  by  what  authority 
he  assumed  to  act  as  Sheriff. 

By  section  11  of  the  Charter  of  Justice,  the  appointment  of  the 
Sheriff  was  to  be  made  by  the  Governor  under  the  instructipns  which 
he  might  receive  from  the  Secretary  of  State.  The  Sheriff^s  Act  did 
not  repeal  this  provision.  At  the  time  the  present  Constitution  Act 
was  passed  Mr.  Brenan  was  still  Sheriff.  The  G-overnor,  allowing  the 
Executive  Council  to  interfere,  had  by  their  advice  removed  Mr.  Brenan, 
but  by  the  Constitution  Act  the  Executive  Council  was  prohibited  from 
interfering  with  offices  then  filled. 

Argument  was  concluded,  Oct.  26. 

The  Chief  Justice  said  that,  although  he  had  paid  great  attention 
to  the  very  able  arguments  which  had  been  adduced  in  this  case,  it  was 
one  upon  which  he  had  not  the  slightest  doubt.  The  Goyemor  had 
power,  he  thought,  to  remove  any  officer  holding  office  during  pleasure. 

(1)  The  Sydney  Morning  Herald,  Oct.  26  and  28,  1861. 
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At  all  erentii  he  Imd  powor  to  ramoTe  tliia  officer*    The  section  relied        19W. 

apon  in  the  Charter  of  Justice — that  the  CkivemoT  shoaid  act  in  con-      Expartt 

formity  with  instruetiona  from  the  Secretarj  of  State-*  was  merely      CHtrsrck 

directory.    The  Governor  might  disobej  it  at  the  ririE  of  his  oAce.  St^^pken  C.J. 

But  the  Legislature  had  receired  ample  power  to  deal  with  provisions 

in  the  Charter  of  Justice,  and  by  the  Sheriff's  Act  the  office  of  SheriiF 

was  made  one  to  be  held  at  the  appointment  of  the  Governor  during 

pleasure.    This  repealed  the  section  of  the  Charter  of  Justice  relied 

vpen,  and  left  the  matter  wholly  in  the  hands  of  the  Goremor.    The 

Queen  had  nothing  to  do  with  the  appointment  or  removal  oE  the 

Sheriff.    Bat  even  were  it  an  appointment  by  the  Crown  the  G^ovemor 

would  have,  by  law  and  by  usage,  the  full  power — as  representing  the 

Crown — of  removal.     In  many  of  the  earlier  commissions — as  that 

of  General  Darling — the  power  of  removing  officers  was  not  expressly 

given,  and  was  merely  exercised  under  the  inherent  power  vested  in  the 

Governor  as  representative  of  the  Sovereign.    The  power  of  appointing 

entailed  a  power  of  removal.     Then  came  the  question  as  to  whether 

the  late  Sheriff  had  been  legally  removed.     It  was  quite  clear  that  the 

Colonial  Secretary  had  no  power,  of  his  own  authority,  to  suspend  the 

Sheriff,  although,  he  had  assumed  that  power  in  using  the  first  person 

singular  when  communicating  the  fact  of  his  suspension  to  the  late 

Sheriff — instead  of  speaking  in  the  name  of  Governor.    The  terms  of 

the  letter  announcing  to  Mr.  Brenan  his  removal  from  the  public 

Fervice  were  equivocal,  but  it  was  nevertheless  plain  that  he  bad  been 

removed  by  the  authority  of  the  Government — meaning  thereby,  not 

the  Ministry,    but  the  Governor,  as  representative  of  the  Crown. 

There  might  be  cases  in  which  a  Governor  might  be  disposed  to  act 

upon  his  own  judgment  alone,  and  to  dismiss  any  number  of  Ministers 

rather  than  remove  a  meritorious  officer,  but  he  had  quite  a  right  to 

act  upon  the  advice  of  the  Executive  Council  if  he  chose  to  do  so. 

This  advice  was  unnecessary  in  the  present  instance,  but  did  not  affect 

the  validity  of  the  Governor's  act.     The  commission  of  the  present 

Sheriff  was  recorded  in  the  Court,  and  the  issue  of  this  commission 

was  in  itself  a  sufficient  supercession  of  the  former  sheriff,  just  as  the 

issue  of  a  new  commission  of  the  peace  would,  without  any  writ  of 

supersedeas^  remove  the  then  justices  of  the  peace  not  named  in  such 

new  commission. 

Wise,  J.,  concurred.  The  case  was  too  clear  to  allow  of  its  being 
further  argued.  A  serious  question  might  have  arisen  if  it  had  been 
shown  that  the  Executive  Council  had  attempted,  at  a  meeting  from 
which  the  Governor  was  absent,  to  interfere  with  this  office.  But 
there  was  nothing  to  show  that  this  had  been  done.    The  Governor 


^^^  SUPREME  OOURT  OASESL 

1861.        appeared  to  have  been  present  and  cognisant  of  wliat  was  done,  and  to 

Ex  parte,     bave  concurred.    The  Court  had  nothing  whateyer  to  do  with  what 

Chung.      ^\q^  ^q  Qoremor  might  take  as  to  his  official  responsibilitj.     It  was 

.    }Vp*e  J.      sufficient  to  find  that  he  had  acted.    His  Honor  cited  authorities  in 

support  of  the  view  he  had  taken,  and  expressed  regret  that  the 

question  should  have  been  argued  to  a  certain  extent  rather  as  a 

political  question  than  as  one  of  mere  law.    Eyen  if  the   present 

application  had  been  successfol  it  would  not  hare  benefited  the  onfor* 

tunate  prisoner  for  the  Court  had  the  same  power  as  the  Qneen's 

Bench,  and — as  in  a  case  at  Chester,  where  the  sheriSs  of  the  county 

and  city  both  refused  to  hang,  and  the  question  was  brought  under 

review  by  certiorari — would  have  directed  some  person  named  by 

themselves  to  carry  out  the  sentence. 

Writ  refused. 
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Nov.  29. 
MVford  J. 


[In  Chambers.]  1861« 

Ew  parte  WATT,  (1) 

Powers  of  City  Surveyor — BuiUUng  Ada—Recovery  of  penalties. 

The  City  Surveyor,  under  the  Act,  20  Vic,  No.  36,  re-establishing  the  Cor- 
poration of  Sydney,  has  the  powers  of  the  surveyors  under  the  Building  Act,  8 
WilL  IV.,  c.  6,  ss.  55,  ^,  and  67,  which  powers  were  not  repealed  by  6  Vic,  No. 
3, 14  Vic,  No.  41,  and  17  Vic,  No.  33. 

The  forfeiture  and  penalty  to  which  persons  are  liable  under  section  57  of  8 
Will.  rV.,  c  6,  can  be  recovered  by  action  only,  and  not  summarily. 

Application  for  a  ProhibitioD,  in  Chambers,  to  His  Honor,  Mr. 
Justice  Milford,  Nov.  29. 

MiLFOBB,  J.  This  is  an  application  to  restrain  certain  magistrates 
of  Sydney,  and  Mr.  Bell^  the  city  surveyor,  from  proceeding  upon  an 
order  or  conviction  made  on  the  complaint  of  Mr.  Bell^  for  having 
commenced  to  build  a  certain  building  in  George-street,  without  having 
given  the  notice  required  by  law,  by  which  Wait  was  ordered  to  pay 
the  Corporation  fees  of  £7  10s.,  costs  3s.  6d.,  and  a  penalty  of  £20,  in 
default  of  payment  levy  and  distress,  and  in  default  of  sufficient 
distress  a  month  in  gaol. 

The  conviction  is  objected  to  on  the  following  grounds : — 

1st.  That  there  was  no  evidence  that  Bell  was  a  surveyor  under  the 
Building  Act,  8  Will.  lY,  c.  6,  or  that  he  was  entitled  to  be  paid  any 
sum  of  money  under  the  6Gth  section  of  the  Act. 

2nd.  That  the  Corporation  were  not  the  complainants,  and  that 
neither  they  nor  Bell  were  entitled  to  any  payment  under  the  67th 
section  of  that  Act. 

drd.  That  the  magistrates  had  no  jurisdiction  to  award  a  penalty  of 
£20,  or  to  direct  a  distress  against  him  for  it. 

4th.  That  they  had  no  juriscliction  to  award  imprisonment. 

6th.  That  the  order  is  bad  from  multifariousness. 

The  principal  point  for  my  consideration  is,  whether  the  City 
Surveyor  has  vested  in  him  the  powers  of  the  surveyors  under  the 
Building  Act  8  Will.  lY,  No.  6,  and  then  what  jurisdiction  the  magis^ 
trates  have  in  the  matter. 

<1)  The  Sydney  Morning  Heraid,  Nov.  90, 1861,  and  1  aC.R.,  App.  28. 
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Ex  parte  ^^  Buperrisors  to  see  the  reguLitions  of  the  Act  observed,  and  thej  are 
Watt.       required  to  take  a  certain  oath,  thereby  specified.     By  the  66th  section, 

Mif/ord  J.  persons  about  to  build  are  required  to  give  notice  to  the  surveyor  or 
supervisor,  who  is  to  view  the  building  and  see  the  regulations  of  the 
Act  observed,  for  which  he  is  to  be  paid,  for  his  own  use,  by  the  person 
causing  such  building  to  be  erected,  certain  sums  of  money  after  the 
rates  there  mentioned,  which,  in  default,  may  be  recovered  by  convic- 
tion before  a  magiatrate,  and  distress.  By  the  57th  section,  if  a  boiider 
shall  not  g^ve  such  notice,  he  is  forfeit  to  the  sun^eyor,  for  his  use, 
treble  the  amount  he  would  have  for  hts  trouble  in  seeing  the  regulju 
tions  performed ;  but  there  does  not  appear  to  be  any  direction  given 
as  to  the  mode  of  recovering  it,  unless  it  be  ecmnected  with  the  penalty 
of  £20.  The  builder  by  this  section  is  to  forfeit  £20,  to  be  recovered 
by  action  in  the  Supreme  Court  by  any  person  who  shall  sue  for  it. 
This  Act  was  passed  before  the  City  of  Sydney  was  incorporated. 

The  City  of  Sydney  was  first  incoporated  by  the  Act  of  Council,  6 
Tic,  No.  Si,  and  by  the  SIst  section  of  that  Act  the  surveyors  to  be 
appointed  under  it  are  to  have  the  same  powers,  &c.,  as  the  Burveyors 
under  the  Building  Act.  The  next  Act  relating  to  the  Corporation 
and  the  appointment  of  surveyors  is  the  11  Vic,  No.  41,  which  repeals 
the  G  Vic ,  No.  3,  and  by  the  56th  section,  authorises  the  appointment 
of  surveyors  for  the  execution  of  the  powers  vested-  in  the  Council 
By  the  SSrd  section,  the  powers  which  the  surveyors  had  under  the 
Building  x\ct  arc  given  to  the  surveyors  to  be  appointed  under  that 
Act. 

The  17  Vic,  No.  33,  abolishing  the  Corporation,  and  appointing 
Commissioners,  repeals  the  56th  section  of  the  14  Vic,  No.  41,  and 
gives  by  section  11  a  power  to  the  Commissioners  to  appoint  surveyors, 
with  the  consent  of  the  Governor,  proper  for  the  execution  of  the 
powers  and  duties  vested  in  the  Commissioners.  The  83rd  section  is 
not  repealed,  under  which  the  surveyors  of  the  Corporation  had  the 
powers  of  the  building  surveyors.  Had  then  the  surveyors  of  the 
Commissioners  the  same  powers?  It  is  to  be  observed  thai  the  11th 
section  of  the  Act  gives  &  power  to  continue  in  office  the  former 
surveyors,  and  that  if.  the. new  surveyors  were  not  to  have  the  powers 
of  the  surveyors  under  the  Building  Act,  there  is  no  reason  why  the 
83rd  section  of  the  14  Tic,  No.  41,  should  not  have  been  repealed 
with  the  56th  section  of  that  Act.  However,  this  appears,  to  be  made 
clear  by  the  18th  section  of  tiiis  Act,  by  which  it  is  provided  that 
wherever  in  the  unrepealed  parts  of  the  14  Yic.,  No»  41,  mention  is 
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applied  to  the  surveyor  of  the  Commissioners,  so  that  the  83rd  section      Exparu 
not  being  repealed,  it  applies  to  the  surreyors  of  the  Commissioners       Watt. 
under  the  Building  Act.  MUford  J. 

By  the  Act  of  Council  20  Vic,  No.  36,  the  Corporation  was  re- 
established, and  by  the  10th  section  the  powers,  <fec.,  vested  in  the 
Commissioners,  or  which  had  been  vested  in  the  old  Corporation,  were 
vested  in  the  new  Corporation  and  where  any  officer  is  named  in  any 
of  the  Acts  therein  mentioned  amongst  which  are  the  14  Vic,  No.  41, 
and  the  17  Vic,  No.  33,  they  are  to  be  read  as  if  the  corresponding 
officer  of  the  new  Corporation  had  been  named,  so  that  a  surveyor 
under  the  new  Corporation  is  to  have  tbe  same  powers,  A^ ,  as  the 
surveyor  under  the  old  Corporation  or  the  Commissioners. 

It  seems  to  me,  therefore,  that  the  City  Surveyor  has  the  powers  of 
the  surveyors  under  the  Building  Act. 

But  then  there  are  other  objections  taken  to  the  conviction,  and 
one  of  them  appears  to  be  fatal  to  the  conviction. 

By  the  149th  section  of  the  14th  Vic,  No.  41,  all  fines,  penalties, 
and  forfeitures  inflicted  or  imposed  by  that  Act,  or  the  6th  Vic, 
No.  3,  are  to  be  recovered  in  a  summary  way,  but  that  does  not  apply 
to  fines,  &c,  imposed  by  the  Buildings  Act,  and  I  hare  been  unable 
to  discover  any  Act  by  which  the  forfeitures  and  penalties  imposed  by 
the  57th  section  of  the  Building  Act  are  to  be  recovered  otherwise 
than  according  to  the  provisions  of  that  Act.  No  such  Act  was 
pointed  out  during  the  argument. 

By  the  57th  section  of  that  Act  a  surveyor  may  recover  three  times 
the  fee  he  was  entitled  to  receive  in  case  of  negligence  in  calling  him 
in.  The  magistrates,  however,  have  nothing  to  do  with  this,  it  is  a 
sum  due  to  the  surveyor  personally  because  ha  has  been  prevented 
from  receiving  the  fees  to  which  he  was  entitled,  and  he  may  recover 
it  according  to  law  by  action.  Again  in  case  tho  person  intending  to 
build  does  not  give  notice  he  is  to  forfeit  £20,  to  be  recovered  by 
action  by  any  person  who  shall  think  fit  to  sue. 

I  may  hare  overlooked  some  Act  by  which  a  summary  jurisdiction 
over  these  forfeitures  and  penalties  is  given,  but  unless  I  have  I  do 
not  think  tbat  the  joriadiction  is  vested  ia  the  magistrates,  and  I  must 
therefore  make  the  rule  absolute,  but  without  costs. 

As  nothing  was  said  during  the  argument  as  to  any  effect  that  the 

by-laws  of  the  Corporation  may  have  on  this  case,  I  presume  they  do 

not  affect  it. 

Prohibition  panted. 


14^  SUPREME   COURT  CASES. 


1861.  WALLACK  v.  LLOYD.  (1) 

Dec.  9. 

Appeal  to  Privy  Council— Power  of  single  Judge—Stay  of  proceeding*. 
Steplien  G.J. 

Mil/ard  J. 

uid  A  single  Judge  has  power  in  vacation  to  grant  leave  to  appeal  to  the  Privy 

Wife  J.       Council,  subject  to  the  confirmation  of  the  order  by  the  full  Court,  bat  not  to 
grant  a  stay  of  proceedings  in  the  case  of  an  interlocutory  judgmentb 

This  was  an  application  on  the  first  daj  of  term  to  confirm  an  order, 
made  bj  Mr.  Justice  Milford  in  chambers,  granting  leave  to  the 
defendant  to  appeal  to  the  Privy  Council,  and  directing  a  stay  of 
proceedings. 

Martin^  Q-C.,  for  the  applicant. 

Stephen,  for  the  plaintiff.  The  judgment  appealed  against  was  upon 
a  demurrer  to  the  replication.  This  does  not  come  within  section  3, 
of  the  Orders  in  Council. 

The  Court  unanimously  upheld  the  order  of  Mr.  Justice  Miljbrd^ 
except  as  to  the  stay  of  proceedings,  being  of  opinion  that  the  3rd 
section  of  the  Orders  in  Council  did  not  apply  to  judgments  such 
as  the  one  now  in  question,  which  was  interlocutory.  Should  the 
plaintiff,  however,  go  on  and  obtain  judgment,  the  Court  would 
probably  stay  further  process  upon  defendant  giving  security;  or 
if  process  was  allowed  to  issue,  would  probably  compel  the  plaintiS 
to  give  security  to  refund  in  the  event  of  the  appeal  being  decided 
against  him.  The  costs  of  this  proceeding  were  ordered  to  be  costs 
in  the  cause. 


<1)  The  Sydney  Morning  ffcrodd,  Dec  10,  1861.    ated  2  S.C.R.  N.S.  311. 
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EEGINA.  V.  HOENAEY  and  othebs.  (I)  1861. 


Dec,  13. 


Evidence— 'Offer  to  admit  ex  gratia  evidence  before  refused  admutsion,  Stephen  C.J. 

and 


A  witness  may  be  asked  the  question,  whether  he  was  not  discharged  from  the 
police  for  making  a  false  charge,  but  is  not  bound  to  answer  it. 

Where  counsel  was  not  allowed  to  ask  a  certain  question,  but  afterwards  was 
given  an  opportunity  ex  gratia  to  do  so,  and  refused  to  avail  himself  of  it,  held,  no 
objection  could  be  based  on  the  prior  refusal  to  admit  the  evidence. 


Speciaj.  Case  from  the  Quarter  Sessions  at  Maitland,  submitted  by 
Mr.  D.C.  Judge  Furefoy.  Mr.  Windeyer,  prisoner's  counsel,  had  put  a 
question  to  the  principal  witness  for  the  prosecution,  as  to  whether 
he  had  not  been  dismissed  from  the  Windsor  police,  for  making  a  false 
charge.  The  presiding  judge  had  refused  to  allow  this  question  to  be 
put.  After  the  case  for  the  Crown  had  been  closed,  and  the  evidence 
for  the  defence  gone  into,  the  Crown  Prosecutor  (Mr.  Forater)  put  a 
similar  question  to  one  of  prisoner's  witnesses.  The  Judge  thereupon 
offered  Mr.  Windeyer  the  privilege  of  recalling  the  first-named  witness, 
and  putting  the  question  alluded  to.  Mr.  Windeyer^  however,  declined 
to  receive  as  a  matter  of  favour,  what  he  believed  was  due  to  him  as  a 
matter  of  strict  right. 

Windeyer^  for  the  prisoner. 

The  CouBT.  The  Judge  was  clearly  wrong  in  deciding  that  this 
question  could  not  be  put,  although  the  witness  might  have  refused  to 
answer  it.  As,  however,  an  opportunity  of  putting  the  question  had 
been  afforded,  the  fact  of  its  having  been  offered  ex  gratia^  instead  of 
a  right,  was  immaterial.  That  opportunity  not  having  been  taken 
advantage  of  at  the  time,  the  objection  could  not  now  be  raised. 

Conviction  sustained. 


Wise  J. 


(1)  The  Sydney  Morning  Herald,  Dec.  14, 1861. 
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1861.  BEGIN  A  V,  MILFOED.  (1) 


£iaiken  C.J.  Pncate  prosecutor* a  right  of  reply, 

and 
WUt  J. 

A  private  prosecutor,  conducting  the  proeecation  of  an  information  filed  by  the 

Crown  Pltnecntor,  has  no  right  of  reply,  when  no  wftnesses  have  been  catted  for 
the  defenoe. 


Special  Case  from  the  Yass  Quarter  Sessions.  The  Crown  Prose- 
cutor, Mr.  Forbes y  had  filed  the  information,  but  had  left  the  conduct 
of  the  case  to  Mr.  Allman,  who  represented  the  private  prosecutor. 

The  latter  had  claimed  and  exercised  the  right  of  reply,  although  bo 
witnesses  had  heen  called  for  the  defence. 

Buller,  for  the  prisoner,  was  not  called  on. 

The  CouaT,  following  the  case  of  B.  v.  Shanahan  (2),  held  that  this 
right  of  reply,  when  no  evidence  had  been  given,  belonged  only  to 
those,  who  were  the  direct  representatives  of  the  Crown,  as  the 
Attorney-General,  the  immediate  representative  of  that  officer,  or 
gentlemen  especially  commissioned  as  Crown  Prosecutors. 

Prisoner  dUeharjed, 


(1)  Tht  Sgdney  Morning  HenM,  Bee  14. 1 W.         (SS)  Ante,  p.  I4M. 


8imttfB  GOUBT  CAfittL  1^^ 


EEGINA  V,  FURNELL.     (1)  1861. 

Special  Case — Chturman  of  Quarter  iiemoTis, 


Dec  Id. 


Steple»C,3. 
and 
A  speeial  ease  cannot  be  snbnritted  except  by  the  Judge  who  tried  the  prisoner       Wise  J. 

ed  the  point  in  question. 


Semble,  when  the  Chairman  of  Quarter  Sessions  is  unavoidably  absent  on  the 
day  appointed,  the  assembled  magistrates  may  legally  elect  a  chairman,  and 
fnocoud  to  the  teial  of  prisonera. 

Special  Case  submitted  by  Mr.  D.C.  Judge  OaHa^ham^  who  had  been 
prevented  by  floods  from  attending  at  the  Braidwood  Quarter  SessiouB 
on  the  appointed  day.  Tbe  mi^strstes  had,  thereupon,  adjourned 
until  the  f  oDowing  day,  wlien  they  elected  a  chairman  and  proceeded 
to  try  the  priBonem.  Pour  prisoners  were  tried  that  day,  of  whom 
three  were  acquitted,  and  the  fourth,  JBHumelly  convicted.  Mr.  D.C. 
Judge  Callaghan  reserved  the  point  as  to  whether  the  election  of  the 
cbairman,  and  the  conviction  of  Furnell  had  been  legal. 

The  Atiomey'  General^  for  the  Crown,  was  not  called  on. 

Their  HoHOiSB  held  that  they  had  no  juriKLictkm  to  deal  with  this 
ease.  Judge  Oallagitm^  not  being  tke  Judge  who  had  tried  the 
prisoner,  had  clearly  no  power  to  merve  tiiia  point.  His  statotory 
power  went  only  to  the  reservation  of  such  points  in  causes  tried 
before  himself.  If  the  prisoner  thought  he  had  been  improperly  con- 
ricied  he  had  his  remedy. 

Whs,  J. — without  venturing  to  actually  decide  upon  a  point  which 
had  not  been  argned — was  of  opinion  that  there  was  not  the  slightest 
doubt  as  to  the  correctness  of  the  course  which  had  been  pursued. 
The  Mme  eaarse  had,  after  eonsiderationy  been  taken  in  Sydney,  during 
fte  time  when  he  held  tiie  office  of  Attemey-G^eral. 

(1)  Th€  Sydnetf  Morning  fftroM^  Dec*  14,  1861. 
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1862.  HOSKISSON  V.  UHB.  (1) 


Jan,  10. 
SteiH     C  J    '^^*^*'^'^" — Sherif—S  Anne,  c.  18 — BemovcU  of  goods  from  demised  premises  tehSt 
MU^d  J. '  ^^^  «  unpaid, 

and 
Wi4ie  J.  It  is  enacted  by  the  8  Anne,  c.  18  (2),  that  no  goods  shall  be  taken  by  the 

Sheriff,  by  yirtae  of  any  writ  of  execution,  on  land  leased  .  .  .  .  ,  unless  the 
party  issuing  such  writ  shall  pay  the  landlord  the  rent  then  due — not  exceeding  a 
year's  airear. 

Held,  an  action  is  maintainable  against  a  sheriff  by  a  landlord  for  remOTing 
from  the  demised  premises  goods  taken  in  execution  thereon,  after  notice  of  a 
claim  for  rent  unpaid,  although  the  person  against  whom  the  execution  is  levied 
is  not  a  tenant  of  the  landlord,  and  the  goods  were  not  the  tenant's  property. 

This  was  a  case  in  which  theie  were  cross  demurrers.  Argument 
was  heard,  Dec.  13, 1861,  Sheppard  being  for  the  plaintiff,  and  Isaaes 
for  the  defendant.  The  pleadings  are  sufficiently  set  out  in  the 
judgment,  delivered  Jan.  10,  1862,  by — 

The  Chief  Justice.  This  was  an  action  hj  a  landlord  against  the 
Sheriff*,  under  the  8  Anne,  c.  14,  for  removing  from  the  demised 
premises  certain  goods  taken  bj  him  in  execution  thereon,  and  then 
(as  the  plaintiff  alleges)  liable  to  distress  for  rent,  without  satisfying  a 
year's  arrears  thereof  due  by  the  tenant.  The  declaration  contains  two 
counts,  to  the  first  of  which  no  exception  is  taken,  but  the  second  is 
demurred  to,  on  grounds  M'hich  will  be  stated  presently. 

The  law  is  clear,  that  a  landlord  may  distrain  for  his  rent  upon 
goods  found  on  the  land  demised  whose  property  soever  they  be,  and 
whether  the  tenant  be  then  in  possession  of  the  land  or  not.  Should 
the  tenant,  therefore,  have  underlet  or  assigned  his  term,  the  remedy 
by  distress  remains  to  his  landlord  as  before,  who  can  equally  distrain 
for  the  rent  due  to  him,  on  the  goods  of  the  assignee  or  sub-tenani 
There  is  no  reason  why  these  should  be  protected  more  than  the  goods 
of  a  stranger ;  and  were  the  law  otherwise,  any  lessee  might  defeat  his 
landlord's  right  of  distress  by  merely  subletting  the  premises  for  a 
portion  of  the  term,  retaining  that  right  neyertheless  against  his  own 
sub-tenants,  for  rents  due  by  the  latter  to  himself. 

(1)  The  Sydney  Morning  Herald,  Dec  14,  1861,  and  Jan.  13, 1862.        (2)  In 

Bujfhead^s  editions  cap,  14. 
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A  landlord  could  not,  however,  distrain  on  goods  in  the  custody  of        ^862. 


Stephen  C.J. 


the  law:— and  consequently,  but  for  the  enactment  in  the  8  Anne,  he    Hosklsson 

would  be  at  the  mercy  of  any  execution  creditor,  who  might  have        ^^^ 

obtained  a  writ  against  them.     That  statute  enacts,  that  no  goods 

shall  be  taken  by  the  sheriff,  by  virtue  of  any  writ  of  execution,  on 

land  leased  for  life  or  years,  or  otherwise,  unless  the  party  issuing 

such  writ  shall  pay  the  landlord  the  rent  then  due— not  exceeding 

a  year's  arrear.     The  landlord,  therefore,  is  now  sufficiently  secured 

(certainly  against  his  immediate  lessee,  if  not  also  against  assignees 

and  sub-tenants),  because  the  sheriff  cannot,  after  notice  of  a  year's 

rent  being  in  arrear,  remove  or  sell  any  goods  on  the  premisei  liable 

to  distress,  until  the  amount  of  such  rent  has  b  .en  satisfied. 

The  question  to  be  decided  is,  whether  the  landlord  in  this  case,  the 
plaintiff,  had  shown  himself  to  be  within  the  protection  of  that  enact- 
ment. 

The  second  count  states,  that  on  the  1st  July,  1861,  certain  goods 
were  on  land  ''then  in  the  occupation  of  a  certain  person,  to  wit, 
Alfred  Norris^* — and  that  the  plaintiff  was  the  landlord  of  the  said 
land,  which  was  let  by  him  (not  specifying,  to  whom)  at  a  certain 
annual  rent,  and  that  he  "was  entitled  by  law  to  distrain"  on  those 
goods,  for  rent  payable  to  him ;  and  that  £31  was  then  due  for  one 
year  of  such  rent  ending  on  the  first  day  of  January  preceding:  but 
that  the  defendant,  being  sheriff  of  the  colony  by  virtue  of  an  execu- 
tion "against  one  Alfred Norris''^  at  the  suit  of  William  Hogan^  took 
the  goods,  they  being  then  distrainable  as  aforesaid,  although  he  "had 
due  notice  of  rent  so  due  being  in  arrear,"  and  wrongfully  removed 
them  without  satisfying  any  of  the  said  rent. 

The  count  is  demurred  to,  because  it  does  not  allege  that  any  tenancy 
was  subsisting  between  *^tlie  said^*  Alfred  Norris  and  the  plaintiff,  at 
the  time  of  the  levy ;  or  even  that  the  said  Norris  was  at  the  time  in 
possession  of  the  premises  said  to  have  been  demised. 

Now  it  is  by  no  means  clear,  from  the  ambiguity  of  the  terms  used, 
that  there  are  not  two  persons  of  the  name  of  Alfred  Noi^is^  indicated 
by  the  count  or  intended  so  to  be.  The  Norris,  who  is  said  to  have 
occupied  the  land  in  July,  1861,  may  not  have  been  the  same  Norris 
against  whose  goods  the  execution  issued.  The  goods,  it  is  obvious, 
need  not  have  belonged  to  the  occupier  or  tenant.  It  was  su£Scient 
for  the  purpose  of  a  distress,  if  the  goods  were  upon  the  land : — and 
it  was  sufficient  for  the  purposes  of  the  execution,  if  they  belonged 
to  the  debtor  against  whom  it  is  issued.  The  ground  of  demurreri 
2x 
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1862.        therefore,  as  stated,  is  ambiguous ;  for  only  one  Alfred  NorrU  is  there 


HosK]8soy    referred  to— and  which  of  the  two  i«  meant,  the  debtor  Alfred  NorrU 
y^  or  the  occupier  Norris  cannot  be  determined.    Assuming  the  execution 

debtor  to  be  intended,  the  demurrer  is  clearly  unsustainable,  for,  as 
already  obeerred,  it  is  quite  immaterial  whether  the  execution  debtor 
was  a  tenant  or  not.  If  upon  the  land,  the  goods  were  equally  liable 
to  distress,  whoeyer  was  their  owner.  There  may  indeed  be  a  question 
whether— although  entitled  to  distrain,  the  plaintiff  can  enforce  his 
right  against  the  execution  creditor.  But  that  question  cannot  depend 
on  any  controyersy,  as  to  the  debtor  or  owner  of  the  goods  ceized  being 
also  the  tenant.  For  this,  the  reasons  already  giyen,  and  the  words  of 
the  statute,  which  prohibit  in  terms  the  remoral  of  any  goods,  until 
after  satisfaction  of  rent,  are  sufficient  authority. 

The  objection  intended  to  be  raised,  therefore,  must  be  taken  to 
relate  to  the  occupier  Norris.  If  so,  it  is  this,  that  no  tenancy  is  alleged 
to  have  subsisted,  at  the  time  of  the  execution,  between  him  and 'the 
plaintiff  as  landlord — that  is  to  say,  no  tenancy  immediately  and  directly 
to  the  plaintiff.  It  was  contended  on  the  argument  that  the  allegation 
of  such  a  tenancy  is  essential  to  the  right  of  action  in  cases  under  the 
statute  since  if  the  party  in  possession  of  the  premises  be  an  under- 
tenant, the  enactment  does  not  apply.  For  this  latter  position  was 
cited  Bennetfs  case  (3),  in  which  on  a  summary  application  against  the 
sheriff,  the  Court  certainly  is  stated  to  hayo  so  held.  It  is  moreover 
added,  that  the  same  has  already  adjudged  in  another  case  named,  and 
I  find  the  decision  cited  without  remark  in  all  the  text-books. 

The  case,  neyertheless,  I  conceiye,  if  to  be  taken  as  laying  do\ni  the 
general  position,  is  open  to  question.  In  the  first  place  the  party  there 
moving  was  the  "ground  landlord"  only — of  probably  a  peculiar 
kind,  and  perhaps  under  limitations  as  to  distraining.  Secondly,  the 
facts  are  yery  briefly  stated  in  the  report ;  there  are  no  reasons  given ; 
and  there  does  not  appear  to  have  been  any  discussion.  Thirdly,  the 
statute  is  most  comprehensive  in  its  terms,  and  it  would  not  be  easy  to 
.  suggest,  why  its  protection  should  be  confined  to  the  case  of  an  imme- 
diate landlord  only.  If  the  landlord  paramount  can  distrain  for  his 
rent,  as  he  clearly  may,  notwithstanding  any  subtenancy,  why  should 
he  not  have  the  security  afforded  by  this  enactment  against  the  fraud 
of  a  collusive  execution,  in  the  one  instance,  as  in  the*  other  ?  The 
construction  would  enable  lessees  to  make  any  such  fraud  successful, 
by  simply  subletting  (especially  if  unsanctioned  by  the  lease),  and 
thereupon  putting  their  own  tenants  into  possession.     But  the  Act  ^as 

(3)  2  Str.  787. 
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passed  to  protect  landlords  generally;  and  the  owner  of  the  fee  simple,        1802. 


who  has  leased  his  land,  assuredly  remains  equally  its  landlord,  not-    Hoskissqn 
withstanding  an  under-tenancy,  sanctioned  or  unsanctioned.  ^' 

I  am  of  opinion,  therefore,  that  it  was  not  necessary  for  the  plaintiff  StepJien  C.J. 
to  alle;;e,  that  a  tenancy  subsisted  at  the  time  of  the  levy,  immediately 
and  directly,  between  himself  and  Norris^  or  the  person  then  in 
occupation  of  the  premises. 

The  further  objection  raised  by  demurrer,  that  the  count  does  not 
state  that  Nbrris  (the  supposed  tenant)  was  in  possession  at  the  time 
of  the  levy,  is  equally  invalid  ;  for  the  plaintiff's  right  to  distrain,  or  to 
be  paid  preferentially  to  the  execution,  would  be  exactly  the  same, 
whoever  was  then  the  possessor  of  the  land. 

The  count  does  not  allege,  however,  in  fact  any  tenancy  in  XorriB  at 
any  time ;  the  allegation  being  merely,  that  on  the  1st  July,  18G1,  a 
person  so-called  was  in  the  "  occupation  "  of  the  land — a  fact  quite  as 
immaterial,  unless  for  the  purpose  of  identifying  it,  as  that  of  occupa- 
tion at  any  other  period.  Nor  does  the  count  state,  except  by  inference, 
that  any  other  person  was  tenant  at  any  other  period.  But  it  asserts, 
(substantially,  though  loosely)  that  at  the  time  of  the  levy  the  plaintiff 
was  landlord,  and  as  such  entitled  to  distrain  for  the  rent,  which  was 
then  overdue.  There  must  therefore  have  been  some  tenant  for  whom 
the  rent  was  due ;  and  the  tenancy  must  have  continued  to  subsist,  at 
the  time  of  the  levy,  or  the  alleged  right  to  distrain  would  have  ceased. 
1  at  first  doubted  whether  such  generality  of  statement  was  not  fatal ;  if 
only  in  respect  of  the  notice  to  the  Sheriff,  which  was  equally  loose. 
To  apprise  that  ojQ&cer,  as  here,  merely  that  the  plaintiff  was  landlord 
of  the  premises,  to  whom  rent  was  due,  without  saying  how  or  from 
whom,  would  seem  very  scanty  information.  But,  on  the  whole,  I 
think  that  it  was  sufficient.  Enough  was  communicated  to  put  the 
defendant  on  inquiry  ;  and  it  would  seem,  Oolyer  v,  Speer  (4),  that  a 
Sheriff  is  entitled  to  no  more. 

We  have  now  to  consider  the  pleas  to  this  second  count ;  being  the 
sixth,  and  the  three  following  pleas,  on  the  record.  The  first  alleges, 
that  Alfred  Morris  did  not  occupy  the  land  as  the  plaintiff's  tenant. 
The  second,  that  the  amount  of  rent  stated  was  not  due  to  the  plaintiff 
by  the  said  Norris.  The  third,  that  the  defendant  did  not  take  any 
goods,  the  property  of  Norris.  And  the  fourth,  that  the  plaintiff  did 
not,  before  removal  of  the  goods,  give  the  defendant  notice,  nor  did  he 
know  that  any  rent  was  due  by  NorrU  to  the  plaintiff.     All  these  pleas 

(4)  2  B  and  B  69. 
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18b'2.        are  demurred  to ;  on  the  ground,  severaJlj,  that  they  neither  traTerse — 
H0SKIS.SON    1^0^  confess  and  avoid — any  allegation  in  the  count,  and  that  they  raise 
immaterial  issues,  inasmuch  as  the  plaintiff  had  not  averred  any  tenancy 
between  him  and  Norris, 


r. 

Uhr. 


Stephm  C.J. 


It  will  suflBciently  appear,  from  what  has  been  said  as  to  the  count, 
that  the  first  two  of  these  pleas  must  be  held  bad.  Assuming  that,  in 
point  of  fact,  there  were  two  persons  of  the  name  of  Alfred  Korris^  it 
seems  clear  that  each  ])lea  refers  to  the  alleged  occupier  of  the  land- 
not  the  execution  debtor.  But  the  count,  as  already  shown,  does  not 
allege  that  the  person  occupying  was  the  tenant,  nor  that  the  stated 
rent  was  due  from  that  person.  The  defendant,  therefore,  should 
simply  have  denied  that  there  was  any  tenancy  whatever,  and  that 
there  was  rent  in  arrear  from  anyone.  If,  on  the  other  hand,  we 
suppose  that  there  was  only  one  Alfred  Norris,  90  that  the  execution 
debtor,  and  the  person  occupying  the  land,  were  identical,  the  conclusion 
will  be  the  same.  The  count  does  not  assert  that  any  person  of  that 
name  was  the  tenant. 

The  third  plea  is  clearly  bad,  on  the  authority  of  Forster  v.  Coohon 
(5).  The  action  is  brought  against  the  sheriff,  for  taking  the  goods 
on  which  the  plaintiff  is  entitled  to  destrain.  Whether  they  were  the 
tenant*s  goods,  or  those  of  some  occupier  not  a  tenant,  or  of  a  stranger 
to  the  land,  the  sheriff  was  equally  restrained  from  taking  them,  to 
the  landlord's  injury.  Now  the  count  does  not  allege  that  the 
goods  belonged  to  Alfred  Norrisy  but  merely  that  the  defendant 
took  them  by  virtue  of  an  execution  against  a  person  so  named. 
The  third  plea  does  not  deny  the  latter  allegation ;  and  it  is  not  easy  to 
understand,  therefore,  how  the  defendant  can  be  permitted  to  say,  in 
his  defence,  that  he  took  the  goods  illegally — which  he  must  have  done 
if  they  were  not  Norriss,  But,  in  that  event,  it  could  not  be  true 
that  he  took  the  goods  by  virtue  of  an  execution  against  Norris,  It  is 
immaterial,  however,  according  to  the  case  cited,  whether  the  defendant 
did  or  did  not  make  a  mistake,  in  levying  on  the  goods  of  a  wroDg 
person.  For,  in  the  language  of  Mr.  Justice  Patieson  in  that  case,  by 
seizing  goods  on  which  the  landlord  might  have  distrained,  the  sheriff 
did  the  plaintiff  all  the  harm  against  which  the  statute  meant  to 
protect  landlords. 

The  fourth  plea  is  bad,  for  the  same  reason  that  has  been  assigned 
with  regard  to  the  first  and  second,  as  it  is  possible,  consistently  with 
the  allegations  of  the  second  count,  that  the  defendant  had  due  notice 

(0)  1  Q.B.  410. 


Sttphcn  C.J. 
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of  rent  being  due  to  the  plaintiff,  though  not  from  Nbrris,  to  whom        1862. 

the  notice  there  alleged  to  have  been  given  is  not  said  to  have  applied,  Horkisson 
clearly  cannot  be  an  answer,  that  the  defendant  had  no  notice  of  rent        „^- 
being  due  ^roiw  that  person  onlj. 

The  result  is,  that  the  plaintiff  is  entitled  to  our  judgment  on  all 
the  points  taken  in  this  case. 

TViSE  J.  added : — It  is  unnecessary  for  me  to  set  out  the  pleadings, 
which  are  the  subject  of  the  present  demurrers,  as  they  are  fully 
stated  in  the  judgment  just  delivered  by  his  Honor  the  Chief  Justice, 

AVith  the  result  of  that  judgment  I  agree;  but  not  feeling  the 
difficulty  that  the  Chief  Justice  does  as  to  the  averments  with  respect 
to  Alfred  Morris,  1  will  proceed  to  state  the  grounds  upon  which  I  rest 
my  judgment. 

I  think  the  simple  question  raised  by  the  demurrer  to  the  second 
count  is,  whether — in  an  action  against  the  sheriff  for  removing  goods 
seized  under  a  Jl.  fa.y  after  notice  of  rent  due,  without  the  payment  of 
such  rent — it  is  essential  to  show  that  the  judgment-debtor  was  tenant 
to  the  plaintiff. 

The  words  of  the  statute,  are,  that  no  goods  whatsoever  being  upon 
any  lands  which  shall  be  leased  for  life  or  lives,  term  of  years,  at  will 
or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  execution  on 
any  pretence  whatsoever,  unless  the  party  at  whose  suit  the  said 
execution  is  sued  out,  shall,  before  the  removal  of  such  goods  from  off 
the  said  premises  by  virtue  of  such  execution,  pay  to  the  landlord  of 
the  said  premises  all  sums  of  money  duo  for  rent  for  the  said  premises 
at  the  time  of  taking  such  goods. 

The  declaration  seems  to  me  to  bring  the  case  within  the  words  of 
the  statute.  These  were  goods  on  lands  leased — they  were  taken  by 
virtue  of  an  execution,  and  the  notice  was  given  of  a  year's  rent  due 
for  the  premises,  and  the  goods  were  removed  without  payment  thereof^ 

The  statute  was  passed  for  the  more  easy  and  effectual  recovery  of 
rents  reserved  on  leases  ;  the  enactment  is  in  the  most  general  form  ; 
and  in  no  way  requires  that  the  person  against  whom  the  execution  is 
levied  shall  be  the  tenant  of  the  landlord.  Adopting  the  established 
rule  of  construing  statutes,  that  the  plain  grammatical  meaning  of  the 
words  is  to  be  followed,  I  am  of  opinion  that  the  statute  applies, 
although  the  judgment  debtor  is  not  the  tenant  of  the  landlord 
aggrieved.  Such  a  case  is  also  within  the  express  object  of  the  statute.. 
It  was  to  remedy  the  loss  sustained  by  landlords,  when  they  were 
deprived  of  the  opportunity  of  distraining  for  rent,  by  the  goods  being 
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1862.       taken  into  the  cnstodj  of  the  law.    Now,  as  the  landlord  can  by  law 


v. 

Uhr. 
Wist  J. 


HosKissoN  distrain  upon  all  goods  upon  the  premises,  the  Sheriff  in  such  a  cam 
as  this,  to  use  the  words  of  Pafteson,  J.,  in  JSbrster  v.  Cookmm  (6),  has 
'*  done  him  all  the  harm  against;  which  the  statute  meant  to  protect 
landlords.'* 

BenneWs  case  (7)  was  relied  on  as  an  express  authority  against  tbe 
plaintiff ;  and  it  is  so — and  has  been  cited  in  the  various  text -books  as 
an  authority.  But,  after  referring  to  a  great  many  cases,  I  can  find 
none  in  which  the  position  there  laid  do^*n  is  stated  to  be  the  con- 
struction of  the  statute ;  although  it  must  be  admitted,  that  in  most 
of  the  cases  the  judgment  debtor  was  the  immediate  tenant  of  tbe 
landlord.  On  the  other  hand,  Forster  v.  Cookson  appears  to  me  a 
recent  and  express  decision,  that,  provided  there  ir  a  subsisting  tenancy 
at  the  time  of  the  seizure,  the  landlord  is  entitled  to  his  rent  before 
the  removal  of  the  goods,  although  the  judgment  debtor  is  not  his 
tenant.  In  this  state  of  the  authorities,  I  prefer  to  follow  the  more 
recent  which  is  in  accordance  with  the  words  of  the  statute. 

The  sixth,  seventh,  and  ninth  pleas  seek  to  make  Alfred  Iforri$t 
tenancy  to  the  plaintiff  part  of  the  issue ;  but,  according  to  tbe 
preceding  part  of  this  judgment,  the  fact  so  sought  to  be  put  in  issue 
is  immaterial.  I  have  had  more  doubt  as  to  the  eighth  plea  ;  but,  on 
looking  narrowly  at  the  second  count,  it  does  not  allege  that  the  goods 
seized  and  removed  belonged  to  Alfred Norris — and  Forster  v.  Cookson 
'also  shows  that,  although  the  sheriff  cannot  legally  seize  goods  other 
than  those  belonging  to  the  judgment  debtor,  yet  if  he  does  seize  and 
remove  such  goods,  he  cannot  plead  that  he  did  not  seize  them  by 
virtue  of  the  writ.  The  defendant  has  no  right,  therefore,  to  make  it 
part  of  the  issue,  that  the  goods  belonged  to  Alfred  Norrh. 

Judgment  on  all  points  for  the  plaintiffs 
(6)  1  Q.B.  420.    (7)  2  Stra.  787. 
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Ex  parte  WEST.  (1) 
Habeas  Corpits—5Q  Geo.  Ill,  c.  100,  e.  3 — False  return 


1861. 


Dec.  18. 


Steplien  C.J, 
The  truth  of  the  return  to  a  writ  of  habeas  corptia  may  be  impeached  and     -"^^if"^^  J« 
inquired  into  under  the  56  Geo.  Ill,  c.  100  (8.  3),  which  is  in  force  in  New  South        jy-^^^  j 
Wales. 

It  is  the  right  and  duty  of  the  Court  to  issue  a  rule  ex  me7*o  motu,  calling  upon 
a  respondent  tg  show  cause  why  an  attachment  should  not  issue  against  him,  if 
it  has  reason  to  believe  that  his  return  to  a  writ  of  Jiaheas  corpus  is  untrue. 

This  was  an  application  for  a  writ  of  habeas  corpus^  calling  upon 
Mr.  Collins,  a  squatter,  to  produce  in  Court  an  aboriginal  boy  named 
"  Tommy^^  alleged  to  be  in  his  custody,  and  to  show  cause  why  he 
detained  the  boy.  The  application  was  based  upon  an  affidavit  of 
^Ir.  David  Russell,  to  the  effect  that  he  had  heard  Collins  say  that  he 
had  "  rushed  '*  the  boy  from  among  his  tribe,  and  that  the  boy  would 
never  see  his  tribe  again. 

Dec.  16, 

Milford,  for  the  applicant,  the  Rev.  John  West,  A  stranger  can 
apply  for  a  writ  in  such  a  case.     Case  of  the  Hottentot  Venus  (2). 

The  CouET  granted  the  writ,  returnable  on  "Wednesday,  Dec.  18, 
notice  of  the  proceedings,  with  a  copy  of  the  affidavit,  to  be  given  to 
the  Attorney- General. 

Dec.  18, 

The  return  of  Alexander  Keith  Collins,  stated  that  the  boy  Tommy 
was  in  his  custody  with  the  consent  of  his  father,  and  of  his  own  free 
will,  and  the  boy  was  produced  in  Court. 

Faueett,  Milford  with  him,  for  the  Eev.  John  West,  wished  to 
controvert  the  truth  of  the  return. 

[The  Court.    The  return  must  be  first  filed.] 

Faucett  moved  that  the  return  be  filed. 

The  Court  ordered  the  return  to  be  filed. 

Faucett,  and  Milford,  impeached  the  truth  of  the  return. 

The  affidavit  of  David  Russell  was  read,  the  objection  of  the  other 
side,  that  no  copy  had  been  served  on  them,  being  overruled. 

(1)  Thi  Sydney  Morning  Herald,  Dec.  17,  19,  and  28,  1861.    (2)  13  East  107. 
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1861.  Isaacs^  for  the  reppondent,  Collins.     There  is  no  necessity  for  an 

Ex  parte     inquiry.    The  respondent  is  willing  to  abide  the  decision  of  the  Court, 
West. 

The  Attorney 'General  stated,  (on  the  inquiry  of  the  Court)  that  the 

Crown  wa3  willing  to  take  clarge  of  the  boy. 

The  Chief  Justice  said  that  except  as  to  how  the  lad  was  to  be 
disposed  of  there  was  no  difficulty  whatever  in  the  case.  The 
respondent  had  produced  the  boy  in  Court  in  obedience  to  the  writ, 
and  had  made  a  return  which  was,  prima  facie,  quite  good,  as  tending 
to  show  that  respondent  had  received  the  legal  custody  of  the  boy 
from  his  father.  The  writ  was  issued  under  the  common  law  power  of 
the  Court,  under  which  the  return  would  formerly  have  been  conclusive. 
But  it  had  been  already  decided  that  the  56th  George  III,  was  in  force 
in  this  colony,  and  by  that  statute  the  truth  of  the  return  could  be 
impeached,  and  when  so  impeached  must  be  inquired  into  by  the 
Court.  It  was  impeached  in  the  present  case  by  the  affidavit  on  which 
the  writ  had  been  granted.  It  might  be  that  Collins  withheld  all 
explanation  under  legal  advice,  and  therefore  his  conduct  would  not 
be  open  to  the  comments  which  it  would  otherwise  have  been  fairly 
liable  to  ;  but  the  plain  fact  was  this : — that  there  was  only  evidence 
on  one  side,  and  that  the  eiSect  of  this  evidence  was  to  show  that  the 
return  to  the  writ  was  a  false  one,  and  that  the  child  had  been  stolen 
from  his  parents.  It  might  be  admitted  that  the  boy  had  been  most 
kindly  treated,  but  no  end  would  justify  an  act  such  as  was  alleged  to 
have  been  committed.  It  was  a  moral  wrong — ^an  outrage — an  act  of 
gross  cruelty  which  no  man  of  common  feeling  could  hear  described 
without  an  expression  of  strong  indignation.  It  was  not  a  light  matter, 
but  the  infliction  of  an  insufferable  wrong — a  misdemeanor  for  which 
any  person  who  committed  it  was  liable  to  heavy  punishment  by  fine 
and  imprisonment.  Looking  at  the  natural  results  of  such  acts,  it 
might  be  that  the  best  interests  of  the  country  would  suffer.  Suppose 
it  was  true  that  these  boys  were  run  down  like  wild  animals,  and  stolen 
from  their  parents  and  relatives,  it  was  a  natural  result  that  the  latter 
should  pursue  with  vengeance  the  people  of  the  same  race  as  the 
offender.  Such  would  be  probably  the  case  with  the  whites  in  the 
event  of  any  corresponding  outrage  by  the  blacks.  These  people  were 
British  subjects,  and  if  held  responsible  for  crime  on  the  one  hand, 
should  be  protected  from  outrage  on  the  other.  The  respondent  having 
made  what,  as  the  case  now  stood,  must  be  held  to  be  a  false  return, 
and  having  failed  to  show  that  he  had  the  slightest  right  to  the  charge 
of  the  boy,  must  pay  the  costs  of  this  proceeding.  It  was  simply  absurd 
to  assume  that  there  was  anything  tyrannical  in  directing  an  inquiry 
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of  the  nature  alluded  to,  although  if  any  further  inquiry  had  taken        1861. 
place,  care  would  have  been  taken  that  the  evidence  thus  obtained     ^^  ^^y.^^ 
should  not  be  used  for  any  other  purpose  than  the  legitimate  dne  of       West. 
seeing  what  was  to  be  done  with  the  boy.    The  boy  must  now  be  deli-  Stephen  C.J. 
vered  over  to  the  Colonial  Secretary  on  the  part  of  the  Q-overnment. 

MiLFOHD,  J.,  considered  the  question  one  of  dry  law.  The  return 
showed  prima  facie  a  right  to  the  custody  of  the  boy.  The  Court,  pro- 
ceeding to  investigate  the  truth  of  this  return  under  its  statutory 
power,  had  evidence  on  oath  that  Collins,  according  to  his  own  admis- 
sion, had  stolen  the  boy,  thereby  committing  a  high  misdemeanour. 
There  was  no  evidence  on  oath  to  controvert  this,  and  they  were  thus 
bound  to  assume  that  the  return  was  false. 

Wise,  J.,  concurred  with  his  learned  colleagues.  It  was  a  first  prin- 
ciple of  justice  that  the  liberty  of  the  subject  should  be  protected,  and 
the  aborigines  who  were  held  to  be  British  subjects,  even  without  their 
own  concurrence,  and  as  such  to  be  amenable  to  punishment,  were 
equally  entitled  with  the  whites  to  this  protection.  His  Honor  equally 
concurred  with  the  other  members  of  the  Court  as  to  this  child- 
stealing,  if  committed,  being  a  gross  outrage,  and  stated  his  belief,  as 
at  present  advised,  that  such  an  act  as  this,  or  the  abduction  of 
natives  from  any  of  the  South  Sea  Islands,  would  be  punishable  under 
the  statute  against  slavery. 

Ordered  that  the  hoy  he  handed  over  to  the  Colonial  Secretary,  costs  to  he 
paid  hy  respondent. 

On  Dec.  27, 

the  respondent,  Collins,  was  called  on  by  rule  nisi,  issued  on  the  order 
of  the  Court,  ex  mero  motu,  to  show  cause  why  an  attachment  should 
not  be  issued  against  him  for  having  made  a  false  return. 

Darvall,  Q.C.,  Martin,  Q.C.,  and  Isaacs,  showed  cause.  The  Court 
has  no  jurisdiction  to  issue  this  rule  ex  mero  motu,  Mr.  Collins  obeyed 
the  Court  by  producing  the  boy,  leaving  their  Honors  to  deal  with 
him  as  they  thought  fit,  and  had  not  claimed  to  retain  the  boy  in  his 
own  custody.  The  truth  of  his  statement,  now  that  the  Court  had 
dealt  with  the  boy,  was  unimportant. 

Their  Honobs  had  no  doubt  that  it  was  their  right  and  their  duty 
to  issue  this  rule.  Mr.  Collins  was  called  upon  to  do  two  things  :  to 
bring  up  the  body  of  the  boy,  and  to  make  a  statement — a  true  state- 
ment— of  the  reasons  for  his  detention.  He  {Collins)  had  done  but 
one  of  these  things,  for  although  he  produced  the  body,  and  made  a 
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1861.       statement,  the  only  evidence  on  oath  before  the  Court  went  to  impeach 
Ex  parte     ^^^  veracity  of  that  statement.    It  was  most  probable  that  it  could  be 
\\E9T.       sustained,  but  it  was  necessary  for  the  character,  not  only  of  Mr. 
The  Cotirt,    Collins^  but  of  the  country  itself,  that  this  should  be  doue.  The  power 
now  exercised  was  precisely  the  same  as  that  under  which  they  com- 
mitted witnesses  for  gross  prevarication  of  evidence. 

The  affidavits  of  George  Barber,  squatter,  and  Mr.  CoUint  were  read. 

The  Court  held  that  there  was  no  necessity  for  further  affidavits,  or 
for  argument.     The  statements  made  to  Mr.  Russell  had  evidently 

been  so  made  in  joke. 

Rule  discharged. 
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BYKNES  AND  ANOTHER  ».  WILLIAMS  and  another  [No.  II].  (I)        ISG?. 


Contrart-^Sec.  17,  Sfatftfe  of  Frauds,  and  9  Geo.  IV,  c.  14,  «.  7— Promise  to  jmy  a  a^d  ' 

person  unnamed—Guarantee — Amendment,  Marrh  4, 

1863, 

The  purchaser  of  a  chattel,  of  a  greater  value  than  £10,  delivered  to  the  seller,  ^^ore  the 
by  way  of  guarantee  for  the  payment,  a  memorandum  in  writing  in  these  words : — 

**  I  will  furnish  H.  with  funds  for  the  purchase  of  a  steam  engine  and  machinery  Stephen  C.J. 

for  a  flour  mill,  on  his  suiting  himself  with  the  same,  and  notifying  the  purchase  ,^^^ 

to  me.'*    Tliis  memo,  was  signed  by  J.,  but  was  not  addressed  to  any  one.  Mtlfom  J. 

In  an  action  against  J.  to  recover  the  price  of  the  machinery, 

hdd,  (by  the  Chiff  Jmticp.,)  the  contract  was  not  rendered  void  by  the  Statute 
of  Frauds,  as  the  plaint iffa'  names  could  not  have  been  inserted  in  the  memo,  when 
it  was  written ;  the  Statute  does  not  invalidate  a  contract,  otherwise  good,  for 
want  of  evidence,  of  which  the  contract  is  not  susceptible.  Williams  v.  Lake  (2) 
distinguished.  The  above  memo,  was  an  agreement  to  pay  the  price  of  the 
machinery  to  the  plaintiffs. 

Hi-ld,  (by  Milfoil,  J.,)  the  contract,  if  any,  could  only  be  taken  as  a  promise  to 
H.  to  pay  for  the  machinery  when  procured. 

On  appeal,  before  the  Primj  Council, 

Jield,  both  the  parties  to  a  contract  are  required  by  the  17tb  sec.  of  the  Statate 
of  Frauds  to  be  specified  in  writing,  either  nominally  or  by  description  or  reference, 
and  therefore  the  above  memo,  is  not  sufficient.  A  promise  in  writing,  signed,  to 
pay  to  a  person  unnamed,  who  shall  furnish  goods  to  the  writer,  or  to  a  third 
person  making  default,  will  become  a  binding  contract  with  anyone,  whosoever  he 
may  be,  who  shall  accept  the  promise  in  writing  and  furnish  the  goods. 

The  contract  was  in  fact  a  promise  to  furnish  H.  with  money  to  pay  for  the 
machinery,  and  although  plaintiffs  had  not  been  paid  by  H.,  it  would  have  been  a 
good  defence  to  an  action  properly  framed  if  it  could  be  shoMm  that  J.  had  fur- 
nished H.  with  the  necessary  funds. 

Leave  to  amend  plaintiffs'  declaration  granted  without  costs,  the  action  having 
baaed  on  a  misconceived  construction  of  the  promise. 

The  reserved  judgment  of  the  Court  in  this  ease,  a  motion  to  enter 
a  yerdict  for  the  defendants,  was  delivered  Jan.  10,  as  follows : — 

The  Chikf  JuBTrcE.  This  long-pending  case,  the  principal  point 
in  which  was  decided  on  demurrer  in  November,  1857,  now  cornea 
before  the  Court  after  a  trial  of  the  issues  of  fact  terminating  in  a 
Terdici  for  the  plaintiffs.   It  seems  to  have  been  agreed  on  that  occasion, 

(1)  Hie  Sydney  Mom'ng  Herald,  Jan.  13,  and  Feb.  8, 1862,  and  for  the  judgment 
of  the  Frix'y  Council,  2  S.C.R.  App.  26,  and  also  3  S.O.R.  App.  14.  See  also 
this  case  on  demurrer,  ante,  p.  1036. 

(2)  6  Jurist  N.S.  45  ;  29  L.  J.N.S.  Q.B.  1. 
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1862.        that  the  questions  on  \>}iich  the  cose  turns  were  of  law  only;  that 


Stephen  C.J. 


Byrnes      accordingly  the  verdict  should  either  stand,   or  be  entered  for  the 
vtt,tt',.«,     defendants,  as  the  Court  should  determine.     The  argument  has  been 

\ »  ILLIAMS. 

heard,  however,  by   Mr.  Justice  MiJford  and  myself  only ;  because 
Mr.  Justice  Wise  was  counsel  in  the  case  on  the  former  occasion. 

It  is  unnecessary  for  me  to  state  the  facts  proved,  or  any  of  the 
pleadings  in  detail,  because  they  are  sufficiently  set  out  in  the  judgment 
of  my  colleague,  about  to  he  delivered  by  him.  The  case,  indeed,  not- 
withstanding the  length  of  the  record,  and  of  our  former  judgment, 
(speaking  of  the  Court  as  then  constituted,)  lies  within  a  very  narrow 
compass.  The  deceased  Jobbins,  knowing  of  one  Hardy s  desire  to 
procure  a  steam  engine  for  some  purposes  in  which  it  appears  that 
Jobbins  was  himself  interested,  and  being  aware  that  Sardyhsid  neither 
pecuniary  means  nor  credit,  gave  him  a  signed  paper — out  of  which 
the  controversy  has  arisen, — undertaking  to  supply  the  necessary  funds ; 
in  order  that  Hardy^  by  delivering  it  to  the  plaintiffs  or  some  other 
mercantile  house,  and  thus  offering  to  them  a  responsible  paymaster, 
might  be  able  to  obtain  such  an  article  as  he  required.  The  plaintiffs, 
receiving  that  undertaking,  imported  a  steam  engine  on  Hardy  s  order; 
but  on  its  arrival,  Jobbins  was  dead — and  the  executors,  although  duly 
apprised  of  all  the  facts,  refused  to  act  in  the  matter — so  that  the 
thing  remains  on  the  plaintiffs'  hands. 

There  was  evidence  at  the  trial  that,  after  the  ordering  of  the 
engine,  the  plaintiffs  had  a  conversation  with  Jobbins^  which  ended 
by  his  saying  that,  so  soon  as  it  arrived,  their  money  would  be  ready. 
But  I  agree  with  Mr.  Justice  Milford^  that  this  cannot  in  any  way 
affect  the  case ;  and  that  the  whole  must  depend,  in  any  view  of  it 
upon  the  construction  to  be  placed  on  the  written  undertaking,  and 
the  question  whether  that  paper  is  sufficient,  having  regard  to  the 
enactments  in  sections  4  and  17  of  the  Statute  of  Frauds.  If  Jobbins 
was  not  liable  to  the  plaintiffs  by  virtue  of  that  document,  he  was  not 
liable  to  them  at  all. 

Now  the  writing,  which  bears  Jobbing'  signature,  is  as  follows — **I 
will  furnish  Mr.  Hardy  with  funds  for  the  purchase  of  a  steam  engine 
and  machinery  for  a  iiour  mill,  on  his  suiting  himself  with  the  same, 
and  notifying  the  purchase  to  me."  The  plaintiffs  rely  on  this,  in  the 
first  count  of  their  declaration,  as  a  promise  to  them  to  answer  for  the 
debt  of  Hardy ;  and,  in  the  second  count,  (apparently  framed,  however, 
to  meet  either  construction,)  as  an  original  promise  by  Jobbins — ^f  or  a 
purchase,  and  consequently  debt  of  his  own.  The  defendants  main- 
tain that  the  writing  amounted  to  no  more  than  a  memorandum; 
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for  want  of  a  consideration, — to  indace  persons  to  trust  him,  hut  that      Byrnbs 
it  contained  no  promise  whatever  to  any  one  selling  or  procuring  the    ^1,^^1313 

article.     And  they  insist  that  such  a  promise,  if  made,  is  unenforceahle  ^     ,     ^  ^ 

...  .  Stephen  C.J, 

or  void  by  the  Statute  of  Frauds.    This  defence  is  specially  raised, 

accordingly,  by  setting  up  the  provisions  of  the  4th  and  17th  sections 

in  answer  to  those  counts  respectively. 

The  same  questions  arose  on  the  demurrer,  which  was  pleaded  to 
the  second  count ;  and  on  the  argument  of  that  demurrer,  were 
disposed  of.  The  then  members  of  the  Court,  it  will  be  remembered, 
were  all  of  opinion  that  the  writing — which  the  second  count  set  out 
in  terms, — was  in  fact  a  promise  to  the  person  procuring,  or  under- 
taking to  procure  the  steam  engine ;  and  that  so,  on  the  plaintiffs' 
accepting  the  proffered  commission,  a  complete  contract  existed 
between  them  and  Jobhins  on  the  footing  of  that  instrument.  But  Sir 
John  Dickinson  thought  such  promise  was,  merely  to  let  Hardy  have 
the  moneys ;  in  order  that  the  latter,  he  being  the  party  to  obtain  the 
steam  engine,  mightjpay  them  for  it.  Mr.  Justice  Therry  and  myself 
held  on  the  contrary,  that  Jobhins^  promise  was  to  furnish  the  money, 
by  paying  it  himself  to  the  plaintiffs;  since  in  no  other  way  could 
the  writing  operate,  as  all  the  parties  must  have  known,  to  secure  the 
vendor — or  induce  any  one  to  enter  into  arrangements  for  procuring 
and  supplying  the  desired  article.  And  we  were  of  opinion  that  this 
undertaking  on  the  part  of  Jobhins  was  a  direct,  and  not  merely  a 
collateral  engagement.  In  other  words,  that  Hardy  was  not  to  be 
credited  in  the  matter  at  all ;  but  that  Jobbins,  alone,  was  to  be  looked 
to  as  paymaster. 

On  the  assumption  that  a  contract  existed  to  pay  the  plainiiffsy  Mr. 
Justice  Dickinson  agreed  with  us  that  this  latter  construction  was  the 
right  one.  But  he  was  of  opinion  that  the  contract  would  be  invalidated 
by  the  statute,  as  he  conceived  that,  inasmuch  as  any  such  contract 
was  necessary  between  two  parties  there  could  be  no  memorandum 
or  note  of  it  unless  both  were  mentioned.  Mr.  Justice  Therry  and 
myself  were  of  opinion  on  the  other  hand,  that  the  requisites  of  the 
statute  were  complied  with,  as  the  writing  disclosed  every  particular, 
which  under  the  existing  circumstances  it  was  possible  to  disclose. 
We  thought  that  the  statute  could  not  reasonably  be  construed  as 
having  actually  extinguished  or  prohibited  in  effect  any  class  of  con- 
tracts ;  whereas  such  would  be  the  result  with  regard  to  all  offers  of 
purchase  and  promises  to  accept  and  pay  for  goods  to  be  supplied  by 
unknown  (and  therefore  unnamed)  persons,  if  our  conclusions  were 
not  adopted. 


1482 


8UPR1SMS   COURT   CASKS. 
1862.  But,  on  the  recent  argument  before  Mr.  Juatiee  Mtlford  and  injaelf, 


Byrnes  the  case  of  Williamt  v.  Lake  (8)  was  cited,  as  a  distinct  authority  agaiust 
Williams  *^**  conclusion.  Now  the  facta  there  are  the  following  :  Oaen  aod 
fii  K  c  1  '^^^^^  were  in  treaty  with  one  Jones  for  the  building  of  a  house  for 
them.  Jones  wanted  a  guarantee  for  payment  of  the  work.  Oaten  aud 
Thomas  then  procured  one  from  the  defendant;  which  purported  to  be 
addressed  or  sent  by  the  writer  to  some  particular  person.  But 
although  signed,  and  sufficient  in  other  respectii:,  it  was  not  addressed 
to  Jones^  for  whom  it  was  intended  — or  indeed  to  anybody.  The  paper 
was  given  to  Jones ;  but  the  contemplated  agreement  with  him  was 
broken  off,  and  he  returned  the  document.  Otcen  and  Thomas  then 
negotiated  with  Williams^  offering  him  as  security  without  the 
defendant*s  knowledge,  the  self  same  writing.  A  contract  was  there- 
upon concluded,  and  signed  between  these  parties ;  and  a  few  days 
afterwards,  but  still  unsanctioned  by  the  defendant,  the  guarantee 
meant  for  Jones  (and  commencing  '*  Sir — I  beg  to  inform  you,  &c.") 
was  delivered  to  the  plaintifE.  The  Court  of  the  Queen^s  Bench  held, 
under  such  circumstances,  that  there  was  no  memorandum  or  note  of 
any  contract,  sufficient  to  satisfy  the  statute ;  and  that  the  plaintiff, 
therefore,  could  not  recover.  Evidence  had  been  given  in  the  case,  of 
full  approval  by  the  defendant,  after  the  transfer  of  the  guarantee  to 
the  plaintiff;— but  that  was  after  the  making  of  Thomas  and  Owens 
contract,  and  by  a  writing  also  not  addressed  to  anyone.  The  Court, 
held,  of  course,  that  this  ratification  did  not  affect  the  question. 

If  Williams  v.  Lake  be  not  distinguishable,  no  Judge  of  this  Court 
will  hesitate  to  admit  that  our  decision  in  the  present  case,  in  1857,  is 
overruled  by  it.  But  I  conceive  that  the  two  cases  are  distinguishable ; 
and  that  they  cannot  be  taken  to  be  substantially  alike,  unless  a 
writing  promising  to  guarantee  a  particular  person,  that  he  should  be 
paid  for  work  about  to  be  undertaken  by  him  (some  one  individual 
exclusively  being  indicated,)  who  is  neither  named,  nor  so  described  as 
to  be  ascertainable, — can  be  said  to  be  in  effect  the  same  as  a  writing 
promising  to  guarantee  any  whatever  that  might  undertake  the  work— 
and  whom,  therefore,  the  promisor  neither  at  the  time  meant  to  name, 
nor  by  possibility  could  name.  I  shall  not  maintain  that,  as  to  this 
point,  there  is  any  difference  between  the  two  sections.  On  the 
contrary,  the  argument  which,  with  very  deep  respect  I  urge,  derives 
strength  aa  it  appears  to  me,  from  the  consideration  that  so  far  the 
provisions  of  both  are  identical.  And  I  put  this  case.  A  merchant 
signs  and  circulates  a  writing,  by  which  he  promises  to  pay  a  certain 

(3)  6  Jurist,  N.&  45. 


V. 

Williams.. 
Stephf tt  C.J. 
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price  for  goods  of  a  specified  quality  and  quantity,  if  furnished  to  him  1862. 
within  a  certain  time.  Another  merchant,  perhaps,  in  better  credit,  Byrkes 
or  more  generally  known,  subscribes  the  paper ;  guaranteeing  the  pay- 
ment for  the  goods,  on  the  terms  proffered,  if  the  other  does  not  do  so 
Doe^  the  Statute  of  Frauds  render  void,  or  uninf  orceable,  both  or  either 
of  those  undertakings  ?  Or  is  it  that  the  effect  of  the  decision,  iu 
Williams  v.  Lake  ?  If  not,  I  must  be  pardoned  for  thinking  that  it  is 
not  necessary,  in  all  cases,  and  under  all  circumstances,  to  mentioned 
in  writing  the  name  of  the  promisee.  And  I  am  still  of  my  former 
opinion,  that  in  a  case,  like  this  the  names  of  the  plaintiffs,  being  the 
parties  who  actually  accepted  the  offer,  or  acted  on  the  promise  of 
Johbins, — since  they  could  not  have  been  mentioned  in  the  writiug, — 
need  not  have  been  mentioned  there. 

]So  question  has  been  raised  as  to  the  validity  of  such  a  contract  in 
itself  (or,  rather,  of  such  a  promise,  for  the  contract  in  strictness  arose 
afterwards),  irrespectively  of  the  statute. 

I  could  more  easily  have  understood  an  objection  of  that  kind.  It 
might  be  urged,  that  an  advertisement  or  circulated  paper,  such  as  that 
lately  supposed  by  me,  vrould  induce  a  score  of  difficulties  ;  and  perhaps 
lead  to  more  than  a  score  of  acceptances  of  an  offer  intended  for  one 
only.  The  very  argument  was  used  for  the  defendants  here.  This 
paper  might  have  been  handed  to  a  dozen  importers,  or  commission 
agents,  in  succession ;  each  of  whom  might  have  procured  a  steam 
engine,  to  be  paid  for  by  Johhina,  It  i3  sufficient  for  me  to  say,  that 
such  objections  or  difficulties  may  more  or  less,  affect  the  contract 
itgelf) — but  the  Statute  of  Frauds  relates  only  to  evidence  of  the  con- 
tract. The  promise,  real  or  supposed,  the  contract  or  thing  relied  on 
as  such,  may  be  valid  or  not  valid  in  law : — it  may  be  bad,  for  want  of 
consideration  or  for  uncertainty,  or  for  other  causes.  But  if  good  in 
itself,  independently  of  that  statute,  I  do  not  understand  how  the 
latter  can  be  taken  to  require  more  evidence  of  it,  than  that  of  which 
the  contract  is  in  its  own  nature  susceptible,  and  thus  to  superadd 
something  by  which  all  such  contracts  shalPby  necessary  consequence, 
be  put  down. 

It  does  not  appear  to  me,  that  any  parol  evidence  is  necessary  to 
supplement,  or  explain,  the  writing  sued  on  in  this  case.  The  under- 
taking is,  that  the  writer  will  furnish  funds  for  the  procurement  of  a 
steam  engine,  by  anyone — or  its  purchase  from  any  one,  having  or 
procuring  the  article, — ^the  same  being  such  as  should  suit  the  person 
named.  The  paper  indicates  so  much,  I  think,  plainly.  He,  there- 
fore, who  subsequently  on  the  faith  of  that  document  procures  for,  or 
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^^2.  gellg  to  Kardy  Buch  an  engine,  trusting  to  Jobbing  for  payment,  is 
Bybnes  necessarily  the  person  contracted  with; — ^just  as  he  who  famishes 
Williams  ii^^ornaatioD,  in  accordance  with  the  terms  of  an  advertisement  addressed 
to  all  the  world,  is  the  person  whom  the  advertiser  contracts  with.  But, 
in  Williams  v.  Lake,  the  ruling  was  incomplete  without  parol  evidence 
for  it  was,  evidently,  a  promise  to  some  particular  person — whom  it  was 
impossible  on  the  face  of  it  to  identify. 

In  truth,  as  it  seems  to  me,  there  was  in  that  case  no  contract.  The 
statute  therefore  did  not  make  it  void.  The  writing  was  intended  for 
Jones,  The  only  person  thereby  promised,  or  meant  so  to  be,  was  that 
iDdividual.  The  subsequent  delivery  of  the  writing  to  ]Rr»7/ia»i*,  there- 
fore, on  the  failure  of  the  negotiation  with  Jones,  could  not  without 
the  writer's  assent  make  it  a  promise  to  Williams.  I  have  not,  how- 
ever, much  considered  this  point ;  which  may  be  materially  affected  by 
the  defendant's  subsequent  ratification — and  I  do  not,  therefore,  much 
rely  on  this  as  a  distinction.  My  conclusion  is,  that  the  verdict  here 
should  not  be  disturbed.  Mr.  Justice  Milford  is  of  the  contrarv 
opinion—for  reasons,  it  will  be  seen,  affecting  the  construction  of  the 
contract;  and,  therefore,  not  touching  on  any  question  as  to  the 
Statute  of  Frauds.  We  have  considered,  in  this  state  of  things,  what 
was  the  proper  course  to  be  pursued ; — which  we  shall  indicate  pre- 
sently, at  the  close  of  his  Honor's  judgment. 

MiLFOBD,  J.  The  plaintiffs  sue  the  defendants  in  this  case  as 
executors  of  John  Jobbing,  in  respect  of  a  contract  alleged  to  hare 
been  entered  into  by  Jobbing  with  the  plaintiffs,  either  as  a  substantive 
agreement  between  them  to  furnish  J,  jB.  Sardy  with  a  steam  engine, 
or  as  a  guarantee  for  the  payment  of  the  value  of  the  engine  furnished 
J.  jS.  SCardy,  in  case  he  should  not  pay  for  it.  The  declaration  con- 
tains the  following  counts  : — 

Ist.  That  in  consideration  that  the  Iplaintiffs  would  suit  Hardy  with 
a  steam  engine,  Jobbins  agreed,  upon  the  same  being  notified  to  him 
that  he  would  be  answerable  for  the  payment  if  Hardy  did  not  pay; 
that  they  suited  Hardy  with  a  steam  engine,  and  that  the  same  was 
notified  to  Jobbing,  and  the  defendants  as  his  executors,  and  that  the 
plaintiffs  expended  £3,000  in  suiting  Hardy. 

2nd.  That  Hardy  was  desirous  of  obtaining  a  steam  engine,  and  was 
unable  to  pay  for  it,  and  that  Jobbing^  in  order  to  enable  him  to  obtain 
it,  gave  him,  for  the  purpose  of  being  given  to  the  plaintiffs^  an  instru- 
ment in  vrriting,  signed  by  Jobbing^  as  follows : — ^^'  I  will  furnish  Mr. 
Hardy  with  funds  for  the  purchase  of  a  steam  engine  and  machinery 
for  a  flour  mill  on  his  suiting  himself  with  the  same,  and  notifying  the 


SUPREME   COURT  CASES. 


1485 


purchase  to  me."  That  Hardy  gave  the  instrument  to  the  plaintiffs, 
who,  on  the  basis  of  it,  agreed  to  and  did  furnish  him  with  a  steam 
engine,  and  that  the  premises  were  notified  to  Johhins,  That  they 
obtained  the  engine  and  expended  £3,000,  which  has  not  been  paid  to 
them,  either  by  Sardy  or  JobbinSy  or  the  defendants. 

The  other  counts  were  for  goods  bargained  and  sold  to  Johbins,  and 
for  work  done  for  him,  for  money  paid  at  his  request,  and  for  money 
due  on  a  stated  account  and  counts  for  money  payable  by  the  defen- 
dants as  executors  for  money  paid  for  tbeir  use  and  on  stated  accounts, 
and  the  plaintiffs  claim  £3,000  damages. 

The  defendants  pleaded  to  the  first  count  that  Jobbins  did  not  agree 
or  promise,  as  alleged. 

Eor  a  second  plea  to  the  first  count,  that  the  alleged  promise  was  to 
answer  for  the  debt  or  default  of  Hardy ;  that  there  was  not  any 
memorandum  or  note  thereof  signed  by  Jobbins^  or  any  person  lawfully 
authorised  by  him. 

For  a  third  plea  to  the  first  count,  that  the  plaintiffs  did  not  suit 
Hardy  with  a  steam  engine. 

For  a  fourth  plea,  that  the  alleged  suiting  with  the  engine  was  not 
notified  to  Jobbins  or  the  defendants. 

For  a  fifth  plea  to  the  same  count,  the  defendants  set  up  also  the 
l7th  section  of  the  Statute  of  Frauds. 

As  to  the  second  count,  for  a  first  plea,  non-performance  of  condi- 
tions precedent,  that  the  plaintiffs  did  not  suit  Hardy  with  the  engine, 
and  that  there  was  no  notification  of  the  purchase  to  Jobbins  or  his 
executors. 

For  a  second  plea  the  defendants  rely  on  the  17th  section  of  the 
Statute  of  Frauds.  They  also  demurred  to  the  count  on  various 
grounds. 

As  to  the  third  and  subsequent  counts,  alleging  promises  hyJobbins, 
the  defendants  pleaded  that  Jobbins  was  never  indebted.  They  also 
filed  a  demurrer  to  those  counts.  And,  as  to  the  last  two  accounts, 
alleging  promises  by  the  defendants,  as  executors,  they  pleaded  that 
they  were  never  indebted.  Issue  was  joined  on  all  these  pleas,  and  the 
demurrers  came  on  to  be  argued  before  the  full  Court,  and  were  dis- 
allowed. 

The  issues  of  fact  were  tried  before  me  on  the  5th  of  March  last,  when 

it  was  agreed  that  whatever  might  be  the  ruling  of  the  Judge  as  to  the 

law  of  the  case,  the  question  should  be  reserved  for  the  opinion  of  the 

full  Court.    A  verdict  was  found  for  the  plaintiffs,  damages  £2,935 

2v 


1862. 


Bybnes 

V. 

Williams. 
Mil  ford  J . 
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1802.  lOs.  6d.,  being  the  amount  claimed  for  the  engine,  store  leat,  and 

Byknem  interest.    A  motion  was  made  that  the  verdiet  might  be  set  aside,  and 

^j   ^'  a  verdict  entered  for  the  defendants,  pursuant  to  leaye  giyea  at  the 


MU/ord  J. 


trial  on  points  reserved ;  or  for  a  new  trial,  on  the  grounds  that  the 
verdict  was  against  evidence,  and  contrarj  to  the  ruling  of  the  Judge, 
and  that  the  damages  were  excessive. 

The  motion  was  made  accordingly  before  the  Ohief  Justice  and  me, 
Mr.  Justice  Wise  not  taking  any  part  in  the  proceeding,  he  having 
been  counsel  for  one  of  the  parties. 

There  is  little  or  no  difference  between  the  parties  as  to  the  facts  of 
the  case.  Mr.  Hardy  and  Mr.  Johhins  wished  to  establish  a  mill  at 
Yass.  They  being  both  dead,  we  do  not  know  what  passed  between 
them ;  but  Mr.  Hardy  gave  a  mortgage  on  some  property  as  a  security 
to  pay  £1,000  for  or  towards  the  price  of  the  engine,  which  was  to 
have  been  erected  by  him  and  Jobbins,  one  of  the  witnesses  saying 
that  Jobbins  said  Hardy  was  to  get  the  engine  and  he  was  to  find  the 
money.     Jobbins  bought  the  land  for  the  purpose. 

It  is  proved  that  Hardy  went  to  the  plaintiffs  to  order  the  engine, 
and  showed  them  the  order,  set  out  on  the  second  count  of  the  declar- 
ation, on  which  the  ease  principally  turns.  The  only  time  either  of 
the  plaintiffs  saw  Jobbing,  which  was  after  the  engine  had  been  sent  for 
from  England,  but  before  its  arrival,  there  was  a  conversation,  when 
Jobbins  asked  what  it  would  cost,  and  being  told  by  one  of  the  plain- 
tiffs that  he  did  not  know,  he  said  "  All  right ;  when  it  arrives  there's 
your  money."  He  said  he  had  purchased  a  piece  of  land  for  Hardy 
for  the  purpose  of  erecting  the  mill.  The  plaintiffs  insisted  that  t^ 
transaction  constituted  a  purchase  by  Jobbins,  he  agreeing  to  pay  for 
the  engine  when  Hardy  had  got  it,  or  that  it  was  a  guxurantee  for  the 
payment  of  the  purchase  money  by  Jobbins^  if  Hardy  did  not  pay  it, 
and  that  Hardy  has  not  paid  it.  On  the  other  side,  the  defendants 
say  it  is  no  agreement  with  Jobbins,  and  no  guarantee,  and  that  there 
was  no  other  agreement  or  guarantee  so  as  to  meet  the  requirements 
of  the  Statute  of  Frauds.  The  plaintiffs  admit  that,  unless  the  memo- 
randum, or  what  passed  between  the  plaintiffs  and  Jobbins^  when  he 
said,  "  When  it  arrives  there's  your  money,"  amounts  to  a  binding 
agreement,  there  is  no  other.  No  doubt  but  that  a  work  performed 
for  the  benefit  of  any  person  which  that  person  accepts,  is  a  good 
consideration  to  support  a  promise  to  pay ;  but  here  the  utmost  that 
the  expression  used  by  Jobbins  can  amount  to  is  a  promise  to  pay  on 
delivery  of  the  engine  at  a  future  time,  and,  therefore,  requiring  to  be 
in  writing,  so  that  this  conversation  can  have  no  effect  on  the  qaestion 
for  our  consideration. 
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The  only  question  then  is  as  to  the  construction  of  the  memoran- 
dum. The  plaintiffs  consider  it  as  an  agreement  by  Johhiru  with  the 
person  who  should  furnish  the  steam-engine,  either  to  pay  for  it  or  to 
guarantee  the  payment  of  it  by  Hardy ^  and  they  contend  that  such  an 
agreement  is  valid,  and  amounts  to  an  agreement  with  the  individual, 
whoever  he  may  be,  that  shall  furnish  Hardy  with  the  engine  just  as 
if  he  had  been  named  in  the  memorandum. 

Whether  such  an  agreement  would  be  valid  1  need  not  consider,  for 
I  do  not  think  the  memorandum  amounts  to  such  an  agreement. 

In  order  to  make  out  that  this  is  a  substantive  agreement,  or  a 
guarantee,  it  is  necessary  to  suppose  the  introduction  of  the  words,  ^'  I 
agree  with  the  person  to  whoai  this  may  be  given  by  Sardy^  It 
appears  to  me  that  there  is  no  necessity  for  this  in  order  to  construe 
this  writing.  As  it  stands  it  amounts  either  to  a  promise  by  Johhins 
to  Hardy  to  furnish  him  with  funds  to  pay  for  the  steam  engine,  or  it 
is  merely  a  memorandum  given  to  JSardy  by  the  showing  of  which  he 
might  obtain  credit  with  any  person  from  whom  he  might  make  the 
purchase,  but  it  does  not  contain  any  implied  promise  to  pay  such 
person  either  substantively  or  by  way  of  a  guarantee. 

I  am  not  aware  that  it  has  ever  been  established  as  law  that  if  I 
make  a  promise  to  a  person,  or  do  any  act  by  which  he  can  obtain  credit, 
even  if  given  or  done  for  the  purpose  of  his  obtaining  credit,  I  am 
answerable  to  him  if  he  does  obtain  credit.  I  may  be  answerable  to 
him,  but  not  to  the  person  from  whom  he  obtains  credit. 

It  would  be  carrying  the  doctrine  of  the  non-repudiation  of  an  act 
which  has  induced  another  to  change  his  condition  beyond  any  decided 
case.  Indeed  it  does  not  appear  to  me  to  come  within  that  doctrine  at 
all,  for  Jobbing  does  not  repudiate  his  undertaking,  but  allows  it  to  have 
its  full  effect.  There  is  the  memorandum,  he  may  say ;  make  the  most 
of  it  you  can.  Neither  is  there  complaint  made  in  this  action  that 
credit  was  given  by  means  of  a  false  representation. 

On  the  whole  it  appears  to  me  that  this  is  either  a  memorandum 
which  Hardy  was  at  liberty  to  show  to  any  person  to  increase  his  credit, 
or  a  promise  to  Hardy ^  or  an  agreement  between  Hardy  and  Johhins — 
which  the  plaintiffs  cannot  take  advantage  of,  and  that  therefore  the 
verdict  should  be  entered  for  the  defendants. 

Verdict  ordered  to  stand — Judgment  was  therefore  entered  up,  but 
defendants  appealed  to  the  Privy  Council. 
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1862.  Before  the  Privy  Council : — 

Byrnes  [Present :  Lord  Chelmfford,  Lord  Justice  Turner^  and  Sir  Join  T. 

Williams.    Coleridge.l 

On  March  4,  1863,  judgment  was  delivered  as  follows  : — 

Lord  Chelmsford:  This  is  an  appeal  from  a  judgment  of  the 
Supremo  Court  of  New  South  Wales.  The  respondents  were  the 
plaintiffs  in  the  suit,  and  the  appellants  the  defendants.  The  facts 
aud  the  pleadings  were  shortly  as  follows : — Jbhhins  and  one  Hard^ 
were  in  some  way,  not  stated  precisely,  connected  in  a  scheme  for  the 
erection  of  a  mill,  which  was  to  be  worked  by  a  steam-engine.  Hardy 
was  without  funds  or  independent  credit  to  procure  the  engine,  and 
Johbins  gave  him,  as  is  alleged  and  not  denied,  for  the  purpose  of 
delivery  to  the  respondents,  a  writing  in  these  words  : — "  I  will  furnish 
Mr.  Hardy  with  funds  for  the  purchase  of  a  steam-engine  and 
machinery  for  a  flour  mill  on  his  suiting  himself  with  the  same,  and 
notifying  the  purchase  to  me."  This  paper  was  signed  by  Jbhbinshut 
not  addressed  on  its  face  to  any  one.  Hardy  delivered  this  paper  to  the 
respondents,  and  after  some  negotiation  came  to  an  agreement  with 
them  for  a  steam-engine  to  be  constructed  in  England  and  sent  out 
to  the  Colony.  After  the  negotiation,  and  before  the  arrival  of  the 
engine,  Jbhbina  conversed  with  one  of  the  respondents  on  the  subject, 
and  inquired  what  the  price  would  be,  and  was  told  that  could  not  yet 
be  ascertained,  to  which  he  replied  "  all  right ;  when  it  arrives  there's 
your  money."  He  subsequently  died ;  the  engine  arrived,  the  appel- 
lants refused  to  accept  or  pay  for  it,  and  it  has  never  been  delivered. 

The  declaration  is  in  assumpsit,  and  in  the  first  count  treats  Jobbing 
as  liable  on  a  guaranty  for  the  payment,  if  Hardy  should  make  default. 
To  this,  among  other  pleas,  non-assumpsit  is  pleaded,  and  upon  the 
argument  this  count  and  this  view  of  the  contract  were  abandoned. 
The  second  count  is  framed  so  as  to  charge  Jobbing  with  a  primary 
liability.  It  states  that  Hardy  was  desirous  of  obtaining  a  steam- 
engine,  but  was  unable  to  pay  for  the  same  out  of  his  own  funds,  or 
obtain  the  same  on  his  own  credit ;  that  Jobbing  knowing  this,  to  enable 
him  to  obtain  it,  gave  him  for  the  purpose  of  being  given  to  the 
respondents,  an  instrument  in  writing,  signed  by  him,  which  it  then 
sets  out  in  terms  as  above  stated  ;  that  Hardy  gave  them  the  instruc- 
tions, and  they,  therefore,  and  only  on  the  basis  thereof,  agreed  with 
Hardy  to  obtain  for  him  from  England  a  steam-engine,  and  pay  all 
necessary  expenses  for  the  same,  all  which  premises  were  then  notified 
to  Jobbing.  The  count  then  alleged  the  performance  of  this  agreement 
on  their  part,  and  the  expenditure  of  £3,000  in  such  performance, 
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with  the  performance  aiao  of  all  conditions  precedent,  and  that  all        1863. 
things  had  happened  which  would  entitle  them  to  be  paid  the  money      Bybnes 
so  expended,  concluding  with  a  denial  that  Hardy,  or  Jbbbins,  or  the 
appellants  had  paid  the  same. 

There  was  no  plea  of  non-assumpsit  to  this  count,  but  there  was  a  c  7?M/or  . 
plea  framed  on  the  17th  section  of  the  Statue  of  Frauds,  upon  which 
issue  was  joined.  At  the  trial,  the  question  of  law  which  this  pleading 
raised  was  reserved,  and  the  jury  found  for  the  respondents  on  the 
fact,  and  gave  damages  for  the  full  value  of  the  engine  with  all 
expenses,  taken  at  the  time  of  its  arrival  in  the  colony,  £2,953  10s.  Gd, 
Upon  the  argument  before  the  Court,  consisting  of  two  Judges  only, 
it  was  equally  divided';  the  verdict  therefore  stood,  and  judgment  has 
been  entered  up  accordingly. 

In  the  argument  before  their  Lordships  the  objection  upon  the 
Statute  of  Frauds  has  been  again  relied  on,  and  they  are  of  opinion 
that  it  must  prevail.  The  17th  section  of  the  statute  (now  incorporated 
into  the  7th  section  of  the  9  Geo.  IV,  cap.  14)  requires  that  some  note 
or  memorandum  of  the  said  bargain  bo  made  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorised.  In  the  present  case  the  name  of  the  person  with  whom 
the  contract  was  to  be  made  does  not  appear  in  the  instrument  nor  on 
any  other  paper  connected  with  it,  and  capable  of  being  considered  as 
completing  with  it  a  note  or  memorandum  of  the  transaction.  Whether 
this  instrument  is  to  be  considered  as  evidence  of  the  contract,  or  only 
of  a  proposal  which  would  become  a  contract  upon  the  acceptance  of  it 
by  the  Byrnes,  the  question  is  still  the  some,  whether  without  the 
insertion  of  their  names  in  it,  or  in  some  other  paper  connected  with 
it,  there  is  a  suflScient  not«  or  memorandum  in  writing  of  the  bargain 
to  satisfy  the  statute  ?  Apart  from  authority,  and  looking  only  to  the 
words  of  the  enactment,  and  the  mischiefs  which  it  was  intended  to 
prevent,  their  Lordships  think  the  question  must  be  answered  in  the 
negative.  The  words  require  a  written  note  of  the  bargain  or  contract, 
the  statute  clearly  making  no  distinction  between  these  two  words. 
This  language  cannot  be  satisfied  unless  the  existence  of  a  bargain  or 
contract  appear  evidenced  in  writing,  and  a  bargain  or  contract  cannot 
so  appear  unless  the  parties  to  it  are  specified,  either  nominally  or  by 
description,  or  reference.  It  is  true  that  the  statute  does  not  require 
the  whole  bargain  in  all  its  terms  to  be  stated  ;  it  stipulates  only  for  a 
note  or  memorandum  of  it,  signed  by  the  party  to  be  charged,  but  it 
does  in  effect  require  that  the  essentials,  t.«.,  all  those  things  without 
which  it  can  be  no  bargain  at  all,  shall  be.    Upon  this  principle  it  was 
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IS63.        that  the  Courts  determined,  tinder  the  4th  section,  that  the  consideni- 
BvrnkI      t^on  of  an  agreement  must  appear  on  the  face  of  the  memorandum  of 
*'•  a  guarantee,  or  be  matter  of  necessary  implication  from  its  language. 

It  was  obviously  the  intent  of  tho  statute  to  prevent,  as  far  as  it  could 
(ViflmA/otrf.  conveniently,  the  mischief  of  being  obliged  to  have  recourse  to  oral 
evidence  in  regard  to  the  transactions  within  it.  But  it  would  fail  to 
accomplish  its  object  in  a  most  material  particular,  and  in  one  in 
which  its  requirement  might  always  be  most  easily  satisfied,  if  it  did 
not  impose  the  necessity  of  stating  the  name  of  the  seller  as  well  of  the 
buyer  ;  of  the  party  by  whom  goods  were  to  be  supplied,  as  well  as  of 
him  to  whom  they  were  to  be  supplied,  under  the  17th  section,  or  of 
the  party  to  be  guaranteed  as  well  as  of  him  who  is  to  guarantee, 
under  the  4th.  Unless  this  be  done  oral  evidence  must  be  had  recourse 
to,  and  the  risk  incurred  that  a  parly  may  be  sued  b\  one  with  whom 
ho  had  never  intended  to  have  any  transaction,  a  matter  of  the  greatest 
importance  under  many  supposable  circumstances. 

Much  of  the  difficulty  which  has  been  felt  in  this  and  similar  cases, 
arises  from  not  carefully  bearing  in  mind  the  distinction  between  the 
necessary  elements  of  a  simple  contract  at  common  law,  especially 
where  it  becomes  complete,  not  at  once,  but  by  successive  steps,  and 
tho  requisites  to  make  it  a  ground  of  action,  which  the  statute  imposes. 

Their  Lordships  do  not  here  enter  into  a  consideration  of  the 
authorities  which  were  cited,  because  they  do  not  understand  this 
general  reasoning  to  be  disputed  ;  but  only  that  its  applicability  to  a 
case  like  tho  present  is  denied.  It  is  said  that  when  this  memorandum 
was  made,  it  was  not  known  whether  the  Messrs.  Byrnes  would  como 
to  any  agreement  at  all  ;  that  it  must  often  happen  that  proposals  of 
this  kind  are  intended  to  be  submitted  to  a  variety  of  persons  in 
succession  ;  that  it  can  never  be  necessary  to  state  more  than  is  known 
at  the  time  when  the  note  is  made,  and  that  to  require  more  is  in  effect 
to  forbid  the  making  of  any  such  contracts  at  all.  Their  Lordships  do 
not  rely  in  answering  this  argument  upon  the  fact  in  the  present  case> 
that  the  count  alleges  that  tho  paper  was  given  to  Sardj^y  specifically 
to  be  given  to  the  Bi/rnes,  and  that,  as  it  contained,  therefore,  a 
proposal  specifically  to  them,  nothing  would  have  been  easier  than  to 
have  addressed  it  in  terms  to  them,  as  would  certainly  have  been  done 
if  it  had  assumed  the  form  of  a  letter.  But  it  seems  to  their  Lordships 
that  tho  argument  rests  on  the  fallacy  of  supposing  that  the  statute, 
as  they  construe  it,  could  only  be  satisfied  by  the  name  of  the  Bi/ma 
having  been  written  on  the  paper  simultaneously  with  the  rest  of  the 
particulars,  and  on  the  same  paper.    The  contrary  of  this,  however, 
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has    been  well  established,  and  it  is  well   known    that  a  large  pro-        1863. 
portion  of  many  transactions  unquestionably  within  the  statute  are  of      Bybnes 
A  kind  which  grow  into  bargains  and  agreements  in  the  course  of  a    ..,    ^'* 

VV  lliLIAUS* 

correspondence,  or  an  oral  negotiation  more  or  less  prolonged.     It  is 
surely  a  ralid  objection  to  this  argument  of  the  respondents,  that  it    Chelmsford, 
would  tend  to  exclude  all  such  from  the  operation  of  the  statute. 
Their  Lordships  do  not  doubt  that  a  promise  in  writing  signed  to  pay 
any  one  unnamed,  who  shall  furnish  goods  to  the  writer,  or  to  a  third 
person  making  default,  will  become  a  binding  contract  with  any  one, 
whosoever  he  may  be,  who  shall  accept  the  promise  in  writing  and 
furnish  the  goods.    But  in  such  case  the  requisition  of  the  statute  will 
have  been  complied  with.     It  was  also  urged  that  the  present  case 
was  within  the  principle  of  the  decisions  which  have  established  the 
liability  of  any  one  who  advertises  generally  a  reward  for  ioformation 
to  any  person  not  named  in  the  advertisement,  who  shall  first  give  the 
information  asked  for.    Their  Lordships  do  not  question  the  authority 
of  those  cases,  but  the  answer  is  obvious ;  they  are  cases  at  common 
law,  and  there  is  nothing  to  prevent  the  whole  transaction  from  being 
proved  by  oral  evidence  ;  it  is  a  mere  circumstance  that  the  advertise- 
ment is  in  writing ;  and  no  case,  they  believe,  has  ever  been  decided, 
whereby  the  terms  of  the  offer  the  information  was  not  to  be  given 
within  a  year,  or  where  it  assumed  the  character  of  a  guaranty.     8uch 
a  case  might  have  borne  more  closely  on  the  present.    Their  Lordships, 
therefore,  do  not  agree  with  the  Chief  Justice  in  the  distinction  which 
ho  labours,  in  his  very  able  judgment,  to  establish  between  the  present 
case,  and  that  of  Williams  v.  Lake  (4).    They  think  that  case,  although 
upon  the  4th  section,  a  direct  authority  in  the  present,  and  it  was  not 
disputed  by  the  learned  Ghief  Justice,  or  the  counsel  here,  but  that  it 
was  well  decided.     It  is  certainly  in  conformity  with  many  previous 
decisions,  which  they  think  it  necessary  now  to  introduce  into  this 
judgment.    They  refer,  however,  specially  to  the  judgment  of  Mr. 
Justice  JBIackhurn,  in  which  he  illustrates  strikingly  from  the  facta 
before  him  the  mischiefs  of  a  contrary  decision.    Their  Lordships  are 
of  opinion,  therefore,  on  this  ground  that  the  judgment  of  the  Court 
below  cannot  bo  sustained.     It  is  proper,  however,  to  observe  that,  in 
two  other  respects  it  appears  to  them  that  there  has  been  a  miscarriage 
in  the  Court  below.   In  the  first  place,  assuming  that  the  memorandum 
has  been  properly  construed,  and  that  this  was,  in  truth,  a  transaction 
between  the  Bespondents  and  Jobbins  for  the  sale  or  supply  of  a 
steam-engine  to  him  by  them,  it  is  clear  that  engine  has  never  been 
delivered  or  accepted.     The  respondents  still  retain  their  property  in 

(4)  29  L.J.  Q.6.  1. 
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1863.  it,  and  have  only  a  rigbfc  to  recover  the  damages  Bustained  by  the 
Byrnes      refusal  to  accept.    But  the  jury  have  been  instructed,  as  if  in  an  action 

^j   *'•  for  goods  sold  and  delivered,  to  give  the  whole  value  of  the  engine. 

In  the  second  place,  their  Lordships  are  clearly  of  opinion,  and  they 

Chdtmford,  collect  that  it  was  so  considered  by  the  counsel  for  the  respondents, 
that  the  instrument  has  not  received  its  proper  construction,  and  the 
action,  in  consequence,  has  been  misconceived.  They  think  that  Jobbing 
contracted  not  to  pay  for  the  engine,  but  to  furnish  Hardy  with  the 
funds  to  enable  him  to  pay ;  and  that,  although  the  Byrnes  had  never 
been  paid  by  him,  there  would  have  been  a  good  defence  to  the  action 
properly  framed,  if  it  could  have  been  shown  that  Jobbina  had  furnished 
him  with  the  funds.  As  there  was  no  plea  of  non-assumpsit  to  this 
count,  it  might  not,  perhaps,  have  been  open  to  the  appellants  to  avail 
themselves  of  this  error  on  the  present  record. 

Their  Lordships  observe  that  at  the  close  of  the  trial,  it  was  arranged 
that,  if  necessary,  the  pleadings  might  be  amended,  to  raise  the  point 
in  question  ;  it  may  be  questionable  whether  this  arrangement  would, 
in  strictness,  extend  to  an  amendment  at  the  present  stage  of  the 
cause,  or  to  any  amendment  so  large  as  would  be  necessary  to  obviate 
these  objections.  This,  however,  does  not  limit  the  discretion  of  their 
Lordships,  and  they  think  that  in  advancement  of  the  justice  of  the 
case,  it  will  be  their  duty  humbly  to  recommend  Her  Majesty  that  the 
judgment  of  the  Court  below  be  set  aside ;  that  the  parties  shall  be  at 
liberty,  on  both  sides,  to  amend  their  pleadings,  and  proceed  to  a  new 
trial ;  that  the  appellants  shall  have  their  costs  of  the  proceedings  in 
the  Court  below,  and  of  this  appeal ;  and  that  the  costs  of  the  amend- 
ment should  abide  the  event  of  the  new  trial.  It  would  have  been  in 
course  to  have  given  the  appellants  these  costs  also,  but  their  Lord- 
ships do  not  find  that  the  objections  mentioned  above  were  taken  in 
the  Court  below. 


SUPREME  COURT  OASES.  1493 


BERRY  V.  GRAHAM  and  another.  (1)  1862. 


Feb,  7. 
Municipalities  Act,  22  Vic.   No.    13,  m.    1-7,   and  ^9— Proclamation   of  more    „     ,      ^  -. 
eo:te7i8ive  area  than  petitioned  for — Town  and  rural  district  combined— Current      ^^!f^A^' 

y^^'  Wise  J. 

A  petition  for  the  constitution  of  a  municipality,  setting  out  the  boundaries, 
was  received  and  granted  by  the  Executive  Council,  under  the  Municipalities  Act 
of  1858.  The  proclamation  defining  the  municipality  omitted  some  land  within 
the  boundaries  set  out  in  the  petition,  and  included  some  land  not  so  described, 
and  which  formed  no  part  of  the  places  therein  mentioned. 

Held,  the  proclamation  was  ultra  vires,  and  bad  by  reason  of  the  addition  of 
lands  in  the  proclamation,  and  also  as  having  united  in  the  same  municipality  a 
town  and  rural  districts ;  the  omission  in  the  proclamation  did  not  invalidate  it. 

But  a  trivial  addition  would  not  have  this  effect. 

Section  6  of  the  Act  (2)  did  not  cure  the  objections,  the  act  of  the  Executive 
Council  having  been  an  assumption  of  power  which  never  existed,  and  not  merely 
irregular. 

The  "  current  year  "  in  section  79  must  be  taken  to  mean,  not  the  calendar,  but 
the  ' '  municipal "  or  artificial  year. 

Held  (by  the  Privy  Council),  the  addition  to  the  municipality  of  areas  not  set 
forth  in  the  petition  rendered  the  proclamation  invalid,  as  uUra  vires  of  the 
Government  and  Executive  Council  (3). 

But  the  inclusion  of  a  town  and  rural  district  in  one  municipality  is  not  }>ad. 

Special  Case.    The  jadgmenta  of  the  Court  were  delivered,  Feb.  7,  as 
follows : — 

The  Chie?  Justice.  Of  these  defendants,  one  is  the  Mayor  of  the 
munieipalitj  of  Shoalhaven,  constituted  under  the  Municipalities  Act 
of  1858,  and  the  other  is  the  bailiff  who  executed  a  warrant  of  distress, 
issued  hj  the  former  against  the  goods  of  the  plaintiff,  for  enforcing 
the  payment  of  certain  rates— to  which  he  had  been  declared  liable  by 
the  Council,  in  respect  of  property  owned  or  occupied  by  him,  within 
the  limits  of  the  municipality.     And  the  action  is  brought  partly 

(1)  The  Sydney  Morning  Herald,  Feb,  8, 1862.  Judgment  of  the  Privy  Council 
reported  5  S.C.R.  328.      Cited  3  S.C.R.  92  ;  5  S.C.R.  326,  328,  335. 

(2)  After  the  constitution  of  any  municipality  by  any  such  proclamation,  all 
preTiouB  proceedings  hereinbefore  required  shall  be  deemed  to  have  been  duly 
taken  ;  and  no  objection  shall  be  allowed  on  ground  of  any  defect  or  irregularity 
in  such  pnxseedings,  or  any  non-compliance  with  the  provisions  of  this  Act. 

(3)  See  the  judgment  ot  Hargrave,  J.,  in  Municipality  of  Cook  v»  St.  PauVs 
CdOegty  5  aC.R.  328. 


1492  SUPREME   COURT  CASES. 

1863.        it,  and  have  only  a  rigbi;  to  recover  the  damages  Bustained  by  the 


Byrnes      refusal  to  accept.    But  the  jury  have  been  instructed,  as  if  in  an  action 
--^   ^'  for  goods  sold  and  delivered,  to  give  the  whole  value  of  the  engine. 

VV  ILIiLAMS. 

In  the  second  place,  their  Lordships  are  clearly  of  opinion,  and  they 
Chdnui/ord,  collect  that  it  was  so  considered  by  the  counsel  for  the  respondents, 
that  the  instrument  has  not  received  its  proper  construction,  and  the 
action,  in  consequence,  has  been  misconceived.  They  think  that  Jolhins 
contracted  not  to  pay  for  the  engine,  but  to  furnish  Hardy  with  the 
funds  to  enable  him  to  pay  ;  and  that,  although  the  Byrnes  had  neve^r 
been  paid  by  him,  there  would  have  been  a  good  defence  to  the  action 
properly  framed,  if  it  could  have  been  shown  that  Johhins  had  furnished 
him  with  the  funds.  As  there  was  no  plea  of  non-assumpsit  to  this 
count,  it  might  not,  perhaps,  have  been  open  to  the  appellants  to  avail 
themselves  of  this  error  on  the  present  record. 

Their  Lordships  observe  that  at  the  close  of  the  trial,  it  was  arranged 
that,  if  necessary,  the  pleadings  might  be  amended,  to  raise  the  point 
in  question ;  it  may  be  questionable  whether  this  arrangement  would, 
in  strictness,  extend  to  an  amendment  at  the  present  stage  of  the 
cause,  or  to  any  amendment  so  large  as  would  be  necessary  to  obviate 
these  objections.  This,  however,  does  not  limit  the  discretion  of  their 
Lordships,  and  they  think  that  in  advancement  of  the  justice  of  the 
case,  it  will  be  their  duty  humbly  to  recommend  Her  Majesty  that  the 
judgment  of  the  Court  below  be  set  aside  ;  that  the  parties  shall  be  at 
liberty,  on  both  sides,  to  amend  their  pleadings,  and  proceed  to  a  new 
trial ;  that  the  appellants  shall  have  their  costs  of  the  proceedings  in 
the  Court  below,  and  of  this  appeal ;  and  that  the  costs  of  the  amend- 
ment should  abide  the  event  of  the  new  trial.  It  would  have  been  in 
course  to  have  given  the  appellants  these  costs  also,  but  their  Lord- 
ships  do  not  find  that  the  objections  mentioned  above  were  taken  in 
the  Court  below. 


SUPREME  COURT  OASES.  1^93 


BERRY  V.  GRAHAM  and  another.  (1)  1862. 


Feb.  7. 
Municipalities  Act,  22  Vic,   No,   13,  83,   1-7,  and  79 — Proclamation   of  more    „     .      ^  ^ 
extensive  area  than  petitioned /or — Town  and  rural  district  combined — Current  and 

y^r.  Wise  J, 

A  petition  for  the  constitution  of  a  municipality,  setting  out  the  boundaries, 
was  received  and  granted  by  the  Executive  Council,  under  the  Municipalities  Act 
of  1858.  The  proclamation  defining  the  municipality  omitted  some  land  within 
the  boundaries  set  out  in  the  petition,  and  included  some  land  not  so  described, 
and  which  formed  no  part  of  the  places  therein  mentioned. 

Held,  the  proclamation  was  ultra  vires,  and  bad  by  reason  of  the  addition  of 
lands  in  the  proclamation,  and  also  as  having  united  in  the  same  municipality  a 
town  and  rural  districts  ;  the  omission  in  the  proclamation  did  not  invalidate  it. 

But  a  trivial  addition  would  not  have  this  effect. 

Section  6  of  the  Act  (2)  did  not  cure  the  objections,  the  act  of  the  Executive 
Council  having  been  an  assumption  of  power  which  never  existed,  and  not  merely 
irregular. 

The  "  current  year  "  in  section  79  must  be  taken  to  mean,  not  the  calendar,  but 
the  '*  municipal  "  or  artificial  year. 

Held  (by  the  Privy  Council),  the  addition  to  the  municipality  of  areas  not  set 
forth  in  the  petition  rendered  the  proclamation  invalid,  as  uUra  vires  of  the 
Government  and  Executive  Council  (3). 

But  the  inclusion  of  a  town  and  rural  district  in  one  municipality  is  not  bad. 

Special  Case.    The  judgments  of  the  Court  were  delivered,  Feb.  7,  as 
foUowB  :— 

The  Chie?  Justice.  Of  these  defendaaits,  one  is  the  Mayor  of  the 
municipality  of  Shoalhaven,  constitated  under  the  Municipalities  Act 
of  1858,  and  the  other  is  the  bailiff  who  executed  a  warrant  of  distress, 
issued  by  the  former  against  the  goods  of  the  plaintiff,  for  enforcing 
the  payment  of  certain  rates— to  which  he  had  been  declared  liable  by 
the  Council,  in  respect  of  property  owned  or  occupied  by  him,  within 
the  limits  of  the  municipality.     And  the  action  is  brought  partly 

(1)  The  Sydney  Morning  Herald,  Feb.  8, 1862.  Judgment  of  the  Privy  Council 
reported  5  S.C.R.  328.     Cited  3  S.C.R.  92  ;  5  S.C.B.  326,  328,  335. 

(2)  After  the  constitution  of  any  municipality  by  any  such  proclamation,  all 
previoua  proceedings  hereinbefore  required  shall  be  deemed  to  have  been  duly 
taken  ;  and  no  objection  shall  be  allowed  on  ground  of  any  defect  or  irregularity 
in  such  pn>ceeding8,  or  any  non-compliance  with  the  provisions  of  this  Aot. 

(3)  See  the  judgment  oiHargmve,  J.,  in  Municipality  of  Cook  v,  St.  PauVs 
College,  6  S.C.R.  328. 


1492  SUPREME   COURT  CASES. 

1863.        it,  and  have  only  a  rigbt  to  recover  the  damages  Bustained  bj  the 


Byrneh      refusal  to  accept.    But  the  jury  have  been  instructed,  as  if  in  an  action 
^^   ^'  for  goods  sold  and  delivered,  to  give  the  whole  value  of  the  engine. 

W  IliLIAUS. 

In  the  second  place,  their  Lordships  are  clearly  of  opinion,  and  thef 
Chelnisfcnrl,  collect  that  it  was  so  considered  by  the  counsel  for  the  respondents, 
that  the  instrument  has  not  received  its  proper  construction,  and  the 
action,  in  consequence,  has  been  misconceived.  They  think  that  Jbhbins 
contracted  not  to  pay  for  the  engine,  but  to  furnish  Hardy  with  the 
funds  to  enable  him  to  pay ;  and  that,  although  the  Byrnes  had  never 
been  paid  by  him,  there  would  have  been  a  good  defence  to  the  action 
properly  framed,  if  it  could  have  been  shown  that  Johhins  had  furnished 
him  with  the  funds.  As  there  was  no  plea  of  non-assumpsit  to  this 
count,  it  might  not,  perhaps,  have  been  open  to  the  appellants  to  avail 
themselves  of  this  error  on  the  present  record. 

Their  Lordships  observe  that  at  the  close  of  the  trial,  it  was  arranged 
that,  if  necessary,  the  pleadings  might  be  amended,  to  raise  the  point 
in  question ;  it  may  be  questionable  whether  this  arrangement  would, 
in  strictness,  extend  to  an  amendment  at  the  present  stage  of  the 
cause,  or  to  any  amendment  so  large  as  would  be  necessary  to  obviate 
these  objections.  This,  however,  does  not  limit  the  discretion  of  their 
Lordships,  and  they  think  that  in  advancement  of  the  justice  of  the 
case,  it  will  be  their  duty  humbly  to  recommend  Her  Majesty  that  the 
judgment  of  the  Court  below  be  set  aside ;  that  the  parties  shall  be  at 
liberty,  on  both  sides,  to  amend  their  pleadings,  and  proceed  to  a  new 
trial ;  that  the  appellants  shall  have  their  costs  of  the  proceedings  in 
the  Court  below,  and  of  this  appeal ;  and  that  the  costs  of  the  amend- 
ment should  abide  the  event  of  the  new  trial.  It  would  have  been  in 
course  to  have  given  the  appellants  these  costs  also,  but  their  Lord, 
ships  do  not  find  that  the  objections  mentioned  above  were  taken  in 
the  Court  below. 


SUPREME   COURT  OASES.  1^93 


BERRY  V.  aRAHAM  and  another.  (1)  1862. 


Feb,  7. 
Municipalities  Act,  22  Vic.   No,   13,  ss,   1-7,  and  79 — Proclamation   of  moi^e    „     ,      ^  ^ 
extensive  area  than  petitioned  for — Town  and  rural  district  combined — CurrtiU,      ^^Ind      ' 
y^^'  Wine  J. 

A  petition  for  the  constitution  of  a  municipality,  setting  out  the  boundaries, 
was  received  and  granted  by  the  Executive  Council,  under  the  Municipalities  Act 
of  1858.  The  proclamation  defining  the  municipality  omitted  some  land  within 
the  boundaries  set  out  in  the  petition,  and  included  some  land  not  so  described, 
and  which  formed  no  part  of  the  places  therein  mentioned. 

Hdd,  the  proclamation  was  ultra  vires,  and  bad  by  reason  of  the  addition  of 
lands  in  the  proclamation,  and  also  as  having  united  in  the  same  municipality  a 
town  and  rural  districts  ;  the  omission  in  the  proclamation  did  not  invalidate  it. 

But  a  trivial  addition  would  not  have  this  effect. 

Section  6  of  the  Act  (2)  did  not  cure  the  objections,  the  act  of  the  Executive 
Council  having  been  an  assumption  of  power  which  never  existed,  and  not  merely 
irregular. 

The  "  current  year  "  in  section  79  must  be  taken  to  mean,  not  the  calendar,  but 
the  * '  municipal "  or  artificial  year. 

Held  (by  the  Privy  Council),  the  addition  to  the  municipality  of  areas  not  set 
forth  in  the  petition  rendered  the  proclamation  invalid,  as  ultra  vires  of  the 
Government  and  Executive  Council  (3). 

But  the  inclusion  of  a  town  and  rural  district  in  one  municipality  is  not  bad. 

Special  Case.    The  judgments  of  the  Court  were  delivered,  Feb.  7,  aa 
follows ; — 

The  Chie?  Justice.  Of  these  defendants,  one  is  the  Mayor  of  the 
municipality  of  Shoalhaven,  constituted  under  the  Municipalities  Act 
of  1858,  and  the  other  is  the  bailiff  who  executed  a  warrant  of  distress, 
issued  by  the  former  against  the  goods  of  the  plaintiff,  for  enforcing 
the  payment  of  certain  rates —to  which  he  had  been  declared  liable  by 
the  Council,  in  respect  of  property  owned  or  occupied  by  him,  within 
the  limits  of  the  municipality.     And  the  action  is  brought  partly 

(1)  The  Sydney  Morning  Herald,  Feb.  8, 1862.  Judgment  of  the  Priuy  Council 
reported  5  S.C.R.  328.      Cited  3  S.C.R.  92  ;  5  S.C.B.  326,  328,  335. 

(2)  After  the  constitution  of  any  municipality  by  any  such  proclamation,  all 
previous  proceedings  hereinbefore  required  shall  be  deemed  to  have  been  duly 
taken  ;  and  no  objection  shall  be  allowed  on  ground  of  any  defect  or  irregularity 
in  such  pn>ceeding8,  or  any  non-compliance  with  the  provisions  of  this  Act. 

(3)  See  the  judgment  of  Hargixive,  J,,  in  Municipality  af  Cook  v.  St,  PauVs 
College,  5  aC.R.  328. 


1492  SUPREME   COURT  CASES. 

1863.        it,  and  have  only  a  right;  to  recover  the  damages  sustained  by  the 


Byrnes      refusal  to  accept.    But  the  jury  have  been  instructed,  as  if  in  an  action 
--^   ^'  for  goods  sold  and  delivered,  to  give  the  whole  value  of  the  engine. 

W  ILLIAMSi 

In  the  second  place,  their  Lordships  are  clearly  of  opinion,  and  they 
Chelnis/onl,  collect  that  it  was  so  considered  by  the  counsel  for  the  respondents, 
that  the  instrument  has  not  received  its  proper  construction,  and  the 
action,  in  consequence,  has  been  misconceived.  They  think  that  Johhina 
contracted  not  to  pay  for  the  engine,  but  to  furnish  Hardy  with  the 
^  funds  to  enable  him  to  pay ;  and  that,  although  the  Byrnes  had  never 
been  paid  by  him,  there  would  have  been  a  good  defence  to  the  action 
properly  framed,  if  it  could  have  been  shown  that  Johhins  had  furnished 
him  with  the  funds.  As  there  was  no  plea  of  uon-assumpssit  to  this 
count,  it  might  not,  perhaps,  have  been  open  to  the  appellants  to  avail 
themselves  of  this  error  on  the  present  record. 

Their  Lordships  observe  that  at  the  close  of  the  trial,  it  was  arranged 
that,  if  necessary,  the  pleadings  might  be  amended,  to  raise  the  point 
in  question ;  it  may  be  questionable  whether  this  arrangement  would, 
in  strictness,  extend  to  an  amendment  at  the  present  stage  of  the 
cause,  or  to  any  amendment  so  large  as  would  be  necessary  to  obviate 
these  objections.  This,  however,  does  not  limit  the  discretion  of  their 
Lordships,  and  they  think  that  in  advancement  of  the  justice  of  the 
case,  it  will  be  their  duty  humbly  to  recommend  Her  Majesty  that  the 
judgment  of  the  Court  below  be  set  aside  ;  that  the  parties  shall  be  at 
liberty,  on  both  sides,  to  amend  their  pleadings,  and  proceed  to  a  new 
trial ;  that  the  appellants  shall  have  their  costs  of  the  proceedings  in 
the  Court  below,  and  of  this  appeal ;  and  that  the  costs  of  the  amend- 
ment should  abide  the  event  of  the  new  trial.  It  would  have  been  in 
course  to  have  given  the  appellants  these  costs  also,  but  their  Lord- 
ships  do  not  find  that  the  objections  mentioned  above  were  taken  in 
the  Court  below. 


SUPREME   COURT  OASES.  1493 


BERRY  V.  aRAHAM  awd  anotheb.  (1)  1862. 


Feb,  7. 
Municipalities  Act,  22  Vic,   No.    13,   m.    1-7,   and  Id^Prodamaiion   of  more    ^     j 
extensive  area  than  petitioned  ftyr — Town  and  rural  district  combined — Current      ^^^^d 

y^^'  Wise  J. 

A  petition  for  the  constitution  of  a  municipality,  setting  out  the  boundaries, 
was  received  and  granted  by  the  Executive  Council,  under  the  Municipalities  Act 
of  1858.  The  proclamation  defining  the  municipality  omitted  some  land  within 
the  boondaries  set  out  in  the  petition,  and  included  some  land  not  so  described, 
and  which  formed  no  part  of  the  places  therein  mentioned. 

Held,  the  proclamation  was  ultra  vires,  and  bad  by  reason  of  the  addition  of 
lands  in  the  proclamation,  and  also  as  having  united  in  the  same  municipality  a 
town  and  rural  districts  ;  the  omission  in  the  proclamation  did  not  invalidate  it. 

But  a  trivial  addition  would  not  have  this  effect. 

Section  6  of  the  Act  (2)  did  not  cure  the  objections,  the  act  of  the  Executive 
Council  having  been  an  assumption  of  power  which  never  existed,  and  not  merely 
irregular. 

The  "  current  year  "  in  section  79  must  be  taken  to  mean,  not  the  calendar,  but 
the  * '  municipal  '*  or  artificial  year. 

ffeld  (by  the  Privy  Council),  the  addition  to  the  municipality  of  areas  not  set 
forth  in  the  petition  rendered  the  proclamation  invalid,  as  tdtra  vires  of  the 
Government  and  Executive  Council  (3). 

But  the  inclusion  of  a  town  and  rural  district  in  one  municipality  is  not  bad. 

Special  Case.    The  judgmenta  of  the  Court  were  delivered,  Feb.  7,  as 
follows : — 

The  Chief  Justice.  Of  these  defendants,  one  is  the  Mayor  of  the 
municipalitj  of  Shoalhaven,  constitated  under  the  Municipalities  Act 
of  1858,  and  the  other  is  the  bailiff  who  executed  a  warrant  of  distress, 
issued  hy  the  former  against  the  goods  of  the  plaintiff,  for  enforcing 
the  payment  of  certain  rates —to  which  he  had  been  declared  liable  by 
the  Council,  in  respect  of  property  owned  or  occupied  by  him,  within 
the  limits  of  the  municipality.     And  the  action  is  brought  partly 

(1)  The  Sydney  Morning  Herald,  Feb.  8, 1862.  Judgment  of  the  Privy  Council 
reported  5  S.C.R.  328.     Cited  3  S.C.R.  92  ;  6  S.C.R.  326,  328,  335. 

(2)  After  the  constitution  of  any  municipality  by  any  such  proclamation,  all 
previous  proceedings  hereinbefore  required  shall  be  deemed  to  have  been  duly 
taken  ;  and  no  objection  shall  be  allowed  on  ground  of  any  defect  or  irregularity 
in  such  proceedings,  or  any  non-compliance  with  the  provisions  of  this  Aot. 

(3)  See  the  judgment  of  HargixLve,  J.,  in  Municipality  cf  Cook  v,  St,  PauVs 
CoOegt^  6  S.C.R.  328. 


1492  SUPREME   COURT  CASES. 

1863.        it,  and  have  only  a  right  to  recover  the  damages  sustained  by  the 


Byrnes      refusal  to  accept.    But  the  jury  have  been  instructed,  as  if  in  an  action 
„^    ^'  for  goods  sold  and  delivered,  to  give  the  whole  value  of  the  engine. 

V\  IIjIjLAIiiS. 

In  the  second  place,  their  Lordships  are  clearly  of  opinion,  and  they 
GhdniAford.  collect  that  it  was  so  considered  by  the  counsel  for  the  respondents, 
that  the  instrument  has  not  received  its  proper  construction,  and  the 
action,  in  consequence,  has  been  misconceived.  They  think  that  Johhins 
contracted  not  to  pay  for  the  engine,  but  to  furnish  Sardy  with  the 
funds  to  enable  him  to  pay ;  and  that,  although  the  Byrnes  had  never 
been  paid  by  him,  there  would  have  been  a  good  defence  to  the  action 
properly  framed,  if  it  could  have  been  shown  that  Jobbing  had  furnished 
him  with  the  funds.  As  there  was  no  plea  of  non-assumpait  to  this 
count,  it  might  not,  perhaps,  have  been  open  to  the  appellants  to  avail 
themselves  of  this  error  on  the  present  record. 

Their  Lordships  observe  that  at  the  close  of  the  trial,  it  was  arranged 
that,  if  necessary,  the  pleadings  might  be  amended,  to  raise  the  point 
in  question ;  it  may  be  questionable  whether  this  arrangement  would, 
in  strictness,  extend  to  an  amendment  at  the  present  stage  of  the 
cause,  or  to  any  amendment  so  large  as  would  be  necessary  to  obviate 
these  objections.  This,  however,  does  not  limit  the  discretion  of  their 
Lordships,  and  they  think  that  in  advancement  of  the  justice  of  the 
case,  it  will  be  their  duty  humbly  to  recommend  Her  Majesty  that  the 
judgment  of  the  Court  below  be  set  aside  ;  that  the  parties  shall  be  at 
liberty,  on  both  sides,  to  amend  their  pleadings,  and  proceed  to  a  new 
trial ;  that  the  appellants  shall  have  their  costs  of  the  proceedings  in 
the  Court  below,  and  of  this  appeal ;  and  that  the  costs  of  the  amend- 
ment should  abide  the  event  of  the  new  trial.  It  would  have  been  in 
course  to  have  given  the  appellants  these  costs  also,  but  their  Lord- 
ships do  not  find  that  the  objections  mentioned  above  were  taken  in 
the  Court  below. 


SUPREME  COURT  OASES.  1493 


BERRY  V.  GRAHAM  and  anotheb.  (1)  1862. 


Feb.  7. 
Municipalities  Act,  22  Vic,   JN'o.    13,  ss.   1-7,   and  19— Proclamation   of  more    „ 

extensive  area  than  2)ttitioned  for — Town  and  rural  district  combined — Current      ^^^^d 

y^^'  Wi^e  J. 

A  petition  for  the  constitation  of  a  monicipality,  setting  out  the  boundaries, 
was  received  and  granted  by  the  Executive  Council,  under  the  Municipalities  Act 
of  1858.  The  proclamation  defining  the  municipality  omitted  some  land  within 
the  boiudaries  set  out  in  the  petition,  and  included  some  land  not  so  described, 
and  which  formed  no  part  of  the  places  therein  mentioned. 

ffeld,  the  proclamation  was  ultra  vires,  and  bad  by  reason  of  the  addition  of 
lands  in  the  proclamation,  and  also  as  having  united  in  the  same  municipality  a 
town  and  rural  districts  ;  the  omission  in  the  proclamation  did  not  invalidate  it. 

But  a  trivial  addition  would  not  have  this  effect. 

Section  6  of  the  Act  (2)  did  not  cure  the  objections,  the  act  of  the  Executive 
Council  having  been  an  assumption  of  power  iivhich  never  existed,  and  not  merely 
irregular. 

The  "  current  year  "  in  section  79  must  be  taken  to  mean,  not  the  calendar,  but 
the  *'  municipal "  or  artificial  year. 

Held  (by  the  Privy  Council),  the  addition  to  the  municipality  of  areas  not  set 
forth  in  the  petition  rendered  the  proclamation  invalid,  as  ultra  vires  of  the 
Government  and  Executive  Council  (3). 

But  the  inclusion  of  a  town  and  rural  district  in  one  municipality  is  not  bad. 

Special  Case.    The  judgments  of  the  Court  were  delivered,  Feb.  7,  as 
follows : — 

The  Chief  Justice.  Of  these  defendants,  one  is  the  Mayor  of  the 
municipalitj  of  Shoalhaven,  constitated  under  the  Municipalities  Act 
of  1858,  and  the  other  is  the  bailiff  who  executed  a  warrant  of  distress, 
issued  by  the  former  against  the  goods  of  the  plaintiff,  for  enforcing 
the  payment  of  certain  rates —to  which  he  had  been  declared  liable  by 
the  Council,  in  respect  of  property  owned  or  occupied  by  him,  within 
the  limits  of  the  municipality.     And  the  action  is  brought  partly 

(1)  The  Sydney  Morning  Herald,  Feb.  8, 1802.  Judgment  of  the  Privy  Council 
reported  6  S.C.R.  328.     Cited  3  S.C.R.  92  ;  6  S.C.R.  326,  328,  335. 

(2)  After  the  constitution  of  any  municipality  by  any  such  proohunation,  all 
previous  proceedings  hereinhefore  required  shall  be  deemed  to  have  been  duly 
taken  ;  and  no  objection  shall  be  allowed  on  ground  of  any  defect  or  irregularity 
in  such  proceedings,  or  any  non-compliance  with  the  provisions  of  this  Aot. 

(3)  See  the  judgment  ot  Hargrave,  J.,  in  Municipality  qf  Cook  v,  St,  Paul's 
C^Oegty  6  S.C.R.  328. 
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1863.        it,  and  have  only  a  right;  to  recover  the  damages  sustained  by  the 


Byrnes      refusal  to  accept.    But  the  jury  have  been  instructed,  as  if  in  an  action 
^r   ^''  for  goods  sold  and  delivered,  to  give  the  whole  value  of  the  engine. 

W  IlililAMS. 

In  the  second  place,  their  Lordships  are  clearly  of  opinion,  and  they 
Clittimford,  collect  that  it  was  so  considered  by  the  counsel  for  the  respondents, 
that  the  instrument  has  not  received  its  proper  construction,  and  the 
action,  in  consequence,  has  been  misconceived.  They  think  that  Johhina 
contracted  not  to  pay  for  the  engine,  but  to  furnish  Hardy  with  the 
funds  to  enable  him  to  pay ;  and  that,  although  the  Byrnes  had  never 
been  paid  by  him,  there  would  have  been  a  good  defence  to  the  action 
properly  framed,  if  it  could  have  been  shown  that  Jobbing  had  furnished 
him  with  the  funds.  As  there  was  no  plea  of  non-assumpsit  to  this 
count,  it  might  not,  perhaps,  have  been  open  to  the  appellants  to  avail 
themselves  of  this  error  on  the  present  record. 

Their  Lordships  observe  that  at  the  close  of  the  trial,  it  was  arranged 
that,  if  necessary,  the  pleadings  might  be  amended,  to  raise  the  point 
in  question ;  it  may  be  questionable  whether  this  arrangement  would, 
in  strictness,  extend  to  an  amendment  at  the  present  stage  of  the 
cause,  or  to  any  amendment  so  large  as  would  be  necessary  to  obviate 
these  objections.  This,  however,  does  not  limit  the  discretion  of  their 
Lordships,  and  they  think  that  in  advancement  of  the  justice  of  the 
case,  it  will  be  their  duty  humbly  to  recommend  Her  Majesty  that  the 
judgment  of  the  Court  below  be  set  aside  ;  that  the  parties  shall  be  at 
liberty,  on  both  sides,  to  amend  their  pleadings,  and  proceed  to  a  new 
trial ;  that  the  appellants  shall  have  their  costs  of  the  proceedings  in 
the  Court  below,  and  of  this  appeal ;  and  that  tbe  costs  of  the  amend- 
ment should  abide  the  event  of  the  new  trial.  It  would  have  been  in 
course  to  have  given  the  appellants  these  costs  also,  but  their  Lord- 
ships do  not  find  that  the  objections  mentioned  above  were  taken  in 
the  Court  below. 


SUPREME  COURT  OASES.  14^3 


BERRY  V.  QRAHAM  and  anotheb.  (1)  1862. 


Feb,  7. 
Municipalities  Act,  22  Vic.   No.    13,  as.   1-7,   aiid  1^— Proclamation   of  more    ^ 

extensive  area  than  petitioned  fm^ — Town  and  rural  district  c&mhined — Current  i|!!^ 

y^^'  Wise  J. 

A  petition  for  the  constitution  of  a  municipality,  setting  out  the  boundaries, 
was  received  and  granted  by  the  Executive  Council,  under  the  Municipalities  Act 
of  1858.  The  proclamation  defining  the  municipality  omitted  some  land  Mrithin 
the  boondaries  set  out  in  the  petition,  and  included  some  land  not  so  described, 
and  which  formed  no  part  of  the  places  therein  mentioned. 

Held,  the  proclamation  was  ultra  vires,  and  bad  by  reason  of  the  addition  of 
lands  in  the  proclamation,  and  also  as  having  united  in  the  same  municipality  a 
town  and  rural  districts  ;  the  omission  in  the  proclamation  did  not  invalidate  it. 

But  a  trivial  addition  would  not  have  this  effect. 

Section  6  of  the  Act  (2)  did  not  cure  the  objections,  the  act  of  the  Executive 
Council  having  been  an  assumption  of  power  which  never  existed,  and  not  merely 
irregular. 

The  "  current  year  "  in  section  79  must  be  taken  to  mean,  not  the  calendar,  but 
the  '*  municipal  '*  or  artificial  year. 

Held  (by  the  Privy  Council),  the  addition  to  the  municipality  of  areas  not  set 
forth  in  the  petition  rendered  the  proclamation  invalid,  as  uUra  vires  of  the 
Government  and  Executive  Council  (3). 

But  the  inclusion  of  a  town  and  rural  district  in  one  municipality  is  not  l>ad. 

Special  Case.    The  judgments  of  the  Court  were  deliyered,  Feb.  7,  as 
follows : — 

The  Chief  Justice.  Of  these  defendants,  one  is  the  Mayor  of  the 
municipalitj  of  Shoalhaven,  constituted  under  the  Municipalities  Act 
of  1858,  and  the  other  is  the  bailiff  who  executed  a  warrant  of  distress, 
issued  by  the  former  against  the  goods  of  the  plaintiff,  for  enforcing 
the  payment  of  certain  rates— to  which  he  had  been  declared  liable  by 
the  Council,  in  respect  of  property  owned  or  occupied  by  him,  within 
the  limits  of  the  municipality.     And  the  action  is  brought  partly 

(1)  Tfie  Sydney  Morning  Herald,  Feb,  8, 1862.  Judgment  of  the  Privy  Council 
reported  5  S.C.R.  328.     Cited  3  S.C.R.  92  ;  6  S.C.R.  326,  328,  335. 

(2)  After  the  constitution  of  any  municipality  by  any  such  proclamation,  all 
previous  proceedings  hereinbefore  required  shall  be  deemed  to  have  been  duly 
taken  ;  and  no  objection  shall  be  allowed  on  ground  of  any  defect  or  irregularity 
in  such  proceedings,  or  any  non-compliance  with  the  provisions  of  this  Act. 

(3)  See  the  judgment  of  Hargrave,  J.,  in  Municipality  of  Cook  v,  St.  PauVs 
(Mege,  6  S.C.R.  328. 
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1863.  it,  and  have  only  a  right;  to  recover  the  damages  sustaiiied  by  the 
Byrnes      refusal  to  accept.    But  the  jury  have  been  instructed,  as  if  in  an  action 

^r    ^'  for  goods  sold  and  delivered,  to  give  the  whole  value  of  the  engine. 

In  the  second  place,  their  Lordships  are  clearly  of  opinion,  and  they 

Chehmford,  collect  that  it  was  so  considered  by  the  counsel  for  the  respondents, 
that  the  instrument  has  not  received  its  proper  construction,  and  the 
action,  in  consequence,  has  been  misconceived.  They  think  that  Johbins 
contracted  not  to  pay  for  the  engine,  but  to  furnish  Sardy  with  the 
funds  to  enable  Urn  to  pay ;  and  that,  although  the  Byrnes  had  never 
been  paid  by  him,  there  would  have  been  a  good  defence  to  the  action 
properly  framed,  if  it  could  have  been  shown  that  Johbins  had  furnished 
him  with  the  funds.  As  there  was  no  plea  of  non-assumpait  to  this 
count,  it  might  not,  perhaps,  have  been  open  to  the  appellants  to  avail 
themselves  of  this  error  on  the  present  record. 

Their  Lordships  observe  that  at  the  close  of  the  trial,  it  was  arranged 
that,  if  necessary,  the  pleadings  might  be  amended,  to  raise  the  point 
in  question  ;  it  may  be  questionable  whether  this  arrangement  would, 
in  strictness,  extend  to  an  amendment  at  the  present  stage  of  the 
cause,  or  to  any  amendment  so  large  as  would  be  necessary  to  obviate 
these  objections.  This,  however,  does  not  limit  the  discretion  of  their 
Lordships,  and  they  think  that  in  advancement  of  the  justice  of  the 
case,  it  will  be  their  duty  humbly  to  recommend  Her  Majesty  that  the 
judgment  of  the  Court  below  be  set  aside  ;  that  the  parties  shall  be  at 
liberty,  on  both  sides,  to  amend  their  pleadings,  and  proceed  to  a  new 
trial ;  that  the  appellants  shall  have  their  costs  of  the  proceedings  in 
the  Court  below,  and  of  this  appeal ;  and  that  the  costs  of  the  amend- 
ment should  abide  the  event  of  the  new  trial.  It  would  have  been  in 
course  to  have  given  the  appellants  these  costs  also,  but  their  Lord- 
ships do  not  find  that  the  objections  mentioned  above  were  taken  in 
the  Court  below. 


SUPREME   COURT  OASES.  1493 


BERRY  V.  aRAHAM  and  anotheh.  (1)  1862. 


Feb.  7. 
MunicipaUties  Act,  22  Vic.   No.   13,   m.   1-7,   and  79 — Proclamation   of  more    ^     ,      ^  ^ 
esctensive  area  than  petitioned  for — Town  and  rural  district  coTnbined — CtirrtiU      ^^^d 

y^^'  Wise  J. 

A  petition  for  the  constitution  of  a  municipality,  setting  out  the  boundaries, 
was  received  and  granted  by  the  Executive  Council,  under  the  Municipalities  Act 
of  1858.  The  proclamation  defining  the  municipality  omitted  some  land  within 
the  boundaries  set  out  in  the  petition,  and  included  some  land  not  so  described, 
and  which  formed  no  part  of  the  places  therein  mentioned. 

Held,  the  proclamation  was  ultra  vires,  and  bad  by  reason  of  the  addition  of 
lands  in  the  proclamation,  and  also  as  having  united  in  the  same  municipality  a 
town  and  rural  districts ;  the  omission  in  the  proclamation  did  not  invalidate  it. 

But  a  trivial  addition  would  not  have  this  effect. 

Section  6  of  the  Act  (2)  did  not  cure  the  objections,  the  act  of  the  Executive 
Council  having  been  an  assumption  of  power  which  never  existed,  and  not  merely 
irregular. 

The  "  current  year  "  in  section  79  must  be  taken  to  mean,  not  the  calendar,  but 
the  "municipal "  or  artificial  year. 

Held  (by  the  Privy  Council),  the  addition  to  the  municipality  of  areas  not  set 
forth  in  the  petition  rendered  the  proclamation  invalid,  as  ultra  vires  of  the 
Government  and  Executive  Council  (3). 

But  the  inclusion  of  a  town  and  rural  district  in  one  municipality  is  not  l>ad. 

Special  Case.    The  judgments  of  the  Court  were  delivered,  Feb.  7,  as 
follows : — 

The  Chief  Justice.  Of  these  defendants,  one  is  the  Mayor  of  the 
municipalitj  of  Shoalhaven,  constitated  under  the  Municipalities  Act 
of  1858,  and  the  other  is  the  bailiff  who  executed  a  warrant  of  distress, 
issued  hj  the  former  against  the  goods  of  the  plaintiff,  for  enforcing 
the  payment  of  certain  rates —to  which  he  had  been  declared  liable  by 
the  Council,  in  respect  of  property  owned  or  occupied  by  him,  within 
the  limits  of  the  municipality.     And  the  action  is  brought  partly 

(1)  The  Sydney  Morning  Herald,  Feb.  8, 1862.  Judgment  of  the  Privy  Council 
reported  5  S.C.R.  328.     Cited  3  S.C.R.  92  ;  6  S.C.R.  326,  328,  335. 

(2)  After  the  constitution  of  any  municipality  by  any  such  proclamation,  all 
previous  proceedings  hereinbefore  required  shall  be  deemed  to  have  been  duly 
taken  ;  and  no  objection  shall  be  allowed  on  ground  of  any  defect  or  irregularity 
in  such  proceedings,  or  any  non-compliance  with  the  provisions  of  this  Act. 

(3)  See  the  judgment  oi  Hargi'ave,  J.,  in  Municipality  of  Cook  v.  St.  PauVs 
CdlOege^  6  aC.R.  328. 
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1862.        because  of  an  excessive  levy  under  that  warrant,  and  certain  irregu- 

Bkrry       larities  connected  therewith,  but  chiefly  to  dispute  the  validity  of  the 

^''  rate,  as  to  the  mode  and  time  of  its  assessment,  and  to  raise  the 

question  whether  the  municipahty  itself,  for  certain  reasons,  was  op 

'  *  not  illegally  constituted. 

The  matter  comes  before  the  Court  on  a  Special  Case,  stated  after 
trial,  when  a  verdict  was  found  for  the  plaintiff  on  the  whole  declaration 
for  £()8 — subject  to  points  reserved.  All  questions  were  left  to  the 
Court  upon  the  facts  stated ;  and  they  were  fully  argued  before  Mr. 
Justice  Wise  and  myself  (our  colleague  then  sitting  in  Equity),  on  the 
17th  of  last  month.  We  have  since  looked  into  the  authorities  and 
conferred  on  the  subject,  and  the  following  is  the  result. 

First,  as  to  the  constitution  of  the  municipality.  By  the  Act  of 
1868  (sections  1  and  7)  any  city,  town,  or  hamlet,  then,  or  thereafter 
establisked,  or  any  rural  district,  may  be  constituted  a  municipality  ; 
the  electors  of  which  shall  thereupon  become,  and  continue  thenceforth 
to  be,  a  body  corporate.  On  the  receipt  of  a  petition  (section  2) ,  signed 
by  not  fewer  than  fifty  householders,  resident  within  any  such  city,  town, 
hamlet,  or  rural  district,  praying  that  the  same  may  be  declared  a 
municipality,  the  Governcr,  with  the  advice  of  his  Executive  Council, 
may  cause  the  substance  and  prayer  of  such  petition  to  be  published 
in  the  Gazette;  and,  unless  a  eounter-petition  signed  by  a  greater 
number  of  householders,  resident  as  aforesaid,  be  reeeired  within 
three  months  afterwards,  the  Governor  with  the  like  advice  may,  by 
proclamation  published  in  like  manner,  declare  "  such  city^  town,  or 
hamlefy  or  such  rural  district y'  to  be  a  municipality — and  may,  by  the 
eame  or  any  other  proclamation,  define  its  boundaries ;  and,  on  such 
publication,  the  municipality  shall  be  constituted. accordingly.  Then 
follows  this  clause  (s.  G,)  on  which  much  reliance  was  placed  for  the 
defendants.  "  After  the  constitution  of  any  municipality  by  any  such 
proclamation,  all  previous  proceedings?  hereinbefore  required  shall  be 
deemed  to  have  been  duly  taken  ;  and  no  objection  shall  be  allowed, 
on  the  ground  of  any  defect  or  irregularity,  in  such  proceedings,  or 
any  non-compliance  with  the  provisions  of  the  Act.*' 

Above  fifty  householders,  it  appears  after  the  passing  of  the  Act, 
duly  petitioned  for  a  municipality.  They  resided,  however,  not  within 
one  and  the  same  town,  or  one  and  the  same  rural  district,  but  in  four 
neighbouring,  though  not  strictly  contiguous  localities ;  of  which  one  ie 
a  town  (or  a  place  notified  and  proclaimed  as  such  by  the  Government), 
and  the  other  three  are  distinct  districts,  or  places  forming  no  part  of 
any  town.    Two  of  these  are  contiguous  to  the  town,  on  different 


SUPRSME   COURT   CASES.  UX 

Bides  of  it — the  third  is  on  the  opposite  bank  of  a  navigable  river,  and  1902, 

in  a  different  county.     The  statute,  it  should  be  observed,  requires  no  Bbrst 

statement  of  boundaries  in  any  petition  for  incorporation.      The  ^    *^' 


petition  in  this  case,  however,  set  forth  boundaries— representing  (as 
we  collect)  the  four  places  sought  to  be  incorporated  ;  and  those 
boundaries,  accordingly,  were  advertised  with  the  prayer.  The  plain- 
tiff, with  some  other  residents  or  landowners,  shortly  afterwards 
petitioned  and  remonstrated  against  the  proposed  constitution ;  but 
no  counter- pet  it  ion  was  at  any  time  presented,  signed  by  a  greater 
number  of  householders  than  those  originally  petitioning.  After  a 
few  months,  therefore,  the  Municipality  of  Shoalhaven  was  in  fact 
(whether  effectually  or  not)  established.  The  proclamation,  however, 
defining  its  limits,  omitted  land  which  was  described  in  the  petition  as 
within  the  designed  area  ;  while  on  the  other  hand,  it  included  some 
land  not  so  deecribed,  and  which  formed  no  part  of  the  four  places 
sought,  and  meant  lo  be  affected  by  that  petition. 

Two  objections,  therefore,  were  submitted  for  the  plaintiff.  Pirst, 
on  the  supposition  that  a  town  and  rural  district  could  jointly  be 
incorporated,  on  petition  to  that  effect,  it  was  objected  that  the  pro- 
clamation could  at  all  events  not  go  beyond,  and  add  lands  in  excess 
of,  the  petition.  Admitting  that  perhaps  it  was  not  impeachable,  for 
having  included  a  Je<t8  area  than  the  petition  asked  for,  his  counsel 
urged  that  the  proclamation  could  not  legally  embrace  more.  If  such 
a  power  existed,  it  was  said,  an  application  might  be  published  for  one 
purpose,  perhaps,  that  of  incorporating  a  place  of  small  extent,  while 
eventually  the  proclamation  might  include  in  the  same  municipality  a 
town,  or  some  rural  district,  of  twice  the  size  and  population  originally 
indicated, — in  a  very  different  direction,  too,  and  several  miles  distant, — 
the  inhabitants  of  which,  misled  by  the  published  limits,  would  have 
had  no  previous  notice,  by  which  they  might  have  been  enabled  to 
prevent  the  annexation.  Or,  if  they  had  in  fact  petitioned  against  it, 
the  objection  might  have  been  taken  that  they  ha<l  no  right  to  be 
heard,  as  counter  petitions  can  come  only  from  the  place  petitioned 
for — and  so  they  had  no  interest  in  the  question. 

Seeondly  however,  it  was  objected,  that  the  proclamation  was  alto- 
gether *'  ultra  vires  *'  and  bad,  by  reason  of  its  haviog  united  in  the 
same  municipality  a  town,  and  rural  districts ;  the  statute  having  in 
terms,  and  (it  was  maintained)  for  obvious  purposes,  distinguished  the 

two  classes.  The  argument  being,  that  although  the  residents  of  either 
a  town  "  or  "  a  rural  district  may  petition,  and  each  become  separately 
a  municipality,  the   two  earnot   be  conjoined;    because  the  more 
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1862.        numerous  inhabitants  of  the  former,  with  widely  differing  pursuits, 

5erry       *^^  antagonistic  wants  and  interests,  would  at  all  times  overpower  the 

«'•  dispersed  cultivators  of  farms,  the  breeders  of  sheep,  or  tillers  of  the 

ViJlAHAM.  , 

soil. 
Stephen  C.J. 

We  are  of  opinion  that  both  these  objections  are  tenable  in  point  of 
law.  "With  respect  to  the  first,  which  assumes  that  the  union  of  the 
places,  as  proposed,  was  unexceptionable, — JRutter  v.  Chapman  (3)  is  an 
authority  for  holding,  that  the  omission  of  portions  of  the  places 
petitioned  for,  as  here,  forms  no  objection  to  the  incorporating 
instrument.  For,  as  observed  in  that  case,  the  limits  of  the  district  or 
borough  are  required  by  the  statute  itself,  to  be  defined  in  the  instru- 
ment; which  supplies  an  argument  for  concluding,  that  some  discretion 
w^as  meant  to  be  conferred,  in  adopting  or  rejecting  the  boundaries 
proposed  by  the  petitioners.  And  it  might  in  many  cases  be  incon- 
venient, if  not  unjust,  to  include  in  one  and  the  same  municipality  all 
the  localities  suggested ;  although  perhaps  actually  included,  for 
parliamentary  or  other  purposes,  in  the  same  district  or  borough.  But 
the  converse  of  that  case,  the  power  of  adding  localities  not  originally 
proposed,  and  not  forming  part  of  any  place  from  which  the  petition 
emanated,  strikes  us  as  being  clearly  objectionable— on  all  the  grounds 
here  urged  against  it.  And  the  opinion  is  supported,  we  conceive,  by 
the  recent  similar  case.  In  re  Todmorden  (4),  in  which  none  of  the 
judges  appeared  to  doubt,  (although  the  particular  application  there 
failed,)  that  the  Secretary  of  State  had  not,  in  settling  boundaries 
under  the  22  Vict.,  c.  98,  the  power  of  extending  those  proposed  by  the 
petition. 

By  that  Act  ratepayers  of  any  place,  not  having  a  known  or  defined 
boundary,  may  petition  one  of  the  Secretaries  of  State  to  have  it 
settled.  Upon  this,  after  certain  proceedings,  an  order  may  be  made 
under  which  the  statute  may  be  adopted ;  and  at  a  fixed  date  thereafter, 
it  will  have  the  force  of  law  in  that  place.  All  those  proceedings  were 
taken,  and  a  resolution  was  passed  in  Todmorden  adopting  the  statute ; 
and  the  limited  time  had  expired.  The  Court  held,  therefore,  that  the 
complainant  in  that  case  (whose  lands  had  been  added  to  the  area  of 
Todmorden,  in  excess  of  the  boundaries  proposed  by  the  petition),  was 
too  late  in  seeking  a  remedy  by  certiorari ;  and,  on  that  ground,  but 
avowedly  on  that  ground  alone,  the  motion  was  refused. 

The  decision  in  The  Queen  v,  Boucher  (5)  does  not  touch  the  last- 
mentioned  point.     That  case  was  also  a  proceeding  by  certiorari^  (a 

(3)  8  M  &  W.  36.  (4)  30  L.  J.  Q.B.  305.  (5)  3  Q.B.  611. 
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writ,  the  issuing  of  which  is  ordinarily  matter  purely  of  discretion,)  1862. 

in  which  objections  were  taken  to  the  charter  of  incorporation  of  b^by 

Birmingham.    The  charter  was  issued,  (or,  at  least,  petitioned  for,  and  ^' 


ostensibly  issued,)  under  the  statute,  6  Will.  IV,  c.  76,  which  authorises 
the  granting  of  various  privileges  to  municipalities.  It  was  objected 
that  the  charter  was  invalid, — or,  at  any  rate,  ineffectual,  either  to 
convey,  or  support  the  conveyance  of  any  such  privilege,  because  the 
petition  praying  for  it  had  not  emanated,  in  fact,  from  a  majority  of 
the  inhabitants,  as  the  6  Will.  IV,  c.  76,  requires.  It  was  objected  to  a 
second  charter,  granting  a  separate  gaol  and  quarter  sessions  to  the 
borough  under  a  clause  in  the  statute,  that  this  was  void  on  the 
ground  of  misrepresentation.  The  Court  held,  as  to  the  latter 
objection,  it  could  only  be  taken  in  another  form  of  proceeding.  And, 
with  respect  to  the  former,  the  Court  thought  it  already  determined, 
by  the  view  taken  of  the  same  objection  in  Butter  v.  Chapman. 

Now,  in  the  last  mentioned  case,  it  was  admitted  that  a  petition  from 
'^  the  inhabitants  "  of  a  town  or  borough  was  necessary,  as  a  condition 
precedent  to  a  charter  conveying  (as  in  that  instance)  the  special 
franchises  mentioned  in  the  statute.  It  was  admitted,  further,  that 
the  ''  inhabitants  '*  meant  a  majority  of  them ;  and  that  the  decision  of 
the  Privy  Council,  upon  any  petition  purporting  to  be  from  the 
inhabitants  of  a  place,  and  the  issue  of  a  charter  to  it  accordingly,  did 
not  conclude  or  judicially  determine  the  matter.  But  the  judges 
thought  that  nevertheless  the  patent  was  good  (subsequent  acceptance 
by  the  grantees  being  shown),  as  a  charter  from  the  Crown  at  common 
law.  So  that  in  The  Queen  v.  Boucher,  the  Court  seems  to  have  held 
that  there  was  a  valid  subsisting  charter,  and  therefore  an  existing 
municipality  to  which  the  subsequent  grant  could  be  legally  applied. 

It  appears  also  to  have  been  considered  in  both  cases,  that,  as  in  one 
there  was  an  assent  expressly  found,  and  in  the  other  there  was  no 
expressed  dissent,  the  actual  petition  of  a  large  number  of  the  inhabit- 
ants and  the  silence  of  the  remainder  (the  statute  not  requiring  any 
petition  to  be  signed,  or  even  to  be  in  writing)  amounted  to  a  petition 
from  the  whole.  But  the  main  decision  in  The  Queen  v,  Boucher  was, 
that  so  important  a  question  as  the  validity  of  a  Eoyal  grant  ought  not 
to  be  disposed  of  except  on,  a  writ  expressly  to  repeal  it.  In  this 
case,  however,  the  whole  proceeding  is  statutory;  no  scire  facias  wovli 
lie  to  ropeal  a  proclamation  merely;  and  there  is  no  course  open,  there* 
fore,  but  the  present. 

As  to  the  second  objection  taken  for  the  plainti£E  we  have  found  no 
authority.    But  on  general  principles  of  construction,  and  for  the 
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Graham. 
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BbbbtY  union  of  a  town,  or  township,  and  a  rural  district  or  districts,  as  in  this 
case,  in  one  and  the  same  municipality,  is  not  authorised  bj  our  local 
statute.  The  language  of  the  first  section,  in  which  the  power  of 
incorporating  is  conferred,  and  of  the  second,  in  which  the  mode  of 
petiiioning  and  acting  on  the  petition  are  provided  for,  and  the  enact- 
ment in  section  four,  bj  which  any  "  defined  area"  adjoining  a  munici- 
pality may  be  united  to  it,  alike  tend  to  show  that  towns,  cr  the  more 
thickly  inhabited  places  resembling  towns,  and  rural  districts  forming 
no  portion  of  any  town,  were  considered  and  meant  to  be  dealt  with  as 
different  things — the  erection  of  which  into  municipalities,  respectively, 
was  to  be  separately  petitioned  fur,  each  by  itself,  and  separately  di  alt 
with  accordingly. 

Thus,  in  the  first  section,  any  town  (or  city  or  hamlet)  then  op 
thereafter  established,  or  any  rural  district  may  be  incorporated.  In 
the  second  section,  the  petition  for  incorporation  is  to  be  signed  by 
fifty  householders,  resident  within  any  such  city,  town,  hamlet,  or  rural 
district,  praying  that  "the  same"  may  be  incorporated.  A  counter- 
petition  must  be  signed,  also,  by  householders  resident  as  aforesaid : — 
that  is  to  say,  resident  in  the  same  town,  city,  or  hamlet,  or  in  the 
same  rural  district,  from  which  the  original  petition  emanated. 

If  this  be  not  the  true  construction,  mast  unjust  and  startling  con- 
sequences may  follow.  Any  town  jn  the  Colony,  mustering  fifty 
householders, — or  less,  i£  supported  by  some  residents  in  any  given 
country  district,  unitedly  making  up  the  required  number, — ^may  apply 
to  be  formed  into  a  municipality  with  that  district,  although  perhaps 
several  miles  distant,  and  possessing,  inevitably,  from  the  very  nature 
of  the  localities,  and  their  position,  severally,  no  community  whatever 
of  interests; —and,  unless  a  greater  number  of  residents  forming  the 
district  (which  probably  may  be  grazing  country,  and  therefore  sparsely 
peopled)  shall  petition  in  due  time  against  the  annexation,  the  object 
of  the  town  residents  will  be  accomplished.  We  cannot  believe  that 
such  results  as  these  were  meant  to  be  sanctioned.  It  may  or  may  not 
be  desirable  and  just  that  country  lands,  reasonably  adjacent  to  a  tqwn 
or  township,  should  be  made  to  contribute  to  its  improvement.  And 
it  is  possible  that  both  would  unitedly  be  benefited  by  the  operation, 
and  might  in  such  a  case  be  combined,  under  proper  limitations,  to 
carry  it  on  in  concert.  But  to  suppose  it  to  have  been  intended 
that  the  inhabitants  of  a  town,  outnumbering  the  dispersed  popula- 
tion of  a  distant  country  district,  by  perhaps  five  or  more  to  one, — 
tfae  two  parties  oecapying  lands  utterly  dissimilar  in  use  and  character^ 
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and  haTmg  interests  in  respect  tbereof  mutually  aDtagonistie^ — might        18^. 
be  formed  into  one  corporation  or  municipalitj,  to  act  together  in       BitRBv 
conc^t  for  purposes  common  to  both  (for  such  is  the  true  idea  of  a 
corporate  body),  would  in  ouropinion  be  to  do  equal  violence  to  reason, 
and  to  the  natural  and  grammatical  construction  of  the  enactments. 

We  hare  supposed  case?,  in  which  the  union  of  particular  areas 
might  be  desirable  ;  bnt  for  these  the  Act  distinctly  makes  provision. 
These  areas  may  be  ^ther  towns,  or  adjacent  districts,  or  portions  of 
them  only.  In  any  event,  however,  they  must  adjoin  some  town,  or 
other-place  or  district,  already  forming  a  municipality.  In  such  cases, 
at  the  instance  of  the  inhabitants  of  any  such  area,  and  with  the 
consent  of  the  existing  corporation,  the  union  may  under  section  4 
be  aeeomplished.  The  use  of  the  term  "  area  '*  in  that  section  shows, 
that  here  the  uniting  of  towns  and  rural  districts,  or  of  detached  parts 
of  each,  if  adjoining  an  already  created  municipality,  was  contemplated. 
Nevertheless,  the  assent  of  both  parties  is  made  necessary.  But, 
under  the  first  and  second  sections,  on  the  construction  contended  for 
by  the  defendants,  any  town  may  be  united  to  three  other  areas,  pro- 
vided a  majority  of  the  four  (taken  together)  petition,  although  a 
largo  majority  of  each  of  the  three  others,  in  fact,  do  not  concur — but 
dissent  and  oppose. 

With  respect  to  each  of  the  two  objections  sustained  by  us,  1  had 
felt  some  difficulty.  And  to  the  first,  I  doubted  whether  the  additions 
made  by  the  proclamation,  to  the  area  originally  published,  were  not 
merely  to  correct  the  alleged  boundaries  of  the  four  places,  named  in 
the  petition, — and  so,  whether  the  substituted  area  was  in  effect,  in 
excess  of  the  original  one.  The  proclamation,  it  is  true,  can  only 
incorporate  the  petitioning  town  or  district.  But,  by  the  express 
terms  of  section  2,  it  may  "  define  "  its  boundaries ;  and  if  no  more 
had  been  done  than  to  describe  accuratelv  tho  town  and  districts 
sought  to  be,  and  afterwards  actually  incorporated,  and  thus  correct  a 
previous  misdescription,  I  should  have  thought  this  within  the  power 
given.  But  the  special  case  appears  to  me,  on  the  whole,  to  admit 
that  there  was  in  fact  an  extension ;  that  is  to  say,  one  beyond  the 
true  limits  of  those  places.  And  we  must  conclude,  in  the  absence  of 
evidence  (or  any  suggestion)  to  the  contrary,  that  the  petition  stated 
the  limits  accurately;  since  it  prayed  for  the  incorporation  of  the 
places,  according  to  those  limits. 

In  this  result  we  both  concur.  And  we  are  of  opinion,  that — had  the 
admitted  excess  been  trivial,  or  such  as  was  perhaps  the  result  of 
inadrertence,  not  matericdly  affecting  any  non-assenting  party, — the 
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Berry       ^een  held  to  be  immaterial.     But  we  find  by  the  special  case,  in  con- 
Graham      ^®ction  with  its  accompanying  map,  that  the  additions,  although  of  no 
great  extent  as  compared  with  the  whole,  are  of  a  more  serious  and 
important  character. 

The  other  difficulty  felt  by  me  was  as  to  the  second  objection  taken. 
I  doubted  whether  we  could  sufficiently  collect  that  the  three  places, 
which  it  was  admitted  formed  no  part  of  the  town,  are  rural  districts 
in  the  sense  used  in  the  statute.  On  examining  the  map,  however, 
which  it  was  agreed  should  be  taken  as  part  of  the  case,  I  think  it 
plain  that  they  are  so.  The  town,  although  at  present  a  very  small 
one,  is  unmistakably  indicated  by  marked  lines  of  streets,  and  a 
"reserve"  for  public  recreation.  Of  the  other  tracts,  one  portion 
appears  to  comprise  (at  no  very  great  distance  from  the  town)  above 
sixty  small  allotments.  These  may,  for  aught  I  know,  constitute  a 
village — or  the  site  for  one.  The  word  "  hamlet "  was  introduced  into 
the  Act,  probably,  to  indicate  a  village  or  small  town ;  although, 
strictly  speaking,  I  believe,  it  is  rather  a  suburb  to  a  town.  But  to 
the  north-east  of  the  town,  in  this  case,  as  shown  by  the  map — ^though 
by  no  means  in  any  fair  sense  adjoining  it — ^there  lies  within  the  pre- 
scribed boundaries  a  considerable  tract  of  country,  containing  above 
16,000  acres,  which  unquestionably  and  obviously  is  a  rural  district,  or 
part  of  one. 

But  it  is  maintained  in  answer,  the  proclamation  is  nevertheless  not 
invalid ;  for  all  objections  to  it  are  avoided  by  force  of  the  sixth 
section — already  read  by  me.  We  are  of  opinion,  that  the  provisions 
of  that  section  have  not  the  effect  attributed  to  them.  The  enactment 
will  no  doubt  cure  as  it  was  intended  to  do,  many  defects ;  and  perhaps 
every  mere  irregularity,  or  mere  omission  to  comply  with  provisions 
of  the  statute.  But  it  cannot  be  taken,  in  the  absence  of  express 
words,  than  an  effect  so  sweeping  as  the  one  contended  for,  which 
would  set  the  Executive  above  the  statute,  and  render  unimpeachable 
every  act  done  in  constituting  a  municipality,  however  contrary  to  law, 
was  intended  to  be,  or  has  been,  enacted  by  the  Legislature. 

The  illegality  imputed  to  the  proclamation  is,  that  it  has  assumed  to 
incorporate  localities,  from  which  in  effect  no  petition  proceeded  ;  and 
to  unite  in  the  same  municipality  a  town  and  also  rural  districts. 
Each  of  these  acts  on  the  part  of  the  Executive,  as  we  think  has  here 
been  shown,  was  in  excess  of  its  powers.  The  protecting  sixth  section, 
therefore,  obviously  does  not  apply  to  such  a  case.    If  it  does,  what 
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it  is  enacted,  shall  be  deemed  to  have  been  duly  taken.  So,  non-  B£rby 
compliance  with  any  provision  of  the  Act  is  excused.  But  these  q  *JL  „ 
matters,  it  is  too  clear  for  dispute,  are  not  instances  of  non-compliance : — 
they  are  simply,  unwarranted  assumptions  of  a  jurisdiction  never 
existing.  They  were  not  omissions  or  irregularities  ;  but  positive  Acts 
done,  wholly  without  authority ;  and  not  "  before  "  the  proclamation, 
but  in  and  by  the  proclamation  itself — which,  therefore,  for  that 
reason,  we  are  of  opinion  is  absolutely  void. 

It  would  not  by  any  means  be  clear,  even  if  the  words  used  in 
section  six  had  been  much  more  stringent,  that  the  same  duty  w^ould 
not  have  devolved  on  U9.  The  Constitution  has  assigned  to  the 
Queen's  Bench,  whose  powers  are  by  statute  vested  in  this  Colony  in 
the  Supreme  Court,  the  province  of  watching  over  all  tribunals  of 
inferior  jurisdiction  ;  and,  where  any  is  unduly  assumed,  or  there  has 
been  excess  in  its  exercise,  to  control  or  correct  the  error.  So  inalienable 
is  this  province,  that  in  cases  of  the  former  class,  the  Court  still  retains 
and  will  exercise  the  power  of  issuing  a  cerfiorari,  for  the  purpose  of 
bringing  before  it,  and  quashing  an  illegal  order,  even  though  Parlia- 
ment may,  in  express  terms,  have  taken  the  writ  away.  Instances  of 
this  will  be  found  in  the  Queen  v,  the  Town  of  Cheltenham  (6),  and  the 
Queen  v.  JRose  (7).  "The  clause  which  takes  away  the  certiorari,^' 
says  Lord  Denman,  in  the  former  of  those  cases,  "  does  not  preclude 
our  exercising  a  superintendence  over  the  proceedings,  so  far  as  to  see 
that  what  is  done  is  in  pursuance  of  the  statute.  The  statute  cannot 
affect  our  right  and  duty  to  see  justice  executed.''  The  observations 
of  Lord  Chief  Justice  CocHunif  also,  in  the  Todmorden  ease  (8),  as  to 
the  final  ineflScacy  of  orders  made  under  colour  of  a  statute,  but  not 
warranted  by  it,  may  be  referred  to.  But  it  is,  at  present,  unnecessary 
to  go  more  fully  into  this  }K)int. 

The  opinion  expressed  as  to  the  proclamation,  makes  it  unneces- 
sary, in  a  view  merely  to  the  decision  of  the  action,  to  add  any 
on  the  other  question  raised — namely,  the  legality  of  the  assess- 
ment in  itself,  separately  considered.  It  ipi,  however,  distinctly 
submitted  by  the  Special  Case,  and  is  one  of  so  much  general 
importance  for  the  guidance  of  Municipalities,  that  we  do  not  feel 
ourselves  at  liberty  to  pass  it  over.  The  solution  of  this  question 
(assuming,  of  course,  that  the  municipality  at  the  time  existed  de  jure 
as  well  as  de  facto)  depends  on  the  meaning  to  be  attributed  to  the 

(6)  1  Q.6.  474.  (7)  2  ^  L.J.M.C.  130.  (8)  30  L.J.Q.B.  305. 
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^^^'        words  "  tben  current  year  "  in  section  79,  in  connection  wiA  enact- 

Bbrrt      ments  in  sections  3S,  S^^  and  12.    On  the  one  hand,  it  was  argued 

Graham      ^^^^  ^^^  ^^^  intended  was  the  ordinary  one,  according  to  the  calen- 

St   h     c  J    ^^^ ' — ^^  *^®  other,  that  having  regard  to  the  prescribed  period,  and 

nature  and  purposes  of  these  assessments,  the  Legislature  meant  the 

municipal  year. 

There  is  apparently  some  mistake  in  the  Special  Case,  in  its  state* 
ment  as  to  the  dates  of  the  election,  respectively,  of  the  aldermen  or 
councillors  and  mayor  of  this  municipality.  For  it  is  said,  that  the 
first  election  was  in  October,  1859,  and  under  the  proclamation ;  but 
there  is  no  mention  of  any  new  election,  as  the  Act  (sections  12  and 
35)  requires  in  February  following — although  the  defendant  was  not 
chosen  mayor,  or  chairman,  until  the  last-mentioned  month.  We 
shall  assume,  however,  for  the  purposes  of  this  judgment,  that  all  the 
elections  took  place  in  due  course ;  and  consequently  that,  in  March, 
1860,  when  the  rate  now  in  question  was  imposed,  the  council  of 
the  municipality  was  properly  constituted.  The  council,  then,  in  that 
month,  made  an  assessment  on  lands  and  buildings  within  the  muni- 
-cipality,  for  the  objects  specified  in  section  79;  but  the  rate  was  so 
assessed  for  six  months  only,  and  was  retrospective  to  the  Ist  of 
January  preceding.  The  question  is,  whether  such  an  assessment  was 
legal;  the  objection  being,  that  every  rate  must  be  for  the  municipal 
year — and  therefore,  we  presume,  not  one  commencing  at  an  earlier 
date,  or  made  for  any  penod  less  than  a  year. 

By  section  8,  the  number  of  councillors  is  to  be  (according  to  the 
amount  of  population)  either  six  or  nine  ;  the  first  day  of  election  of 
whom  is,  by  section  12,  to  be  notified  by  the  Q-ovemment.  But  every 
subsequent  election,  however  near  the  two  days,  must  take  place  on 
the  first  Tuesday  in  Febrnary — or,  as  the  enactment  expresses  it, 
"  in  every  succeeding  year" — except  in  cases  where  a  poll  is  demanded, 
which  will  be  within  seven  days  following.  By  section  34r,  one-third 
of  the  councillors  are  to  retire  on  such  first  Tuesday ;  and  the  pro- 
vision in  section  12,  as  to  the  election  on  that  day,  is  repeated  in 
section  35  with  respect  to  the  vacancies  thus  created.  By  section  31, 
the  councillors  must  choose  or  appoint  a  mayor,  or  chairman,  as  soon 
as  conveniently  may  be  after  each  election ;  who  is  to  retire  at  the 
next  annual  election.  Such  chairman,  and  his  brother  councillors,  form 
the  council.  Then,  by  section  79,  within  three  months  after  sudi 
i^pointment,  the  council  are  annually  to  cause  an  estimate  to  be 
made,  for  the  amount  which  will  probably  be  required  **  for  the  then 
current  year  " — ^for  municipal  purposes ;  which  amount  will  be  raised 
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hj  an  assesBment,  not  exceeding  a  limited  rate  in  the  pound  of  the        1^62. 


annual  value,  on  all  real  property  (with  certain  exceptione)  in  the       Bksby 
municipality.  e^»-^^ 

If  this  "  current  year  "  be  the  calendar  one,  it  must  always  happen  Stephen  C.J, 
that  every  council  (whether  elected  at  an  irregular  time,  under  the 
Governor's  notification,  or  at  the  usual  annual  period),  will  omit  to 
impose  a  rate  in  respect  to  some  portion  of  the  term,  for  which  all 
were  elected — since,  whensoever  elected,  each  will  hold  o£Sco  until  the 
first  Tuesday  in  February;  but  the  rate  will  end  on  the  dlst  of 
December  previous.  And,  in  like  manner,  unless  the  assessment 
utterly  omits  that  intervening  period,  each  rate  will  always  be  imposed 
in  respect  of  a  portion  of  time,  for  which  one*third  at  least  of  the 
councillors  have  not  been  elected  ;  since  it  will  commence  on  the  Ist 
January,  before  that  year*s  election.  Such  a  result  is  so  opposed  to 
constitutional  principles,  that  we  cannot  suppose  it  to  be  sanctioned 
by  the  law.  We  are  therefore  of  opinion,  that  the  "  current "  means 
the  "  municipal "  or  artificial  year ;  the  year  for  which  the  taxing  body 
hold  o£Sce,  and  during  the  whole  of  which — neither  more  nor  less 
(since  the  rating  is  to  be  annual,  and  within  a  limited  time  after 
election)  they  accordingly  have  the  taxing  power. 

The  considerations  stated  appear  to  us  to  be  so  irresistible,  that  they 
cannot  be  affected  by  the  enactment  in  section  38 ;  which  is  that  every 
half-year  accounts  are  to  be  made  up,  to  the  30th  June,  and  31st 
December.  Some  difficulty  is  introduced,  it  must  be  conceded,  by  the 
provision ;  but  not  enough,  we  conceive,  to  defeat  an  important 
principle.  Moreover,  the  30th  section  relates  exclusively  to  actual 
receipts,  and  expenditure,  not  to  moneys  assessed,  and  which  may 
never  be  collected.  And  there  was  perhaps  some  reason,  for  auditing 
the  former  at  the  more  natural  dates.  But,  in  respect  of  assessments, 
there  is  obviously  no  established  or  natural  rule— unless  it  be  the  one 
already  indicated,  that  being  annual,  and  derived  solely  from  a 
delegated  authority,  they  should  be  simply  co-extensive  with  the  term 
of  delegation.  In  Nichoh  v,  JPieiley^  on  the  26th  April  last  (9),  we 
held  that  the  Council  of  a  municipality  could  not  assess  a  rate,  to 
commence  at  a  future  day.  We  think  it  equally  clear,  for  the  reasons 
now  given,  that  they  cannot  assess,  one  to  commence  at  a  past  period, 
itself  anterior  to  the  year  for  which  some  of  them  were  elected,  leaving 
the  others,  as  yet  unknown  the  task  of  imposing  a  rate  for  the  remainder 
of  that  year. 

(9)  AfkU,  p.  1380. 
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1862.  The  Btatute  havlDg  directed  an  estimate,  and  authorised  a  rate,  for 


Berry       *^^®  works  to  be  done  by  the  Council  within  the  year  (that  is  obviously, 
*'•  during  the  entire  year  of  their  continuing  in  oflBce,)  we  do  not  see  that 

v7  R  A  Ii  A  M  • 


Stephen  C.J. 


they  can  assess  a  rate  for  any  period  less  than  that  year.  But  on  this 
point,  we  need  not  give  a  definite  opinion.  The  plaintiff  having 
succeeded  on  other  grounds,  the  verdict  for  him,  is  of  course,  sustained. 

"Wise,  J.  I  only  wish  to  add  one  or  two  observations.  I  entirely 
concur  with  the  principles  laid  down  in  the  judgment  just  delivered, 
but  I  entertain  some  doubt  whether,  in  point  of  fact,  there  was  such 
an  excess  in  the  limits  defined  for  the  municipality  as  to  make  the 
proclamation  void  on  that  ground.  This  doubt,  however,  does  not  in 
the  least  affect  the  result,  for  the  proclamation  is  void,  because  it 
affects  to  unite  "  a  town  "  and  "  a  rural  district,"  for  the  reasons  so 
fully  and  satisfactorily  stated  in  the  judgment. 

I  think  it  right  also  to  mention,  as  an  additional  reason  for  the 
Court  giving  its  decision  upon  both  the  points,  that  in  consequence  of 
the  special  case  being  agreed  to  by  the  ])arties,  the  defendants 
submitted  to  a  verdict  in  a  second  action,  then  about  to  be  tried  before 
me  without  any  evidence  being  adduced  on  either  side. 

Verdict  for  the  pJainliJI^  susfained. 


The  Privy  Council^  on  appeal,  confirmed  the  decision  of  the  Supremo 
Court  (10),  May  26,  18C5. 

Present: — Lord  Kingsdown^  the  Master  of  the  Soils,  and  Sir  JF.  F. 
Williams, 

Lord  KiNOSDOWN  (11).  This  is  an  appeal  from  a  decision  of  the 
Supreme  Court  of  the  Colony  of  New  South  Wales  on  a  special  case. 
The  only  question  which  we  have  to  consider  is  "  "Whether  the  munici- 
pality mentioned  in  the  case  was  duly  constituted  or  created  in  point 
of  law." 

The  Court  below  has  decided  that  the  municipality  was  not  duly 
constituted  or  created. 

The  Appellants,  one  of  whom  has  been  appointed  Mayor  of  the 
Municipality,  and  the  other  of  whom  is  a  Bailiff  who  has  acted  under 

(10)  The  ground  of  the  judgment  of  the  Priry  Council,  is  stated  by  ffar- 
fp-ave,  J.,  5  S.C.R.,  328. 

(11)  This  judgment  was  taken  from  the  printed  copy  supplied  to  the  Chirf 
J^istice,  and  included  in  his  collection  of  cases. 
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liis  authority,  have  brought  this  decision  by  appeal  before  Her  Majesty 
in  Council.  The  Eespondent  Berry^  who  is  a  large  landowner  within 
the  District  thus  alleged  to  have  been  incorporated,  appears  to  main* 
tain  the  Judgment. 

The  question  depends  mainly  upon  the  construction  of  a  Colonial 
Act,  entitled  "  The  Municipalities  Act,  1858."  By  this  Act,  after 
reciting  that  it  was  expedient  to  establish  Municipal  institutions  in 
certain  cities,  towns  and  districts  of  New  South  Wales,  it  was,  amongst 
other  things,  enacted  as  follows : — 

*'  1.  Any  city,  town  or  hamlet,  now  or  hereafter  established,  or  any  rural  dis- 
trict, may,  as  hereinafter  provided,  be  constituted  a  municipality." 

*'2.  The  Governor,  with  the  advice  of  the  Executive  Council,  may  on  the 

m 

receipt  of  a  petition  signed  by  not  fewer  than  fifty  householders  resident  within 
any  such  city,  town,  hamlet  or  rural  district,  praying  that  the  same  may  be 
declared  a  municipality  under  this  Act,  and  stating  the  number  of  the  inhabitants 
thereof,  cause  the  substance  and  prayer  of  such  petition  to  be  published  in  the 
Government  Gazette  ;  and  unless  a  counter  petition  signed  by  a  greater  number  of 
householders,  resident  as  aforesaid,  be  received  by  the  Colonial  Secretary  within 
three  months  from  the  date  of  such  proclamation,  the  Governor,  by  the  advice 
aforesaid,  may  by  proclamation  published  in  like  manner,  declare  such  city,  town, 
or  hamlet,  or  such  rural  district,  to  be  a  municipality,  by  a  name  to  be  mentioned 
in  such  proclamation ;  and  may  also,  by  the  same  or  any  other  proclamation,  define 
the  limits  and  boundaries  thereof,  and  upon  such  publication  the  municipality 
shall  be  constituted  accordingly." 

After  providing  by  the  three  following  sections  for  the  division,  if 
desired,  of  a  municipality  into  wards,  and  for  the  annexation  of  addi- 
tional areas  to  municipalities,  the  6th  section  enacts  : — 

"C.  After  the  constitution  of  any  municipality  by  any  such  proclamation,  all 
previous  proceedings  hereinbefore  required  shall  be  deemed  to  have  been  duly 
taken,  and  no  objection  shall  be  allowed  on  the  ground  of  any  defect  or  iiTegnlarity 
in  such  procee<Ung8,  or  any  non-compliance  with  the  provisions  of  tliis  Act." 

After  the  passing  of  this  Act,  certain  persons  describing  themselves 
as  householders  residing  at  Nowra  and  Nowra  Hill,  Groenhill?,  and 
Good  Dog  presented  a  petition  to  the  then  Governor  of  the  Colony, 
in  which  they  stated  that  they  were  desirous  of  availing  themselves  of 
the  powers  of  municipal  self-government  and  of  the  endowment  con- 
nected therewith  under  the  Municipalities  Act ;  that  the  population  of 
the  town  of  Nowra  and  suburbs  amounted  to  not  fewer  than  GUO. 
They  suggested  that  the  following  be  the  boundaries  of  the  paid 
municipality.  (Certain  proposed  boundaries  were  then  described  in 
great  detail.)  The  petition  then  stated  that  the  petitioners  desired 
that  the  town  of  Nowra  and  suburbs  should  be  divided  into  two  wards ; 


1865. 


Berry 

V. 
( I  RAH  AM. 

Lord 
^iiif/Mdoivn, 
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1865.       tliat  the  ShoaUiaren  Birer  Be  the  hoimdarj  oi  each  waid ;  Mid  thi^t 
BsRSY      A®  said  wards  be  incorporated  by  the  designAtioii  of  the  Nowra  and 


p. 
Gbaham. 


Gk)od  Dog  Ward. 


Lmrl  The  petition,  therefore,  treated  the  whole  district  proposed  to  be 

fm/srrotrft.    in^oyponkted  as  a  town  and  its  suburbs. 

It  did  not  represent' the  proposed  boundaries,  as  corresponding  with 
the  limits  of  any  known  or  ascertained  districts,  or  assign  any  reason 
why  these  boundaries  would  be  the  most  convenient.  The  prayer  of 
the  petition  was  in  these  words  : — 

That  yonr  RxoeQency  and  the  Honorable  the  Executive  Council  may  be  pleased 
to  take  the  premiaes  into  consideration,  and  that  the  aaid  town  of  Nowra,  and 
Nowra  HiU,  OreenhiUa,  and  Good  Dog  may  be  divided  into  two  wards,  and  pro- 
claimad,  with  the  boundaries  aforeoaid,  a  municipality  under  the  Municipalities 
Act  of  1858. 

The  district  proposed  to  be  incorporated  is  within  the  police  distnet 
of  Shoalhaven ;  and  a  counter  petition  was  presented  by  the  Bespondcnt 
and  many  other  householders  in  that  district,  praying  that  no  such 
incorporation  might  take  place.  After  various  advertisements  had  been 
issned,  as  directed  by  the  Act,  the  Oovemor,  with  the  advice  of  his 
Bxeeutive  Council,  issued  a  proclamation,  dated  the  2Ist  SepfaNaber, 
1859,  which,  after  reciting  the  powers  given  by  the  Aet  and  tiie  petition 
for  incorporation,  and  its  publication  in  the  Oovemment  Gagetfe^  and 
that  no  counter  petition,  signed  by  a  greater  number  of  householders 
tesident  within  tho  said  rural  district  of  Nowra  and  Nowra  Hill, 
■Oreenhilla,  and  Gk>od  Dog,  was  received  by  the  Colonial  Secretary 
vrithin  three  months  from  the  date  of  such  publication,  and  reciting 
that  the  Gk>vemor,  with  the  advico  of  the  Executive  Council,  had,  in 
exercise  of  the  powers  ecmf  erred  by  the  said  Acts,  determined  to  declare 
by  proclamation  sneh  mral  district  to  be  a  municipality  ij  the  name 
thereinafter  mentioned,  and  to  divide  the  said  municipality  inlo  two 
wards,  with  the  limits  and  boundaries  thereinafter  defined,  the  Gh>vemor 
proceeded  to  declare  that  the  district  to  be  divided  into  two  wards 
thereinafter  described  should  be  a  municipality  within  the  meaning  of 
the  said  Act,  and  that  the  limits  and  boundaries  of  the  said  municipality 
:and  limits  and  boundaries  of  the  said  wards  forming  the  municipality 
jihould  be  as  foUows. 

The  proclamation  then  proceeds  to  define  tlie  bomidarieB  by  lines  to 
be  drawn  from  certain  known  points  to  other  known  points.  It  defines 
in  like  manner  the  limits  of  the  wards,  which  are  to  be  caUed  Kewta 
and  Gk>od  Dog  wards,  and  directs  that  the  monicipality  shi^  be  called 
by  the  name  of  the  Mnnieinality  of  Shoalhaven. 
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It  will  be  observed  that  the  proclamation  speaks  of  the  district  to  be        1866. 
incorporated  in  very  different  terms  from  the  petition.    The  proclama-       Bjsbuy 
tion  describes  it  as  a  rural  district,  whereas  the  petition  had  spoken    _    ^' 
of  it  as  the  town  of  Nowra  and  suburbs.    By  the  map  referred  to  and 
made  eyidenoe  bj  the  special  case,  it  appears  that  what  is  called  the   Kinfftdovm, 
town  of  Nowra  consists,  including  outhouses  and  barns  and  unfinished 
houses,  of  twentj*one  houses,  and  that  the  population  consists  of 
fourteen  men,  twelve  women,  and  thirty-seven  children.    The  district 
described  in  the  petition  as  suburbs  is  of  a  very  irregular  shape, 
extending  in  its  greatest  length  about  fourteen  miles,  and  in  its  greatest 
bteadth  to  about  eight  miles,  and  as  it  seems  that  the  whole  population 
of  the  town  is  only  sixty-three,  and  the  population  of  the  town  and 
suburbs,  as  referred  to,  is  represented  to  be  not  less  than  600, 
the  population  of  the  remainder  of  the  district  must  have  been 
above  500. 

It  is  at  least  very  singular  that  such  a  district  should  have  been 
described  by  the  petition  as  the  suburbs  of  such  a  town. 

The  objections,  however,  raised  by  tiie  Bespondenis  to  the  validify  of 
ifaie  ineorporatian  were  not  that  the  Governor,  having  been  aeked  to 
xneorporate  a  town  vod.  suburbs,  had  inoorporated  a  rural  district^  but 
quite  of  a  different  character.  They  were  two : — ^L  That  ike  Oovemor 
by  kki  proclamation  had  iBcorporated  a  rural  district  with  a  town,  which 
&e  law  did  not  allow.  2.  That  he  had  included  in  the  incorporation 
•ome  lands  which  the  petitioiters  had  not  prayed  to  have  included, 
and  had  omitted  others  which  the  petitioners  had  prayed  to  have 
included.  Tke  first  objeetion  depends  on  the  1st  and  2nd  sections  of 
tlie  Act  :— 

The  first  section  declares,  that  any  city,  town,  or  hamlet,  now  or 
hereafter  to  be  established,  or  any  rural  district,  may  be  constituted  a 
municipality.. 

The  second  section  provides,  that  after  certain  proceedings  deeeribed 
in  the  Act,  the  Governor  may  by  proelamatton  declare  such  city,  town, 
or  hamlet,  or  such  rural  district,  to  be  a  municipalitfy. 

Upon  the  language  of  these  seetioas  it  is  aigued  that  a  dwtinctian  is 
dmwn  between  a  city,  town,  or  hflOBLlet  on  the  one  hand  and  a  rural 
district  on  the  oilier,  and  that  a  town  and  a  rural  jywtrict  oaanet  be 
ineerpefated  in  one  municipality.  Now  it  is  said  Nowra  la  a  teim  and 
eauMt  be  ioootpofated  with  tiie  remamder  of  the  la&ds  indnded  by 
the  proclamatson  in  one  municipality. 
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1S65.  Tbe  reason  for  this  is  said  to  be  that  the  interests  of  the  town  inaj 

Berry      ^^  diametrlcaTly  opposed  to  those  of  the  rural  district,  and  that,  as  the 

^'       '   question  is  to  depend  in  a  great  measure  on  the  majority  of  votes  of  the 
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inhabitants,  a  populous  town  may  procure  to  be  incorporated  with  it, 
Kingsfhirn.  and  make  subject  to  its  burthens  a  rery  large  and  wealthy  distnct 
much  more  thinly  populated,  deriving  no  benefit  whatever  from  the 
town,  and  strongly  objecting  to  any  connection  with  it.  This  incon- 
venience is  pohited  out  very  forcibly  in  the  Judgment  delivered  in  the 
Court  below. 

That  such  injustice  might  be  attempted  unless  the  construction  of 
the  Act  contended  for  by  the  Kespondcnt  be  maintained,  is  certainly 
true ;  but  on  the  other  hand,  the  success  of  such  an  attempt  can  scarcely 
be  supposed  possible,  since  the  issuing  of  the  proclamation  is  to  depend 
upon  the  discretion  of  the  Governor  with  the  consent  of  the  Executive 
Council,  and  no  Grovemor  or  Council  would  be  likely  to  sanction  such 
a  proceeding. 

But  the  inconveniences  to  arise  from  the  opposite  construction  are 
more  serious,  and  not  to  be  remedied  by  the  exercise  of  any  discretion 
on  the  nart  of  the  Governor  or  his  Council.  If  a  rural  district  cannot 
be  incorporated  in  which  a  city  is  contained,  neither  can  it  be  incor- 
porated where  a  hamlet  is  found  in  it.  In  this  case  what  is  called  a 
town  consists  of  twenty-one  houses,  some  unfinished.  If  a  collection 
of  twenty-one  houses,  how  many  may  make  a  hamlet?  Half  a  dozen 
houses  within  a  short  distance  of  cnch  other  might  perhaps  answer  the 
description.  How  would  it  be  possible  to  find  any  rural  district 
desiring  incorporation  in  which  a  hamlet  would  not  be  found?  It 
appears  to  their  Lordships  that  even  if  the  construction  insisted  on  by 
the  Respondent  were  correct  (which  they  think  that  it  is  not)  it  may 
be  doubtful  whether  the  place  called  a  town  in  this  case  would  be  a 
town  within  the  meaning  of  the  Act.  It  is  stated  in  the  special  case 
that  Nowra  at  the  date  of  the  petition  and  proclamation  was  and  still 
is  a  place  proclaimed  by  the  Governor  as  a  town,  and  was  and  is  a 
town  wherein  fermented  and  spirituous  liquors  may  be  sold  in  quantities 
not  less  than  two  gallons  at  one  time ;  but  it  seems  little  to  reeemble  a 
town  in  any  other  particular.  But  it  is  not  necessary  to  express  an 
opinion  on  this  point ;  on  the  other  ground  we  think  that  the  incorpora- 
tion of  the  rural  district  described  in  the  proclamation  is  not  invalidated, 
because  the  town,  as  it  is  called,  of  Nowra  is  included  in  it.  The 
other  objection  is  of  a  more  serious  character.  It  was  fairly  admitted 
by  the  appellants'  counsel  at  the  hearing  that  if  by  the  proclamation 
considerable  quantities  of  land  were  included  in  the  municipality 
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which  the  Petitioners  had  not  prayed  to  have  included,  the  incorpora-  1865. 

tion  could  not  be  supported.     Now  U])on  this  objection  we  think  we  Bbrky 
are  concluded  by  the  statement  in  the  special  case  in  these  words : — 


Graham. 


"The  area  set  forth  in  the  said  Proclamation  as  thereby  declared  to     ,.  ^^^'^ 
be  incorporated  includes  land  which  was  not  included  in  the  raid 
Petition  for  incorporation,  and  omits  land  which  was  included  in  the 
said  Petition." 

The  map  to  which  we  have  already  referred  shows  the  boundaries  of 
the  district  which  the  Petitioners  prayed  to  have  incorporated  and  the 
boundaries  of  the  district  which  the  Proclamation  incorporated,  and 
there  can  be  no  doubt  that  considerable  quantities  of  land  are  included 
in  the  latter  which  are  not  included  in  the  former.  If,  therefore,  the 
Petition  be  understood  as  praying  that  the  district  included  in  the 
boundaries  which  it  suggests  may  be  incorporated,  there  can  be  no 
doubt  that  the  objection  urged  by  the  Eespondent  is  well  founded. 

But  it  is  said  that  this  is  not  the  true  meaning  of  the  Petition,  and 
that  it  means  to  ask  that  four  districts  known  by  the  names  of  Nowra, 
Nowra  Hill,  Green  Hills,  and  Good  Dog,  may  be  incorporated,  and  it 
is  contended  that  the  boundaries  suggested  are  not  an  essential  part  of 
the  description.  But  supposing  this  to  be  the  meaning  of  the  Petition, 
there  is  no  statement  whatever  in  the  case  that  the  land  included  in 
the  Proclamation  and  omitted  in  the  Petition  are  part  of  any  of  these 
districts,  and  on  the  contrary,  the  statement  in  the  special  case  is 
distinct,  that,  road  the  Petition  as  we  may,  lands  not  included  in  the 
Petition  for  incorporation  are  incorporated  by  the  Proclamation.  This 
objection  appears  to  us  to  be  fatal. 

There  still  remains  to  be  considered  how  far  the  objection  can  be 
cured  by  the  effect  of  the  sixth  clause. 

We  are  clearly  of  opinion  that  this  clause  cannot  be  held  to  have 
the  effect  of  dispensing  with  the  conditions  which  by  the  other  clauses 
of  the  Act  are  made  essential  to  the  exercise  of  authority  by  the 
Governor  and  Executive  Council.  One  essential  condition  is  that 
there  shall  be  a  majority  of  the  inhabitants  within  the  district  sought 
to  be  incorporated  in  favour  of  the  incorporation.  But  the  Petition 
and  Counter  Petition  are  confined  to  persons  residing  within  the  area 
sought  to  be  incorporated,  and  if  the  incorporation  may  include  any 
quantities  of  land  not  included  in  the  Petition,  that  condition  is  entirely 
disregarded,  and  a  district  may  be  incorporated  though  a  majority  of 
the  inhabitants  within  it  may  be  opposed  to  the  incorporation.    If  the 
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1865.       6th  clause  is  to  bave  tbe  effect  contended  for,  an  ineorpomtion  pro- 
^i2RY      claimed  by  the  Governor  could  not  be  disputed  though  every  inhabitant 
t?.  within  the  district  had  petitioned  aeainst  it. 

I^ard  It  is  plain  that  the  6th  clause  was  meant  to  superaede  the  necessity, 

Atngmtoim,   ^^^  g^  proclamation  of  incorporation,  of  proving  the  proceedings  on 

which  it  had  been  founded,  and  to  cure  any  inegularities  or  defects  in 

those  proceedings  and  leading  to  the  proclamation,  and  that  it  does  not 

apply  to  a  radical  vice  in  the  proclamation  itself 


We  must  therefore  humbly  report  to  Her  Majesty  our  opinioft  that 
the  Municipality  in  question  was  not  duly  constituted  or  created  in 
point  of  law,  and  that  the  Appeal  should  be  dismissed.  By  the  tenns 
of  the  order  admitting  the  Appeal,  the  Appellants  xre  to  pay  the 
expenses  of  it,  whatever  may  be  the  result. 


DIGEST 


OF 


SUPREME   COURT  CASES, 


FROM  182B  TO  1862. 


ABANDONMENT.] 


[ACT. 


ABAHINIMMXHT. 

See  FoBBEBBioir. 


ABATSmNT. 

See  NoBAKCE. 


See  OiBMXVAii  Law. 


ABOBianrAL. 

Aborigiiiftb  wiUiiii  the  Iwimdaries  of  tbe  Cdoi^ 
ue  mb j6ei  to  the  ]*w«  of  the  Colony,  and  there 
18  no  differenoe  between  an  oftenoe  eommitted 
bj  them  upon  a  white  man  and  an  offienoe  ujwn 
another  aboriginal.    M.  v,  Mnrrdly  72. 


ABanrr  dsfenbaitis. 

Vortlgft  attadUnnit.— Mti«r  v.  wumm, 

116;  JQmiqrv.  Iboa^ates  Stt  pwU  SmM,94H, 


AOCKPTAirCB. 
AfleOomaaoT. 


A000B9  AVB  sAxnvAcnoir. 

.  Aeoord  and  latiflfdction  is  not  pleadable  to  an 
action  on  a  judgment.    Polaei  v,  Toeth,  ZSU 

Tlie  pajnent  of  a  nialler  •nm^  altbiMi]^  bj 
eheqim, »  not  a  Mtiefiaction  of  •  debt*    Ihid. 


AOOOUHT. 

Aooount  desreed  to  be  k#pt  by  chweb  traatees 
ei  pew-TCbta  and  other  ineome^  pending  a  deeiakMi 
Oil  the  legality  of  the  depoeitioa  of  otteiatiBg 
miiyater.    ^rvee  v.  Lmmf^  965. 


ACCOUNT  STATED. 


Foreign  attWllimilt.**A  letter  from  def en- 
dant>  in  Oanton,  to  plaintiff  in  this  colony, 
acknowledging  that  the  former  is  indebted  to  the 
latter  in  a  certain  amount)  and  authorising  Urn 
to  retain  certain  goods  in  the  colony,  is  sufficient 
as  an  "account  stated"  to  entitle  plaintiff  to 
ptoeeed  by  Fonign  Attachment  against  the 
goods,  in  the  poflKiBsion  of  aHiird  penon,  altiioiigfa, 
the  transaction,  out  of  which  the  eanse  of  sntion 
has  jttiasD,  ocenned  beiywid  the   eobmy.    Sx 


ACQUIESCENCE. 

TrOflpaaS. — Contanoii^  treipass  to  cattle- 
station  acquiesced  in.  lSr&wland  e.  JSumphrey, 
1167. 


ACT  W  PASLIAKENT. 

See  SmftTTn. 


ACL 

COKta  bOBM  moanfB.    2^.  v.  Bveeeli,  110. 


yuLi^ 


1-8U:  ToL  II,pigaa«8-l,no. 


ADMIRALTY.] 
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[AREEST. 


ADHIRALTT. 

See  SnipPiNa. 


ADMISSION. 

See  Evidence. 


ADYEBSE  POSSESSIOK. 
Against  the  Crowii.~lf  the  statute  21 

Joe.  I,  c.  14j  is  in  force  in  the  Colony,  its  effect 
is  not,  where  the  lands  of  the  Crown  arc  the 
subject  of  an  intrusion,  to  put  the  Crown  out  of. 
l)Osse8aion,  but,  having  more  tlian  a  hare  light  of 
entry,  notwithstanding  the  intrusion  be  of  20 
years'  duration^  the  Crown  can  convey  those 
lands  effectually  by  grant,  without  having  re* 
course  to  an  Information  of  Intrusion  (but, 
semhle,  the  statute  is  not  in  force). 

The  Crown  is  not  included  in  the  meaning  of 
the  word  "person"  in  3  &  4  Will.  IV,  c.  27. 
The  right  of  the  Crown  can  only  be  barred  by 
siity  years*  adverse  possession.  Doe  d,  Wilson 
V,  Terry ^  506  ;  and  see  The  King  v.  Steely  65. 


AFFIDAVIT. 

The  word  "settler"  is  not  a  sufficient  legal 
definition  of  the  degree  of  a  deponent,  and  his 
affidavit  will  therefore  be  excluded.  B.  v, 
Cumminge,  289. 

Examination  by  Full  Court  of  affidavit  on 
which  the  order  of  a  single  Judge  was  made. 
Nathan  v,  Legg^  161. 

It  is  the  practice  of  the  Court  to  receive  an 
affidavit,  made  even  during  an  argument,  as  to 
the  mere  service  of  an  order.  Regnolds  v.  Tree, 
400. 


AaEKT. 

See  PmyciPAL  and  Aobxt. 


AaREEMEKT. 

See  CoJTTRACT. 


AIDEB  BT  VERDICT. 

See  Pbacticb  and  Pleadinq— Verdict. 


ALIEN. 

Local  allegiance.— Every  person  who  sues 
in  the  Queen's  Courts,  in  the  absence  of  evidence 
to  the  contrary,  is  reasonably  presumed  to  be  her 
subject ;  if  bom  an  alien,  and  neither  naturalixei 
nor  become  a  denixen,  yet  if  he  owe  local  allegi- 
ance, he  is  a  subject.    Holt  v,  Abbott^  695. 


AMENDXENT. 

See  PfiACTiCB  AKD  Plkadiito,  Justices, 
Prohibitioit. 


APPRENTICE. 

Parent's  consent^Indentnre.— The  com- 
mitment of  an  apprentice,  for  absence  from  his 
apprenticeship,  ^  bad  if  it  does  not  follow  tbe 
terms  of  the  Apprentices  Act,  8  Vic,  No.  2,  s.  4, 
and,  on  an  application  by  habea*  eorptu,  the  con- 
viction may  therefore  be  examined  as  on  a  motion 
for  a  prohibition.  The  Masters'  and  Servants' 
Act,  9  Vie.,  No.  27,  is  not  applicable  to  appren- 
tices. 

A  conviction  is  not  good  in  substance,  when 
the  commitment  is  general,  instead  of  to  solitaiy 
confinement,  and  also  when  the  indenture  of 
apprenticeship  was  never  properly  executed. 

An  indenture  of  apprenticeship,  by  which  a 
son  purports  to  bind  himself  with  his  parent's 
consent-,  the  latter  being  made  a  party  therein 
bnt  not  having  executed  the  same,  cannot  take 
effect.  Sx  parte  JSrmn,  816,  and  sec  ex  parte 
Bgrnfy  reported  at  page  817. 


ARREST. 

Mesne  process— Power  of  Court  to  dis- 
charge.— Defendant  having  been  held  to  bail 
under  3  Vic,  No.  15,  on  suspicion  that  he  was 
about  to  remove  from  the  Colony,  and  discharged 
on  giving  the  Sheriff  a  bail-bond,  afterwards, 
on  the  ground  of  insufHciency  of  tlie  affidavit, 
obtained  an  order  from  the  Judge,  that  the  bail- 
bond  should  be  delivered  up  to  be  cancellei  on 
the  first  day  of  term,  unless  the  Court  shoold 
otherwise  order.  On  application  by  the  plaintiff 
to  discharge  this  order,  held^  that  though  the 
Court  might  liave  no  express  power  to  grant  the 
discharge  under  the  Statute  in  question,  yet  it 
still  retained  its  power  under  the  former  law. 


Vol.  I,  pages  1-812 ;  VoL  II,  pages  813-1510. 
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The  Court  will  examine  the  affidaTits  to  sec 
that  the  cause  of  action  is  certainlj  stated. 
Ifaihan  v.  Legg^  161. 

Ca.  Re.— Discretion  to  discharge  baiL— 

Roberts  V.  Morton,  9^. 

A  Ca.  Re,  cannot  ha  issued  before  tlio  writ  of 
Bammons  in  an  action.      Kemng  v.  Teas,  820. 

Ca.  Sa.— Judgment  Creditor.— Defendant 

haying  entered  into  a  consent  role  for  payment 
of  costs  to  the  plaintiflT,  a  writ  of  ca,  »a,  was 
afterwards  obtained  thereon  bj  the  plaintiff,  and 
the  defendant  imprisoned. 

Held  (per  the  Chief  Justice  and  Manning  J.), 
the  phiintiff  was  a  jodgment  creditor  within  the 
meaning  of  seo.  3»  10  Tic,  No.  7,  on  the  consent 
rule  {Diekineon,  J.  dieeentiente).  Doe  d.  Long  v. 
Delaneg,  502. 

Criminal— without  warrant.— The  Sjd- 

ney  Police  Act,  17  Vic,  No.  31,  sec.  18,  does  not 
empower  an  officer  to  arrest  a  person  for  an 
assault,  howercr  aggravated,  which  was  not  com- 
mitted within  hii  Tiew,  unless  when  he  receiyes 
the  information,  he  rcasonablj  believes  that  there 
has  not  been  a  sufficient  time  to  get  a  magistrate's 
warrant.    Freeman  v.  M^Oee^  1009. 

Arrest  without  imposition  of  hands — 

Greenwood  v.  By  any  276. 

Order  of  Court. — Commitments  of  a  Court 
of  Beoord  need  not  bo  in  writing.  Ex  parte 
MaUeit,  163. 

Contempt. — instead  of  attachment  an  order 
of  the  Court  t)  one  of  its  officers  can  be  enforced 
by  a  fi,fa.    Ex  parte  Hunter,  165. 


ASSAULT. 

See  Cbihixal  Law. 


ASSiaKMEKT. 

See  Iksolvbnot. 


ATTACEXENT. 

See  Abssst  dbfendants—Abbist. 


ATTOBKEY. 

13  Geo,  I,  cap.  09.— An  attorney,  having 
entered  into  an  agreement  with  a  person,  who 
had  been  transported  to  this  colony  for  the  crime 
of  forgery,  in  order  to'  obtain  the  "  good  will" 
and  lerrices  of  the  latter  in  the  practics  of  hi.« 
profession,  is  liable  to  be  struck  off  the  rolls,  and 
the  clerk  to  transportation  for  seven  years  by  12 
Q-eo.  I,  cap  29.  In  this  case,  the  facts  haring 
been  admitted  by  the  person  concerned,  the  Court 
only  ordered  the  agreement  to  be  cancelled.  In 
re  Soberte,  89. 


ATTOBNET-GENEBAL. 

Kotice  to— Prohibition— In  cases  of  convic- 
tion before  Justices  where  the  Crown  is  interested 
in  the  penalty,  it  is  a  condition  precedent  to  the 
hearing  of  a  motion  for  a  prohibition  under  the 
Justices'  Acts,  that  notice  should  have  been  given 
to  the  Attorney- General.  For  a  common  law 
prohibition  such  notice  is  not  necessary.  Ex 
parte  Gagnor,  1209. 

See  also  Criminal  Ikfobmatiox. 


AITCnOKEEB. 
Undisclosed  principal— liability.— Jfor- 

timer  r.  Mart,  938. 

BAIL. 

See  Abb  EST,  Abbkkt  dsfendant. 


BAILIFF. 

See  Sheriff. 


BAKEStUPTCT* 

See  Insolybkcy. 


BAS. 

Trial  at  bar— Bight  of  Crown  to.- 

Winde^er  v.  Siddell,  295. 


BETTING. 
See  Gaming,  and  Cbihinal  Law. 


BIGAHY. 

See  Criminal  Law. 


Vol  I,  pages  1-«12 ;  Vol.  IT,  pages  81»-1510. 
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BILLS  OF  EZCHAKGK 

Foreign  bill— itamp.— The  qvieabion  was 
whether  a  promiisory  note,  made  in  England, 
and  iniufficiently  Btamped,  as  appaafed  by  06 
Geo.  Ill,  0.  184,  and  therefore  aroided  hy  81 
Gko.  Ill,  0.  25,  was  admissible  in  eridenee  in 
this  colony. 

Meld,  on  the  authoritj  of  Aiveg  e.  JIm^mmi, 
that  the  Colonial  Coort-  should  giro  efltot  to  tiie 
verenue  laws  of  Cheat  Britain ; 
also,  (per  the  Chief  Jmgtice  and  Manmnff  J.)  the 
instrament  could  not  be  dealt  with  as  valid  here, 
on  the  broader  ground  that  in  the  country,  where 
it  was  made,  it  was  inopeialiya  and  invalid. 
OUohrUt  o.  DavidM(m,  689. 

Death  of  drawer.— The  drawer  of  a  bill 
undertakes  that  a  drawee  shall  honor  it,  and  if 
he  die  before  presentment,  the  liability  is  trans* 
ferred  to  his  representatiyes,  and  here,  by  54 
Qeo,  III,  0.  16,  the  holder  may  sue  either  the 
executor  or  the  heir.    SoU  v,  Abbott,  695. 


BILLS  OF  LADING 

See  SHiPPiNa. 


BILLS  OF  SALXL 

Conyeyance  of  present  and  fatore  pro- 
perty —  acqniescenee  in  eeizore^-seizure 

of  money.— '-He/^,  on  motion  for  a  new  trial, 
that  the  goods  of  Q-.  and  B.  acquired  after  the 
execution  of  the  bill  of  sale  did  not  pass  thereby, 
but  inasmuch  as  they  were  clearly  intended  so  to 
be,  the  defendant  might  haye  succeeded  on  the 
evidence  adduoed  if  he  had  pleaded  the  seizure 
and  that  Q-.  and  B.  acquiesced. 

The  defendant  not  being  entitled  to  seize 
money  under  the  bill  of  sale,  was  liable  to  the 
extent  thereof  to  the  insolvents,  and  not  having 
mads  an  allowance  to  them  on  that  account,  and 
with  their  acquiescence  until  after  the  sequestra- 
tion, was  liable  to  pay  the  same  sum  over  again 
to  the  creditors  of  the  insolvents  under  sec.  18  of 
the  Insolvent  Act,  but  not  as  money  received  '*  to 
the  use  of  the  assignee."     Morrie  «.  Taylor,  978. 

Registration— declaration  of  trust— in 

consideration  of  money  lent  to  G.  by  A.  and  B.,  Q>. 
gave  a  bill  of  sale  over  oaitaan  goods  to  A.  to 


seouM  payment  to  A.  and  B.,  and  abo  to  secure 
to  B.  payment  of  a  debt  previously  incurred.  A. 
executed  a  declaration  of  trust  on  the  same  date^ 
but  on  a  separate  paper,  ackn3wledging  himself 
a  trustee  for  B.  The  former  deed  only  was 
registered. 

Held  (by  a  majority  of  the  Court),  that  the 
declaxation  of  trust  was  within  section  2  of  the 
Bill  of  Sale  Act     WUeon  v.  Cokeroft,  1867. 


BODY. 

See  CoBOXXB. 


BOTO. 

4  Anne,  eap.  16»  sac.  19— eqnitalde  priaei* 
ples^-payment  into  Court—The  statute,  4 

Anne,  c.  16,  s.  13,  gives  to  the  Court  an  equitable 
jurisdiction,  to  be  summarily  exercised,  to  allow 
the  defendant,  in  an  action  on  a  bond,  to  pay  the 
amount  due  into  Court,  and  in  case  the  amount  is 
in  dispute,  to  refer  ilie  matter  to  the  Prothonotary 
for  »report  thereon.  The  Prothonotary  may  also 
be  ordered  to  report  upon  facie  neoessarily  in- 
volved in  the  question  of  the  amount  due. 

Notwithstanding  the  condition  of  a  bond  be  the 
payment  of  money  by  some  person  other  than  the 
obligor,  and  by  instalments,  the  statute  still 
applies.    Ealee  v,  Dangar,  490. 

Several  persons  entitled.— When  the 

bond  discloses  the  fact  that  other  persons,  beeidss 
the  sole  obligee,  are  interested,  the  conditaon 
being,  to  pay  him  or  one  of  two  other  personi^ 
according  as  they  should  severally  be  entitled, 
payment  to  the  obligee  may  be  in  fact  no  pay- 
ment for  the  purposes  of  the  action,  and  bevood 
the  question  what  payments  have  been  made,  a 
further  enquiry  is  necessary,  to  whom  they  were 
made,  having  regard  to  equitable  principles.    lUi. 


BOUHBABY. 
—  Bearings  without  allowance  for 

magnetic  Yariati0lt--*The  bonndariee  of  the 
land  in  an  information  of  intrusion  were  fixed  by 
the  actual  bearings  without  allowance  for  the 
magnetic  variation,  heid,  although  the  grant  must 
be  taken  to  have  referred  to  the  true  bearings, 
there  was  no  variance.  Attorney- General  e. 
Brown,  8ia. 


Td.  I, 


l>eiS;  YoKU, 


mz-uw. 


BREIACH.] 
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AdmissiOBB. — AdnuBdionB  bj  grantee, 

prior  to  iiBae  of  Oroini  grants  as  to  bonndarieB. 
Doe  d.  Svana  tf.  Ltmff,  827. 

And  969  TBB8PA88. 


BB£ACH» 

See  CoNTJiACTy  Mabsiaox,  AHI)  Ib178T. 


BBBAD. 
Wmej  bread. — *^  TimoTerB  **  ara  oot  fanqj 
bread  witiiin  the  meaning  of  6  Will.  lY,  No.  1. 
Ex  parte  Qodfirey,  1017. 

General  warrant. — ^An  inspector  of  weights 

and  measures,  nnder  6  Will.  IT,  "So,  1,  may  seize 
bread  under  a  general  warrant.    IHd, 


fiXJILBIira  ACTS. 
5  WilL  IV,  Fa  20,  sec.  ^encroacli- 

ment. — A  conviction  under  sec.  4  of  6  Will.  IT, 
No.  20,  for  encroaching  on  the  footpath,  cannot 
include  the  two  penalties,  for  the  commission  of 
the  offence,  and  continuance  of  the  same. 

Such  proceedings  must  be  brought  within  six 
months.    Sx  parte  Younger^  1403. 

An  encroachment  upon  tlie  atreeU  of  Sydney 
cansed  by  rebuilding  oyer  the  alignment  cannot 
be  removed  without  an  adjudication  in  acoordanee 
with  sec.  4  of  6  WilL  lY,  No.  20.  Q^re, 
whether  14  Yio.  No.  41,  see.  100,  could  apply. 

Section  66,  of  20  Yic,  No.  S6,  does  not  extend 
to  a  statutory  nuisance.  Alexander  v.  Mayor  of 
8ffdney,  1461. 

8  WUL  IV«  Ko.  6.*-The  Sydney  Building 
Act,  8  Will.  lY,  No.  6,  is  apparently  copied  from 
14  Qeo.  Ill,  c.  76,  which  provides  for  the  inspec- 
tion of  certain  buildings  by  thelMstrict  Surreyor, 
"  and  such  surreyor  for  his  trouble  thereon,  shall 
be  paid  by  such  master-workman,  or  person 
causing  suoh  building  or  wall  to  be  built,  such 
sum  of  money  for  his  trouble  therein  ae  two 
jtuiieee  ehaU,  hy  any  wriHny  under  their  hande, 
order,  not  exceeding,  &c.,"  ^  and  in  default  of 
payment  of  such  sums,  or  eueh  other  evme  ae  such 
jueHcee  ehall  appointt*  the  same  shall  be  levied 
by  distress  and  sale  nnder  the  warrant  of  one 
justice.  The  local  Act  omits  the  words  in  italics. 
Although  the  Gourt  did  not  decide  thi^t  the  magis- 
trates  had  no  jurisdiction  to  issue  a  warrant  to 


reooTcr  fees  under  the  Act,  but  merely  ^at  it 
was  a  doubtful  case,  held  that  the  Court  ought 
not  to  interefere  by  mandamue,  to  compel  the 
juagistrates  to  act,  when  by  so  doing,  the  latter 
might  be  subjected  to  an  action.  JSx  parte 
Baehanan,  102. 

CitySurvieyor—PenaltieB.— The  City 

Surveyor,  under  the  Act,  20  Vic,  No.  86,  re- 
establishing the  Corporation  of  Sydney,  has  the 
powers  of  the  surveyors  imder  the  Building  Act, 
8  WiU.  lY,  0.  6,  SB.  66,  66,,  and  67,  which  powers 
were  not  repealed  by  6  Yic,  No.  3, 14  Yic,  No. 
41»  and  17  Yic  No.  88. 

The  forfeiture  and  penalty  to  which  persons 
are  liable  under  section  67  of  6  WiU.  1Y«  c  0, 
can  be  recovered  by  action  only,  and  not  sum* 
marily.    Ex  parte  Watt,  1481. 


BY-LAW. 

See  Bailwjly — Munxcifaltit. 


CARTEBS'  ACT. 

Section  1  of  18  Yic,  No.  28,  notwithstanding 
the  grammatical  ambiguity,  repeals  everything 
in  section  40  of  the  Police  Act,  4  WiU.  lY  No.  7, 
whieh  relates  to  the  riding  upon  drays  or  carts 
without  some  person  on  foot  to  guide  them. 

Only  Tchicles  plyiny  for  hire  are  within  the 
enactment  of  18  Yic.  No.  28,  sec  86.  Ex  parte 
Boyne,  891. 

CEBTIOBABL 
Motion  for-— VoUce  of  Grounds.— 

Notice  of  one  of  the  grounds  for  the  motion  to 
quash  a  conviction  not  having  been  given  in  the 
affidavit  in  support  of  the  certiorari,  held  that 
this  was  not  necessary,  as  there  was  no  provision 
to  that  effect  in  the  Colonud  Statutes,  and  7  Qeo. 
lY,  c  48,  sac.  17,  was  not  in  force  here.  jS^.  v. 
Jfaaa,  182. 

From  ftoarter  Seisiens.— The  Su- 
preme Court  has  authority,  after  conviction  and 
judgment  for  felony  at  the  Court  of  Quarter 
Sessions,  to  remove  the  record  of  conviction  by 
certiorari  for  the  purpose  of  quashing  it,  not  for 
etrar  on  the  record,  but  for  facta  extrinsic  of  the 
record. 

Efidenee  of  such  fsets  must  be  brought  before 
theCourtrby 
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After  conviction  a  prisoner  cannot  raise  as  an 
objection  on  the  return  to  a  certiorari  anything 
which  he  could  hare  advanced  in  the  coarl 
below. 

A  defect  in  the  record  cannot  be  advanced  as  a 
matter  of  error,  if  notice  has  been  specificallj 
giyen  of  it  in  the  Court  below,  but  reference  to 
it  may  be  properly  allowed,  as  a  circumstance 
to  be  taken  in  connection  with  other  eyidence 
dehors  the  record.    JRe^.  v.  Hodget,  201. 

Prom  Circuit  Court— Motion  for 

New  Trial. — ^The  Court  has  no  power  to  re- 
move by  certiorari  the  proceedings  in  a  criminal 
case,  tried  before  a  Circuit  Court,  after  sentence, 
whether  the  case  be  felony  or  misdemeanour,  for 
the  purpose  of  entertaining  a  motion  for  a  new 
trial.     Iie(/.  v.  JCvans^  1005. 


CHABTEB  OF  JUSTICE. 

Sec  XI.Sji!  parte  Chung,  1458. 
Sec.  XIII. — Gosling  v,  OrosveHor,  443. 


CHILD. 
Deserted  Wives  and  Children's  Act,  4 

Vic,  No.  & — ^^  parte  Annetrong,  1122  ;  ex 
parte  Mose,  1163. 

Child  Desertion  by  Mother,  32  Vic, 

No.  6,  sec  d.S^g-  v.  Smith,  1382. 


CHITBCH. 

Presbyterian  Chnrch— Receiver  of  Few 
Bents— Synod— Trustees  of  Church  Land. 

— Certain  land  in  Sydney  was  granted  in  the  year 
1826  to  trustees  for  religious  purposes,  and  the 
Scots  Church  was  erected  thereon. 

Held  that  these  retained  the  legal  estate  in  the 
land,  notwithstanding  the  subsequent  Acts,  7 
Will.  IV,  No.  3  s  8  WiU.  IV,  No.  7;  and  4  Vic, 
No.  18  ;  and  although  new  Irusteee  had  been 
elected  under  the  proyisions  of  section  8  of  4  Vic., 
No.  18. 

Also,  that  a  receiver  would  not  be  appointed 
of  the  pew  rents  and  other  receipts  of  a  church, 
the  minister  of  which  had  been  deposed  by  the 
Presbyterian  Synod  of  Australia,  and  that  the 
trustees  would  not  be  enjoined  from  allowing  him 


to  preach  therein,  tlie  legality  of  the  depositions 
being  still  in  dispute,  but  an  order  would  be 
made  that  the  trustees  should  keep  an  accoont 
of  all  receipts  of  pew  rents  and  assessed  rates  and 
of  expenditure  (the  Act  giving  no  power  to  the 
Court  to  interfere  with  Toluntary  oontributioDs), 
and  take  security,  from  the  said  minister  for  the 
repayment  by  him  of  any  moneys  paid  by  them 
to  him. 

The  Court  will  not  grant  a  receiver  of  the  rcDt» 
of  portion  of  a  building  to  the  extent  to  which  it 
encroaches  upon  other  premises,  in  respect  of 
which  a  receiver  may  be  appointed. 

Query,  as  to  the  power  of  the  Presbyterian 
Synod  of  Australia  to  depose  a  minister  of  the 
Church  of  Scotland  holding  a  charge  in  the 
Colony.     Purees  c.  Lang,  955. 

Presbyterian  Chnrch— Power  of  Synod 

to  depose — ^Laches*— in  the  year  1826  certain 
land  in  Sydney  was  granted  by  the  Crown  to  the 
defendants,  the  Bev.  Dr.  Lang  and  Dawd  Ramiaff^ 
and  others  (since  deceased),  as  "  trustees  for  the 
congregation  of  Soots  Presbyterians  in  Sydnej," 
for  the  purpose  of  "  erecting  a  Scots  church,  in 
which  the  ordinances  of  religion  should  be  dis- 
pensed by  a  regularly  ordained  minuter  of  tlie 
Church  of  Scotland.  The  only  congregation  to 
which  the  abo^e  deecription  ooold  apply  was  one 
of  certain  Soots  Presbyterians,  in  which  Dr.  La»ff, 
an  ordained  minister  of  the  Church  of  Scotiand, 
officiated.  In  1832  this  church  with  others  united 
to  form  a  presbytery,  and  in  1883  a  synod  wfr« 
established.  The  latter  body,  acting  under  the 
statutes,  8  WUl.  IV,  No.  7,  and  4  Vic.,  No.  18, 
in  the  year  1842  deposed  Dr.  Lat^,  and  dedaied 
the  church  in  question  to  be  vacant.  Dr.  Xas^i 
however,  was  suffered  by  the  trustees  to  continue 
his  ministration  there. 

A.  suit  was  instituted  by  plaintiffs,  members  of 
the  Synod,  as  representing  that  synod,  and  for  the 
congregation  of  the  church,  in  1856,  pnying  that 
the  defendants  (the  trustees)  might  be  ordered 
to  convey  to  new  trustees,  that  possession  of  the 
church  might  be  given  up,  and  that  the  defecdant, 
Dr.  Lang,  might  be  restrained  from  perfonmng 
the  duties  of  minister. 

Held,  the  statutes,  7  Will.  IV,  No.  8;  8  Will 
IV,  No.  7 ;  and  4  Vic,  No.  18,  were  not  private 
Acts,  since  they  related  to  the  general  comma&it/ 
of  Presbyterians. 
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Also,  that  the  Synod  had  no  power  to  depose 
the  rev,  defendant  from  his  status  under  the  said 
statutes,  hut  had  full  power  to  exclude  him  from 
the  churoh  in  question,  which  was  within  its 
jurisdiction. 

Also  (the  Chief  Justice  diesentiente)  that  the 
prayer  of  the  Bill  could  he  granted}  although  in  the 
pleading  it  was  founded  upon  the  ''  deposition/* 
since  it  appeared  therein  that  the  church  was 
also  declared  '*  vacant"  hy  the  Synod,  and  the 
suit  was  on  hehalf  of  a  charity. 

In  a  case  such  as  the  ahoye,  whore  the  judgment 
of  the  Court  is  appealed  from,  on  grounds  which 
tire  not  frirolous,  the  execution  of  the  decree 
Bhonld  he  suspended  upon  the  defendants  giving 
security.  {A  ttomey-  General  v .  Monroe^  12  Jurist 
210,  followed.) 

Kdd,  by  the  Prir^  Council,  that  the  decree 
below  must  be  reversed  on  the  ground  that  it 
did  not  appear  that  the  plaintiffs  were  members 
of  the  congregation  in  question,  or  that  as  a 
public  body  they  were  entitled  to  institute  the 
suit. 

Also,  that  it  was  very  doubtful  whether,  if  they 
had  any  rights  the  plaintiffs  could  call  upon  the 
Court  to  enforce  it  after  thirteen  years  delay. 
Furvee  v.  Aitorriey- General^  1189. 

Ecclesiastical  law  of  England— B  WilL 
IV,  No.  6— PrerogatiYe  of  Crown  in  Eccle- 

Siailtical  matters. — A  clergyman  of  the  Church 
of  England  in  Sydney  having  excluded  the  Bishop 
of  Sydney  from  his  church  was  cited,  in  accord- 
ance with  the  powers  contained  in  the  royal 
letters  patent  appointing  the  Bbhop,  by  the 
Chancellor  of  the  diocese  ^to  appear  before  him 
and  undergo  the  visitation  of  the  Bishop.  Seld, 
that  a  prohibition  must  be  granted  against  the 
said  Bishop  of  Sydney  and  Chancellor,  inasmuch 
as  the  King's  Ecclesiastical  Law  of  England, 
under  which  and  the  above  letters  patent  the  said 
proceedings  would  have  been  valid,  was  displaced, 
even  if  originally  in  force  in  the  Colony,  by  8 
Will.  IV,  No.  6.  Held,  also,  under  9  Q-eo.  IV, 
c.  83,  s.  24,  the  King's  Ecclesiastical  Law  of 
England  is  not  applicable  to  this-  Colony,  nor  can 
it  be  introduced  by  the  Sovereign  by  virtue  of 
letters  patent  appointing  a  Bbhop,  or  by  long 
veoognition  on  the  part  of  the  members  of  the 
English  Church  in  the  diocese  of  the  said  Bishop. 


(Per  Wise  J.,  Ecclesiastical  Law  is  no  part  of 
the  Common  Law  of  any  Colony.) 

The  Crown  can,  by  virtue  of  its  prerogative, 
create  a  bishopric,  and  nominate  a  Bishop  in  tho 
Colonics. 

A  prohibition  lies,  not  only  against  a  Court 
having  some  jurisdiction,  and  exercising  the  same 
wrongly,  but  also  against  individuals,  assuming 
to  act  as,  but  not  constituting  a  Court.  Ex  parte 
the  Rev,  G.  King,  1307. 


CLAIMS  AGAINST  GOVERNMENT. 

See  CfiOWN,  Actions  by  and  against. 


CLAIMS,  COXJItT  OF. 

See  Caown  grants. 


CODICIL. 

See^FfVLL. 


COLLISION. 

See  Shipping. 


COMMON  LAW. 

Application  of  English  Common  Law  to  this 
Colony,  see  Statutes,  9  Gl^eo.  IV,  cap.  83,  sec.  24. 

English  Ecclesiastical  law  is  no  part  of  the 
Conmion  Law  of  any  Colony.  Ex  parte  the  Sev, 
G.  King,  1307. 

CONDITION. 

See  Contbact. 


CONFESSION. 

See  Eyidxnce. 


CONFLICT  OF  LAWS. 
Foreign  reyenne  law— Promissory  note* 

— The  question  was  whether  a  promissory  note^ 
made  in  England,  and  insufficiently  stamped,  as 
appeared  by  55  Geo.  Ill,  c.  184,  and  therefore 
aToided  by  31  Geo.  Ill,  o.  25,  was  admissible  in 
eridence  in  this  Colony. 

Seldt  on  the  authority  of  Altes  o.  Rodgson^ 
that  the  Colonial  Court  should  giye  effect  to  tho 
revenue  laws  of  G-reat  Britain  j 
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also  (jper  the  Chief  JntUoe  and  JfdWitfl^  J.)  the 
instrament  could  not  he  dealt  with  m  Talid  here, 
on  the  hroader  gioond  that  in  the  eonntiy,  where 
it  wat  made,  it  wu  inoperatiTe  aad  iaralid. 
ailehrUt  v.  Datids<m,  639. 

Imperial  and  Colonial  Land  and  Asiesa- 

mont  Acta.— iZatifea  V.  Weekei^  1406. 


CONSIDE&ATIOV. 

See  CCfSTRACT, 


COHBPntACT. 

See  Cbixixal  Law. 


COHSTABLE. 

Action  againat— Obedience  to  war- 
rant—Statutory da&nce— Notice.— Arrest 

of  plaintiff  bj  defendant  under  a  warrant  "  to 
arrest  a  man  who  calls  himself  Clark."  The 
plaintiff  was  never  identified  as  snchi  and  after 
sereral  remands  was  disdiaxfed. 

Meldf  that  the  warrant  was  good. 

There  may  be  an  arrest  withoat  imposition  of 
hands,  provided  there  be  a  constraint  on  a  person's 
will.  Under  the  above  warrant  the  defendant 
oonld  only  arrest  a  person  who  could  bo  identi- 
fied as  haying  "  called  himself  Clark." 

By  sec.  6  of  24  George  11,  c.  4^  when  the 
officer  has  obeyed  a  warrant,  for  issuing  which 
the  justice  is  or  may  be  liable,  a  copy  of  the 
warrant  must  be  demanded  by  the  plaintiff,  and 
the  justice  joined  in  the  action ;  but,  by  sec.  8, 
when  the  officer,  with  intent  to  obey  a  warrant 
properly  issued,  acts  in  a  aianner  not  authorised 
thereby,  he  must  be  saed  within  six  calendar 
months. 

The  defendant,  by  noting  the  statute  21  Jac.  I, 
0. 12,  at  the  foot  of  his  plea,  was  probably  entitled 
to' give  in  evidence  any  matter  of  defence,  which 
he  had  either  by  oommoo  law,  or  by  that  enact- 
ment, or  by  any  subseqaent  statute. 

lithongh  the  offence  with  which  the  plaintiff 
was  charged  amoimted  to  lafoeny  within  the 
statute,  7  and  8  Geo.  TV,  e.  89,  yet  the  defendant^ 
by  acting  in  supposed  obedieaoe  to  the  warranty 
is  not  entitled  to  the  benefit  ol  maHoe  nnder  that 
statute.    Oreenwoad  e.  JEyoa^  175. 


oovsnTunov. 


OOHTEIEFT. 

See 


CO>TBACT. 
Ottnaideration,  fulnre  oL- 

ZAiek,  118. 


tration  Acta.- -!>»•  d.  Irmmg  V.  ga— ■■,  JBp,  1^ 
885;  Dae  d.  Paaeoek  v.  JQa^,  829;  Ommm  «. 
Sfimke,  947. 

Unilateral  Agreement--€oiiditian  pre* 

cedent. — L.  contracted  with  A.  to  sell  a  eertein 
etfttioii  to  him  at  a  oeitain  prioe  if  the  oiEer  were 
aooepCcd  within  2  months,  this  time 
allowed  for  A.  to  visit  the  pwpeitj,  B. 
the  right  to  sell  to  any  other  in  the  meantiiM!, 
and  promising  in  that  event  that  if  A«  should  effv 
to  purchase  within  the  time  allotted,  he  w9old 
pay  to  A.  a  forfeit  of  £100.  A.,afteralaxtiiigto 
inapeoti  received  a  letter  aanottnoing  the  aale  of 
the  stiUaon  by  B. 

Held,  A.  was  entitled  to  payment  of  the  £100^ 
although  he  neither  completed  the  journey  of 
inspection  nor  made  an  offer  to  pgrrhase.  AHoU 
9.  Ltmee,  1988. 

Promiae  of  Grown  grant— maaance 

of  damagea.— In  a  JMOceedingby  way  of  petition 
of  right  against  the  GK>vemment»  for  not  granting 
an  allotment  of  land  pursuant  to  contract,  it  was 
proved  that  the  Governor,  in  order  to  induce  D. 
to  settle  in  N.S.W.,  promised  him  a  grant  of  land 
at  W. ;  that  D.  gave  up  his  claim  to  an  allotment 
at  W.  ia  consideration  of  a  promise  to  grant  an 
allotment  at  H.,  which  latter  was  not  carried  out. 

Held,  not  to  be  necessary  to  prove  as  a  eondi- 
tion  precedent  that  D.  had  settled  in  the  colony, 
the  agreement  implying  only  that  he  should  settle 
when  the  grant  was  made. 

Held,  further,  that  the  measure  of  damages  for 
the  breach  of  such  a  contract  is  the  higl^^>flt  valne 
which  such  land  as  had  not  been  allotted  had 
acquired.    Dumareeq  v,  £oherteo»,  JVe.  4, 1387. 

Fom-HStatnte  of  Fr«ada— DeUwrj.— li 

is  BO  objeetiott  to  a  verdict  lor  tbe  phinfeiS  for 
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goods  sold  and  delirered  (above  £10),  that  there 
was  no  proof  of  actual  deliveiy  as  required  hj  the 
Statute  of  Frauds,  if  this  defence  was  not  pleaded, 
and  proof  of  a  ooDstruetire  delivery  according  to 
the  custom  of  timher  dealers  is  therefore  suffi- 
cisDt     Caffrey  «.  Taylor ,  812. 

—  Statute  of  Frvidf,  ss.  4  and  17— 
NameB  of  partioB— Quarantee.— The   de- 

dbiation  staifced  that  one  H.  was  desirous  of 
obtaiaing  certain  machinerj,  hut  was  unable  to 
pay  for  the  same,  and  that  a  writing  was  given  to 
H.  by  J.,  signed  by  himself,  and  in  the  following 
words : — "  I  will  furnish  Mr.  Hardy  with  funds 
for  the  purchase  of  a  steam-ei^ine  and  machinery 
for  a  flour  mill,  on  his  suiting  himself  with  the 
same,  and  notifying  the  purchase  to  me.  Yass, 
29  January,  1B54.  John  Jobbins'';  and  the 
phuntiffs  averred  that  H.  delivered  to  them  the 
Bsid  writing,  on  the  faith  of  which  thay  suf^lied 
him  with  the  aaid  machinery.  An  action  having 
been  brought  against  the  executors  of  J.  for  the 
price  of  the  goods. 

Held,  that  the  instrument  must  be  taken  to 
mean  an  undertaking  to  the  vendors,  whoever 
thej  might  be,  to  pay  the  price  of  the  required 
maohineiy  to  them,  and  not  merely  a  collateral 
ondertaking  within  section  4  of  the  Statute  of 
Frauds.    {Viekinson,  J.  disaeniiente.) 

Seld,  also,  the  writing  was  a  sufficient  memo- 
randum of  the  contract  to  satisfy  the  require- 
ments of  the  4th  and  I7th  sections,  although  the 
plaintiffs  wore  not  named  therein.  (D  iokinaon^  J. 
dUnnHente.) 

Notwithstanding  the  rule  of  Court,  excluding 
all  defences  under  the  Statute  o^  Frauds,  unless 
pleaded,  where  a  dedaration  is  demurred  to  and 
diideses  the  fact  upon  its  face  that  there  is  no 
sttffioient  writing,  the  Ooort  will  give  effiset  to  the 
defence,  although  not  pleaded.  Byrnes  v.  WiU- 
9,  No.  1, 1066. 


The  purchaser  of  a  chattel,  of  a  greater  value 
than  £10,  delivered  to  the  seller,  by  way  of 
guarantee  for  the  payment,  a  memorandum  in 
writing  in  theee  words : — "^  I  will  furnish  H,  with 
funds  for  the  purchase  of  a  steam  engine  and 
nuehinery  for  a  flour  mill,  on  his  suiting  himself 
with  the  same,  and  notifying  the  purchase  to  me." 
This  nemo,  was  signed  by  J.,  but  was  not 
addressed  to  anyone. 


In  an  action  against  J.  to  recover  the  price  of 
the  machinery, 

Seld  (by  the  Chief  Justice) ,  the  contract  was 
not  rendered  yoid  by  the  Statute  of  Frauds,  as 
the  plaintiffs'  names  could  not  have  been  in- 
serted in  the  memo,  when  it  was  written  ;  the 
Statute  does  not  invalidate  a  contract,  other- 
wise good,  for  want  of  evidence,  of  which  the 
contract  is  not  susceptible.  Williams  v.  Lake 
distinguished.  The  above  memo,  was  an  agree- 
ment to  pay  the  price  of  the  machinery  to  the 
plaintiffs. 

Seld  (by  MUford,  J.),  the  contract,  if  any, 
could  only  be  taken  ss  a  promise  to  H.  to  pay  for 
the  machinery  when  proenved. 

On  appeal,  before  the  lM,vy  Council, 

Meld,  both  the  parties  to  a  contract  are  re- 
quired by  the  17th  sec.  of  the  Statute  of  Frauds 
to  be  specified  in  writing,  either  nominally  or  by 
description  or  reference,  and  therefore  the  abore 
memo,  is  not  suflleient.  A  promise  in  writing, 
signed,  to  pay  to  a  person  unnamed,  who  shall 
furmsh  goods  to  the  writer,  or  to  a  third  person 
making  default,  wiU  become  a  binding  eontraot 
witli  anyone,  whosoever  he  may  be,  wiio  shall 
aooept  the  promise  in  writing  and  furnish  the 
goods. 

The  contract  was  in  fact  a  promise  to  furnish 
H.  with  money  to  pay  for  the  machinery,  and 
although  plaintiffs  had  not  been  paid  by  H.,  it 
would  hare  been  a  good  defcnoe  to  an  action 
properly  framed  if  it  could  be  shown  that  J.  had 
furnished  H.  with  the  necessary  funds.  Bymes 
e.  Williams,  So.  2, 1479. 


—  Statute  of  Frauds,  as.  1  and 
Action  of  trespass  brought  to  enforce 
ai^reement  invalid  bj  the  statute. — An 

unwritten  agreement  having  been  entered  into  by 
plaintiff  and  defendant,  that  plaintiff  should  have 
defendant's  land  for  five  years  and  keep  thereon 
defendant's  sheep,  plaintiff  in  aooordance  there- 
with entered  and  received  the  said  sheep.  Sub- 
sequently defendant  demanded  the  sheep«  and,  on 
plaintiff's  refusal  to  restore  them,  entered  the 
land  and  took  them.  To  an  action  on  the  trespass 
defendant  pleaded,  lst«  the  Statute  of  Frauds,  and, 
2nd,  cross  action  for  damages  arising  out  of 
plaintiiFs  hreaches  of  the  agreement. 
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Seld^  on  demurrer,  the  agreement,  per  w,  by 
the  first  section  of  the  Statute  of  Frauds,  could 
onlj  have  the  force  of  a  lease  at  will. 

The  agreement  that  plaintiff  should  keep 
defendant's  sheep  on  the  land  was  an  inseparable 
part  of  the  contract,  and  should  also  hare  bee^ 
in  writing. 

Where  an  action  of  trespass  is  brought,  really 
to  enforce  an  agreement  rendered  inralid  by  the 
Statute  of  Frauds,  a  plea  of  the  statute  is  a  good 
answer  to  the  cause  of  action.  Sutton  v.  Lititot, 
1229. 

Illegal  contract— Gaming.— CAamSffr;  v. 

Terry ,  430  j  Aniutrong  v.  O'Brien,  1235. 

Contract  by  Correspondence.— Beliyery  of 

subsequent  letter  before  one  of  earlier  date. 
Tooth  V,  Flemhig,  1152. 

Contract  under  Seal  —  Improvident 
agreement -Implied  duty.— ^«/«i?  f.  Kinj, 

282. 

Sale  of  goods  ^'ex  Dankberheid  "— 
Delivery  in  reasonable  time.— A  contract 

for  sale  of  goods  *'  ex  DanHerheid"  made  at  a 
time  when  the  said  ship  was  bound  to  Sydney  on 
a  voyage  from  England,  is  not  distinguishable 
from  a  contract  for  the  sale  of  goods  to  arrive, 
and  docs  not  imply  that,  irrespective  of  the  actual 
cTent  of  the  ship's  arrival,  the  goods  are  to  be 
delivered  in  a  reasonable  time.  Hug'kes  v.  Oreer, 
846. 

Uncertainty  in  terms. — Sale  of  station. 

Tooth  V.  Fleming,  1152. 


CONYETAKCE. 

See  TixDOB  and  PntCHASEB. 


CONTBIBUTION. 

between  purchasers  of  land  subject  to  a 

prior  mortgage.     Terry  r.  Osborne,  806. 

— ^—  between  co-trustees  who  have  committed 
broaches  of  trust  in  different  degrees.  Wtntworih 
V,  Totnpson,  1238. 

CONTBIfiUTORT  NEGLiaENCE. 

Spicer  v.  Hunter  Biter  8.  N.  Co,,  1851. 


CONVERSION. 

Arrest  of  ship  by  Marshal  of  Vice- Admiralty 
Ck>urt-.    Lyons  v,  Elyard,  828. 

Insolvent's  goods.     Wilson  v,  Cohcroft,  1267. 


CONVICTION. 
See  Criminal  Law— Justices. 


CORONER. 

See  Statutes,  4  Ed,  1, 9t<it,  2. 

Mutilation  of  dead  body.— The  defendant, 
not  being  a  duly  qualified  medfcal  practitioner, 
dissected  and  remoTed  parts  of  the  body  of  a 
deceased  person,  with  the  intent,  according  to  the 
information,  of  preyenting  due  inquiiy  into  the 
cause  of  death.  This  act  'is  a  criminal  nusd^ 
meanour,  as  tending  to  defeat  the  object  of  the 
Coroner's  inquest,  and  being  contra  honos  nonet. 
The  defendant  haying  demurred  to  the  whole  of 
the  information,  was  held  to  hare  admitted  all 
the  facta  stated  therein,  and  to  be  estopped  h^ 
the  record  from  affirming  that  there  was  no 
legally  appointed  Coroner  for  Sydney.  Eeff»  r. 
SnsseV,  110. 

Exhumation  of  dead  body— The  Snpieme 

Court  has  jurisdiction  to  order  the  exhumation  of 
a  body,  for  the  purpose  of  a^o^^mor/em  examina- 
tion, although  an  inquest  has  already  been  held. 
JSteff,  r.  ClarJcson,  593. 


COSTS. 

I.  Common  Law. 

II.  Cbikikal  Law. 

III.  District  Court. 

IV.  EQurrr. 


I.  CoxuoN  Law. 
Certificate  to  depriTe  of— The  pliin- 

tiff  in  an  action  for  libel  haying  recoyeied  one 
farthing  damages,  the  defendant  applied  to  the 
presiding  Judge  to  certify  to  deprive  the  plaintiff 
of  costs  under  43  £liz.,  cap.  6. 

Eeld,  the  Court  had  no  power  to  grant  snch 
certificate.    Brady  v.  Cavanayh,  107. 

Where  a  plaintiff  recovered  4Qb.  damages,  for 
false  imprisonment,  in  the  Supreme  Court,  the 
Judge  refused  to  certify  to  deprive  him  of  oost«i 
since  it  was  not  clear  beforehand  that  he  wonU 
not  recover  £30  and  upwards.  Freeman  v.  M'Ottt 
1009. 
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Certificate  for  costs.— in  oi-dcr  that  a 

Judge  may  grant  a  certificate  to  a  plaintiff  for 
liis  costs,  there  is  no  necessity  for  either  party 
to  be  present. 

A  Jadge  may  also  on  reconsideration,  and  on 
fresh  evidence,  alter  his  decision  already  given. 
Cohcroft  ©.  Clark,  1383. 

— Circilit  Court— Certificate  to  deprive 


of  costs. — ^Tlie  Judge  presiding  over  a  Circuit 
Court  has  no  po^cr  to  grant  a  ccrlificato  to 
depriTO  plaintiff  of  costs,  as  at  JVwi  Prins  in 
Sydney,  the  Circuit  Courts  being  distinct 
tribunals. 

The  statute  43  £liz.,  c.  C,  even  if  in  force,  has 
been  virtually  repealed  by  the  practice  established 
under  the  present  rules  of  Court. 

{Per  the  Chief  Juttice)  The  43  Eliz.,  c.  6,  never 
uras  in  force  in  the  Colony.  McDonald  v.  EllioUf 
761. 

—  New  trial— party  snccessfal  twice 
on  one  issue— detention  of  witnesses.— 

The  plaintiff,  who  succeeded  on  one  issue  at 
the  trial,  and  obtained  a  new  trial,  is  entitled  on 
succeeding  on  the  same  issue  at  the  second  trial, 
to  have  his  costs  of  that  issue  at  the  first  trial, 
and  in  connection  therewith  to  a  portion  of  the 
brief  fees,  but  not  to  costs  for  searches  which 
were  equally  necessary  on  the  other  issues. 

The  defendants  in  their  costs  on  the  other 
issues  are  entitled  to  expenses  of  detaining  wit- 
nesses, if  it  appear  reasonable  to  the  Prothono- 
tary,  that  they  should  have  been  so  detained, 
rather  than  examined  de  bene  esse;  hot  if  not, 
then  the  defendants  are  only  entitled  to  the  cost« 
of  one  examination  order  in  respective  of  all  such. 
In  deciding  this  point  the  Prothonotary  is  right 
in  using  the  affidavit  of  increase,  and  in  referring 
to  the  Judge's  notes  of  the  evidence,  on  the 
question  of  fact  which  is  to  guide  his  decision. 
Towns  V,  Undertoriteraf  ^c,  616. 

Nonsuit  set  aside— When  a  plaintiff 

succeeds  in  setting  aside  a  nonsuit,  he  is  entitled 
to  liis  costs  of  the  motion,  but  each  party  must 
pay  his  costs  of  tlie  first  trial.  Emerif  v.  Arm- 
strong,  887. 

Discontinnance— Special  Jury.— A 

plaintiff,  who  has  discontinued,  is  liable  for  the 
costs  of  a  Special  Jury,  paid  by  the  defendant. 


and  also  for  the  defendant's  costs  of  obtaining 
the  order  for  the  fame.  Bank  of  Attatralasia  v. 
Walker,  504. 

Technical  objection.— Leave  to  appeal 

to  the  Privy  Council  having  been  refused  on  a 
technical  objection,  costs  were  not  granted,  as  it 
was  believed  that  leave  would  be  given  by  the 
Privy  Council.     Terry  t>.  Hoiking,  819. 

Expenses  of  survej  and  map.— 


Expenses  incurred  in  the  etirveg  of  land,  from 
which  a  map  was  prepared  for  use  at  the  trial  of 
an  action  of  trespass,  cannot  be  allowed  on  taxa- 
tion, even  though  the  map  was  absolutely 
necessary  to  understand  the  evidence;  the  cost 
of  making  the  map  may  bo  allowed.  (The  Chief 
Justice  disa.)     Cameron  v.  Hay,  1358. 

43  Geo.  Ill,  cap  46,  sec.  a— This 


statute  is  not  in  force  in  New  South  Wales. 
Simmons  v,  Taylor,  1050. 

Consent  rule,  for  payment  of  costs.— A 

consent  rule  for  the  payment  of  costs  may  be 
enforced  by  writ  of  Ca,  Sa  under  10  Vic,  No.  7> 
sec.  3.    Dos  d.  Long  v,  Delaney,  602. 


II.  Cbimixal  Law. 

Costs  of   Criminal    Information.— The 

Court  can  discharge  a  rule  for  a  criminal  infor- 
mation with  costs  (per  the  Chief  Justice  and 
Therry,  J.,  Dickinson,  J.,  duhitante),  iper  the 
Chi4f  Justice, — In  certain  cases  of  misdemeanour, 
the  Queen's  Bench  in  England  has  the  same 
power  by  statute,  of  directing  the  filing  of  a 
criminal  information,  that  this  Court  possesses  in 
cases  both  of  misdemeanour  and  felony.  But  that 
Court  without  any  enactment  in  that  respect,  has 
the  power  of  discharging  a  rule  nisi  for  any  such 
information,  with  ooBta,  I  conceire  that  this 
Court,  therefore,  the  circumstances  being  the 
same,  and  its  jurisdiction  being,  by  statute,  as 
ample  in  all  cases  as  that  of  the  Queen's  Bench, 
also  possesses  that  power.]  Hey.  v.  M'Innis,  356« 
359,  365. 

Criminal  Information— Public  Officer.— 

On  an  unsuccessful  application  for  a  criminal 
information  against  a  publio  officer  for  an  official 
act,  the  defendant  is  entitled  to  costs,  although 
defended  by  the  Crown  law  officers..  Blaekett  v. 
Newman,  1117. 
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PriTate  proMcator,  liability  ol— JB«^.  «• 

Ixng^  1198. 

III.  PI8TBICS  COVBT. 

Acts  done  out  of  Court.— On  tbe 

taxation  of  oofti  of  a  Niit  in  the  Diitriet  Conit, 
whether  a*  against  a  etient»  or  between  parl^  and 
partj,  in  respect  of  what  is  done  in  Conrt,  only 
0uch  charges  can  be  allowed  as  are  fixed  by  tbe 
Act,  but  this  rule  does  not  apply  to  what  is  done 
OMt  of  Court.    Moffat  e.  O'TooU^  1364. 

Interpleader  inae  orer  jno— origi- 
nal verdict  nnder  £10.— JP»  i^aru  8amdo», 

1381. 


rv.  Equity. 

Bole  difeharged,  bnt  respondent  snc- 

ceeded  Onlj  in  form* — Costs  (following  Walker 
9,  Webb)  allowed  to  neither  side,  on  the  discharge 
of  a  rale  nisi,  the  re^Midents  haTing  sueoeeded 
in  form,  bat  substantiaUy  failed.  Clarke  e.  Terff, 
763. 

One  of  sncceBefol  parties  guilty  of  firaud. 

—Decree  below  (in  farour  of  plaintiff)  reversed 
without  costs  to  one  defendant  (guilty  of  fraud), 
no  costs  of  appeal.    Cockerqft  v.  Hamejf,  1061. 

Interim  injunction — ^imperfBct  groundi* 

"Interim  injunction  obtiined  ex  parte  on  imper- 
fect materials — costs  of  motion  to  dissolre  the 
injunction,  which  was  granted,  made  defendant's 
eoets  in  the  suit.    Morewood  e.  Flomer,  1109. 

Appeal  Ixj  infimt* — A  decree  against  an 
infant  defendant  haring  been  made  withmtt  costs, 
his  appeal  therefrom  must  be  dismissed  with  costs. 
Syere  v,  Brown^  1186. 

Siffieolt  oonstrucMon  of  agreements- 
Appeal  bj  both  partief.— Although  the  de^ 
fendant  lias  been  on  the  whole  uneiiccessful  in 
the  suit,  the  plaintiff  is  not  entitled  to  obtain  our 
eonstruction  of  a  Tery  difficult  agreement,  entirely 
«t  his  adversary's  expense.  The  costs  of  the 
Appeal  nnst  be  home  by  each  par^,  becanse  each 
hat  alike  appealed,  and  neithev  has  entirely  sac* 
oeedsdi  &r  the  decree  has  Taried,  as  to  a  portion 
in  fsToor  of  tbe  plaantiil^  bnt  as  to  other  portions 
in  fafonr  of  the  defendant.  Tooth  e.  Fhmitiff, 
1182. 


COVENANT. 
Agreement  to  work  only  for  plaintiflL— 

Action  on  the  case  in  whieh  plaintiff  declared  on 
on  agreement  under  scsl,  whereby  he  agreed  to 
proceed  to  Australia^  and  work  for  the  defendant 
as  a  collier,  and  to  work  for  no  other  unless  by 
permission  of  the  defendant,  payment  to  be  made 
according  to  the  amount  of  work  done.  The 
plaintiff  aTcrrcd  that  the  defendant  was  thereby 
under  a  duty  to  proride  the  plaintiff  with  a  rea^ 
sonable  quantity  of  work  for  his  maintenanoe  and 
support)  but  had  failed  to  do  so. 

Meld,  on  demurrer,  that  there  was  no  express 
or  implied  contract  to  find  full  employment,  and 
consequently  no  duty,  and  that  if  there  were  a 
duty,  not  Caee  but  Covenant  was  the  appropriate 
remedy.      Tulip  v,  £i*y,  288. 


CRIMINAL  LAW. 

I.  OVFBVOXS. 

XL  PBAcnoi. 

1.  Appeal. 

8.  Smdenee, 

4m  It^ormatiom  hy  Attomeg^Gtmerak 
6.  Informaiicn  nnder  9  &eo.  IV,  tap,  89^ 
see.  6. 

6.  Pleading. 

7.  jteec^netancee^ 
S.  TriaL 

9.  Semtenee  and  JWuiswnrf* 

10.  Priaonet^e  propertp» 

11.  Drmnki 


I.  Ormrcss. 

Abduction.— Inducing  or  penwiading  a  gicl  to 
leare  her  parents^  or  remais  absent  from  tiieas^ 
withoot  any  aotnal  taking  by  the  accused,  pereoB- 
ally  or  by  an  agents  coostrtintes  tiie  offenee  of 
abduction,  within  sec  20,  of  9  Geo.  IT,  c.  31. 

Begina  e.  Meadome  not  followed.  Reig.  sl 
Abbott,  467. 

Bigamx— En^ish  Xarriage  Acts--de» 

daration. — ^The  prisoner  was  married  to  O.  by 
a  olergynan  of  the  Church  of  Bngland,  and  after- 
wards,  in  the  lifetimt  of  C.  went  throng  the 
ceremony  of  maniage  with  (}»  the  '^^^'^^^^g 


ToLU 


lr«s;yeLU, 


ffll^-IWlff 
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Tninirter  being  »  Fmb jteriaa.  A  written  deelara- 
tion  to  the  effect  th«t  one  of  the  parties  was  a 
member  of  the  Preebjterian  Church*  was  not 
taken  by  the  minister,  as  required  bj  5  Will.  lY, 
No.  2,  but  it  was  proved  that  a  rerbal  statement, 
that  G.  was  a  member  of  that  Church  was  made 
bj  the  priaoner.  The  latter  was  tried,  and  found 
gviilj  of  bagamj. 

Meldf  the  prisoner's  declaration  to  the  minister, 
that  G.  was  a  Preebyterian,  was,  as  against  him- 
sdf  » soiBcient  evidence  of  her  being  a  member  of 
the  Ohureb,  caUed  in  the  Act  5  WilL  IV,  Ho.  2, 
the  Presbyterian  Cbnroh  of  Scotland* 

^nio  second  ceremony  acquired  no  validity  by 
the  Act,  6  Will.  IT,  No.  2»  because  it  wae  not 
accompanied  by  the  written  declaration,  as  thereby 
required  {CtUUrall «« Stt>$simaufollofoed), 

If  tlie  ancient  Bnglish  marriage  law  be  in  force 
in  the  Colony  (on  which  point  the  ChirfJmalie^ 
and  Thmrp,  J.,  refused  to  give  an  opinion)  the 
ceremony  was  invalid  by  that  law.  (ffs^r.  v,  MUlit 
atid  Catkerwood  v,  Cculan  followed^ 

Tbm  conviction,  however*  must  be  affirmed. 
(Ihe  Court  assigned  different  grounds  for  the 
latter  decision.) 

{Per  the  Ckitf  JuMm  and  T%erfy,  J.)  Even 
though  a  valid  marriage  would  not,  in  any  event, 
have  been  effected,  the  prisoner's  entering  into 
that  ceremony  amounted  to  that  orime.  (jBit^.  e. 
and  Jbjv»  9.  jpitnnm.) 


(Per  DidHnwmi  J.)  The  second  ceremony  wae 
a  valid  marriage  per  verba  de  praeeeniL  This 
marriage  acquired  no  validity  from  the  ceremony 
performed  by  the  minister,  but  as  the  ict,  6  Will. 
lY,  No.  2,  contained  no  clause  of  nullity,  it  was 
Boi  made  void  thereby.  Nor  was  it  avoided  by 
the  Bnglish  Marriage  Acts»  26  Geo.  II,  e^  8S^ 
•b  18,  and  4  Geo.  lY,  c  76,  s.  83,  these  not  being 
m  foroe  in  the  Colony.  (Bex  o.  Malomy,  1886, 
r,p.74.) 


The  decision  in  JBtegina  v.  MiUie  was  based  on 
the  law  anterior  to  the  Harriage  Acts;  which 
law,  being  founded  on  positive  institutbns  (the 
Instttotes  of  Sdmnnd  and  of  Lanfrano),  is  a 
portion  merely  of  tho  Urn  eeriptOj  or  at  any  rate 
ol  the  eostomaxy  law,  and  is  no  part  of  the  pure 
oonuiion  law  of  England.^  This  also  is  not 
applicable  to  the  colony. 


Marriages  per  verba  de  praeeenii  were  not 
invalidated  by  the  7  Will.  lY,  No.  6.  Se//.  v. 
Soberte,  6i4u 

Bsglith   Marriage  Lvw.Seff.  v. 

Moloney,  74. 

Proof  of  marriage— Identity   of 


parties. — On  the  trial  of  a  prisoner  for  bigamy 
there  was  no  direct  evidence  of  the  first  marriage, 
but  the  fact  of  a  marriage  between  certain  parties 
was  proved  by  the  registry  book,  and  evidence 
was  given  of  the  acts  of  the  prisoner  and  his 
alleged  fixet  wife  to  identify  them  as  the  parties 
so  married.  Held^  the  evidence  was  sufficient  to 
SQstain  the  eenriotion. 

By  sec  4»  8  Yic.,  No.  7,  a  copy  of  a  duplicate 
certifioate  to  be  filed  in  the  Supreme  Court  was 
made  the  only  evidence  of  a  marriage  under  the 
Act.  JSTsM,  although  the  marriage  was  proved 
by  the  original  register,  and  it  was  no  part  of  a 
ndnister^a  dmiy  to  keep  the  sama,  the  prisoner 
was  estopped  from  relying  on  the  objection,  the 
exelusion  of  theevidenoe  not  baring  been  claimed 
at  the  trial.    Meff,  v.  Taafr,  718. 

—  Marriage  per  verba  de  praeeenti— 

declaration* — ^^he  prisoner  was  proved  to  have 
been  twice  married,  the  first  ceremony  having 
been  performed  by  a  Roman  Catholic  minister, 
but  in  the  absence  of  the  latter  there  was  no 
erideBoe  whether  the  declaration,  provided  by 
ft  Will.  I Y,  No.  a,  was  taken  or  not. 

Seid,  the  prisoner's  oonriction  of  bigamy  was 
good,  and  that  the  ceremony  in  question  was 
either  a  marriage  according  to  the  common  law 
of  England  per  verba  depraeeenti,  or  a  marriage 
according  to  that  law,  as  altered  by  the  Saxon 
Constitution,  which  required  the  intervention  of 
a  "  mass  priest.'*    JBc^  e.  BondewortM,  870. 

Breach  of  the  peace— dueL-^Inciting  to 

fif^t  a  dneL     Me^.  v.  Bland,  58i;    Thorn  e. 

Burglary— place  under  eejiarate  roo'.^ 

The  prisoners  were  found  guilty  of  burglary  in 
the  dweUiny  homee  of  B^  and  of  stealing  therein 
property  of  B,  and  his  partners.  Two  questions 
were  reaarvod  lor  consideration*  vis.  ^— whether 
the  place  broken  into  (an  office,  part  of  a  mill 
and  fl«uf  warehonae,  in  which  none  slept,  and 
under  a  sepamte  voof  from  that  of  the  dwelling 
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]ioa8c  of  B.y  but  communicating  bj  a  door)  was 
part  of  the  dwelling  house;  and  whether  the 
place  must  not  be  described  as  the  dwelling  house 
of  B,  and  partners,  being  used  solely  for  partner- 
phip  purposes. 

ffeld,  that  as  there  was  a  direct  internal  com^ 
munication,  the  cases  before  7  and  8  Geo.  lY, 
c.  29,  still  goTemed  the  matter,  and  the  place 
was  part  of  the  dwelling  house ;  also  that  the 
occupation  by  B,  was  rightly  described.  Beg.  o. 
ITichoU,  233. 

Carnally  knowing— assault.— The  prisoner 

was  indicted  for  carnally  knowing  a  diild  under 
ten  years  of  age,  under  the  proTisions  of  9  Geo. 
lY,  cap.  31,  sec.  17,  and  being  acquitted  by  the 
Jury  on  this  charge,  was  found  guilty  of  a  com- 
mon assault,  without  the  child's  consent,  in 
accordance  with  1  Yic,  c.  85,  sec.  11,  which  pro- 
Tides  "  that  upon  the  trial  of  any  x>er80n,  for  any 
felony  whatever,  when  the  crime  charged  shall 
include  an  assault  against  the  person,  it  shall  be 
lawful  for  the  Juxy  to  acquit  of  the  felony,  and 
to  find  a  Terdict  of  guilty  of  assault  against  the 
person  indicted,  if  the  eyidence  shall  warrant 
such  finding. 

Held,  that  the  conyiction  was  wrong,  since  an 
assault  on  the  person  is  no  legal  ingredient  in 
the  offence  charged. 

The  fact  that  the  child  resisted,  would  not  the 
less  have  made  the  prisoner  guilty  of  carnal 
knowledge,  if  the  ofEence  hod  been  completed, 
although  he  might  have  bean  equally  amenable 
to  trial  for  rape  (per  the  Chief  Justice  and 
d*Beclcett,  J.,  Dickinson,  J.,  dissentieute).  (per 
Dickinson,  J.), — If  the  offence  had  been  com- 
pleted the  proof  of  an  assault  would  haye  made 
the  prisoner  guilty  of  rape,  and  entitled  to  an 
acquittal  on  this  charge.    Beg.  v,  Weldon,  230. 

Conspiracy— avennent  of  overt  acts.— 

The  defendants  were  charged,  in  substance,  that 
being  gold  brokers,  they  had  conspired  to  defraud 
all  who  brought  gold  to  them,  and  one  P.  in 
particular,  by  the  use  of  false  weights.  Held,  the 
ayerment  of  oyert  acts,  and  of  the  ownership  of 
the  gold,  was  unnecessary.  (Beg,  v.  Barker  dis- 
tinguished).   Beg,  V,  Nash  and  Forbes,  905. 

Disorderly  house— boxing  matclL— An 

entertainment,  in  the  nature  of  a  boxing  match, 


in  a  priyate  house,  to  which  admission  is  duu^ged, 
is  within  the  Act,  9  G^.  lY,  No.  14>  s.  1.  Beg, 
V,  Egan,  588. 

brotlieL— -The  Statute,  25  Qceo.  II,  cap- 


86,  lec.  8,  is  in  force  in  N.  S.  Wales.  Beg.  v» 
Brtoin,  1349. 

Embezzlement. — ^Property  of  an  unincorpo- 
rated Company  embezzled — Allegation  of  owner- 
ship.   Beg.  V.  Toicnend,  436. 

Escape,  permitting. — A  constable  is  liable 
for  negligently  permitting  a  prisoner  to  escape, 
notwithstanding  that  the  prisoner  was  not  de- 
liyered  to  him  by  name,  but  the  warrant  addressed 
to  all  constables  generally.     Beg.  v.  2Wor,  1023. 

False    pretences— falsity    known    to 

prosecutor. — A  finding  of  the  jury  that  prisoner 
is  guilty  of  obtaining  a  cheque  by  false  pretences, 
but  that  the  person  from  whom  it  was  obtained 
knew  that  the  representation  was  false,  amonnta 
to  a  yerdict  of  not  guilty.    Beg,  v.  Korff,  716. 

joint  repre8entation.--0ne  prisoner, 

in  the  presence  of  the  other,  said  to  the  prosecutor, 
"  We  "  (or  "  I ")  "  haye  a  bit  of  gold  for  sale,"  and 
afterwards  produced  some  metal,  which  was 
cleaned  by  the  other,  and  then  purchased  by  Uie 
prosecutor.  One-third  of  the  metal  was  brass. 
Held  a  representation  by  botli  prisoners,  that  all 
the  metal  produced  was  gold. 

It  was  found  that  part  of  the  metal  was  not 
gold,  that  the  pretence  w^s  fraudulently  made, 
and  that  the  prosecutor  was  thereby  induced  to 
part  with  his  money.  Held  the  false  representa* 
tion  was  a  pretence  within  the  statute.  Beg,  r. 
Bhsworth,  866. 

Fraudulent  concealment  of  insolTont's 

property.^-It  is  not  necessary  to  a  charge  of 
receiying  the  assets  of  an  insolyent,  that  the 
prisoner  should  have  so  receiyed  them  for  his  own 
benefit,  if  he  knew  that  the  owner  was  insolyent, 
and  intended  to  assiat  in  defrauding  his  creditors. 
To  render  the  offence  complete  the  owner  must  be 
aotuallg  in  insolvent  circumstances,  but  seques- 
tration is  not  necessary.    Beg.  v.  Snelgrove,  904. 

(}aming.~Tlie  Act,  18  Geo.  II,  cap.  34,  sec.  S, 
is  not  applicable  to  this  Colony  from  want  of 
machinery  to  carry  the  same  into  effect.  Beg,  v. 
Sehofield^  97. 
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common   gaming   house^nearest 

gaoL — ^A  *'  common  gaming  house  "  is  one,  in 
ifhich  games  are  commonly  played  mth  cards, 
dice,  balls,  or  other  implements  ordinarily  used  in 
gaming,  whether  sach  games  be  in  themselves 
milawf ul  or  not ;  such  games  being  played,  not 
for  the  recreation  merely  of  the  keeper  and  his 
f^unily,  and  being  played  habitually  or  very 
frequently.  It  is  immaterial  whether  they  be  for 
any  stake  or  wager,  or  not.  Although  it  did  not 
appear  by  the  warrant  or  the  oonyiction  that  tbe 
prisoner,  conricted  of  keeping  a  common  gaming 
house,  was  a  person  "  found  "  in  a  gaming  house, 
or  "  brought  before  "  the  justices,  under  a  search 
warrant,  these  facts  were  shown  by  the  depositions 
and  other  proceedings,  and  it  was  not  necessary 
therefore  to  proceed  by  information,  under  the 
Gaming  Act,  14  Yic,  No.  9,  sec.  1,  but  the  oon- 
Tiction  could  be  amended,  by  yirtue  of  14  Yic, 
No.  43,  B.  9.  Tlie  committal  of  the  prisoner  at 
Windsor  to  tbe  Parramatta  G-aol  was  illegal,  the 
Gaming  Act  requiring  such  committal  to  be  to 
the  nearest  gaol,  and  the  Gaol  Act,  4  Tie,  No.  29, 
haying  constituted  a  gaol  esfcablishment  at 
Windsor,  although  this  prison  was  at  tbe  time  of 
tlie  committal  without  officers.  JSe^,  v.  Butter- 
icorth,  671. 

14  Vic,  No.  0,  section  1.— The  pro- 

Tiaions  of  the  Gaming  Act,  14  Yic,  No.  9,  are 
limited  to  "  such  "  a  house  as  is  described  in  sec- 
tion 1,  that  is,  a  house  entered  by  warrant  issued 
by  a  Justice  on  complaint,  &c.,  being  made  to  him 
on  oath.  The  marginal  note  is  no  part  of  the 
statute.    Ex^rie  Oaynor^  1299. 

Indecent  ezposnre. — Iq  any  street  or  in  the 
Tiew  thereof.    Ex  parte  Landregan,  871. 

Larceny. — It  is  not  necessary  to  describe 
pieces  of  paper  which  a  prisoner  is  charged  with 
stealing.    £.  v,  Farrell,  5. 

Beceiving. — ^A  prisoner,  indicted  for  re- 

ceiying  together  with  others  charged  with  burg- 
hry,  is  no  less  guilty,  although  he  may  not  haye 
known  by  whom  the  property  was  stolen. — B.  v. 
Farrell,  5. 

—  bailee  —  droyer. — One  who  hires  a 
drorer  to  take  cattle  from  one  place  to  another  is 
Hot  answerable  for  any  misfeasance  by  that  droTer, 
inasmuch  as  the  latter  has  an  independent  calling, 
and  is  not  in  law  the  serrant  of  his  castial 


employer.  A  conyiction,  therefore,  of  such  a 
droyer  of  larceny  in  stealing  two  bullocks  which 
he  had  sold  on  the  road,  is  bad,  for  he  had 
posseision,  not  oharge  merely.  Reg.  v,  Liffidge^ 
793. 

recent    possession  —  Inconsistent 


statements. — The  law,  that  recent  possession  is 
prima  fade  cTidence  of  larceny,  is  in  force  in 
this  Colony,  but  wliat  sliall  bo  deemed  recent 
possession  must  be  determined  by  reference  to  the 
nature  of  the  goods,  and  the  particular  circum- 
stances of  tbe  country. 

A  prisoner  who  lias  made  seyeral  inconsistent 
statements  with  regard  to  the  goods,  and  was  in 
the  neighbourhood  at  the  time  of  the  larceny, 
may  be  rightly  conricted,  although  his  possession 
should  not  be  deemed  recent.  Beg.  v.  Medcaify 
1119. 

cattle    stealing— 17  Vic,  No.  3, 

sec.  6. — ^Where  a  statute  prohibited  the  "  taking, 
usiog,  or  working  "  of  catde  without  the  owner's 
consent  making  the  same  a  misdemeanour,  and 
punishable  with  a  fine  of  £20,  or  imprisonment, 
&c.,  for  every  head  of  cattle  so  used,  a  conyiction 
for  ''taking"  was  held  to  be  amendable  by 
substituting  the  word  "using,"  the  eyidence 
sustaining  the  latter  charge.  The  commitment, 
although  purporting  to  be  for  "taking,  using, 
and  working  "  was  held  good  also. 

B.  V.  Druitt  followed.  Imprisonment  can  be 
awarded  without  the  altematiye  of  a  fine.  Beg, 
V,  Jonet,  1385. 

KTalicions  injnry—destmction  of  fence. 

— D.  and  others  had  for  some  years  used  a  road 
through  the  prosecutor's  land  with  the  latter's 
consent,  but  in  consequence  of  a  quarrel  the 
prosecutor  erected  a  fence  obstructing  the  same 
and  told  D.  the  road  was  stopped.  This  fence 
D.  cut  down,  and  was  afterwards  conyicted  and 
fined  by  the  Justices  for  haying  committed  a 
"malicious"  injury.  Seld^  the  conyiction  was 
right  (the  Chief  Juetiee  diss.)  JSx  parte  DuUon, 
910. 

Mutilation  of  dead  body.— A  misdemeanor. 
Beg,  V,  Bnssellf  110. 

Offences  against  the  person—Murder.— 

The  information  in  this  case  haying  charged  the 
prisoner  with  causing  the  death  of  anoth^ 
person  by  blows  and  by  throwing  the  deceased 
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to  the  grouad,  tihe  Jod^  told  the  jurj  thst  it 
was  not  neoessarj  for  them  to  be  satufied  that 
the  deceased  died  from  the  conjoint  operation  of 
the  two  cauMS  of  death  aangned,  but  that,  if 
they  found  that  the  deceased  died  from  either  of 
the  two,  both  acts  being  clearly  proTed  to  hare 
been  done  by  the  prisoner,  that  was  sufficient. 
Meld,  that,  in  deference  to  the  oj^mions  of  English 
Judges,  the  jury  should  have  been  directed  to 
acquit,  unless  they  thought  the  death  was  the 
result  of  the  eomUned  eautes  alleged.  Ssjf,  v, 
MorUy,  889. 

The  prisoner  was  ri^Uy  conncted  of  murder, 
as  he  and  the  others  were  engaged  in  the  com- 
mission of  a  f elony«  and  eyidently  determined  to 
eflfeot  theii'  object  at  all  hasards,  and  although 
the  prisoner  personally  might  not  hare  inflicted 
the  fatal  wound.    Reg.  v.  Mogar,  665. 

Alien  murdered  en  hii^  seas*— 


Murder  of  an  alien  by  a  csptain  of  a  British  ship 
on  a  foreign  coast.    JSteg.  e.  JBo«9,  8S7. 

defence,  kOling  to    save   ship's 

crew. — The  hanging  of  a  man,  eren  for  the 
purpose  of  saTing  the  lires  of  the  crew  of  a  ship, 
is  nererthelees  murder.    Reg,  v.  Boss^  857. 

Feijury— prodnction  of  reeord*— On  the 

trial  of  a  prisoner  for  perjury,  committed  at  a 
Court  of  Potty  Sessions,  the  record,  or  a  oertift- 
oate,  must  be  produced,  to  show  that  the  Justices 
had  jurisdiction.    Seg,  9.  SmUAt  1190. 

Bape  — '  dmnkenness  —  intention.— The 

prisoner  was  found  guilty  of  an  assoniU  with 
intent  to  commit  a  rape*  At  the  time  ai  com- 
mittiag  the  offence  he  wae  intoiicatod.  MM 
(jMT  the  Ckirf  JumUcb  and  TMerrg,  J.)  in  oaeee, 
such  as  this*  where  the  crime  ie  atatntory«  and 
intentioa  is  eeeenttal  to  the  charge^  the  jury 
ehould  be  instruoted  that  they  must  find  the 
speeifio  intent  charged,  Mid  that|  in  considering 
th*  eridooee  as  to  tlmt  intent^  tfaey  should  find 
only  (if  the  piiwner  was  inteaacated)  whettier  he 
was  so  much  intoxicated-as  not  to  hare  been  aUe 
to  form  any  specific  intent. 

Dickinson,  J.,  dissented  from  this  reetriction 
as  to  the  finding.    Reg,  v.  Ryan,  797. 

XJnlawftll  reeeiviag*— A  prisoner  may  be 
guilty  of  rsceiving  stolen  property  without  know* 
mg  by  whom  it  was  stolen.    M,  «•  JPtrreU,  6. 


n.  Fbactios. 
1.  Appeal, 

Arrest  of  jads^ment— good  and  bad 
oennts— soTeral  eflimees.— On  a  motion  in 

anrest  of  judgment  the  record  alone  can  be  lotted 
to.  The  deacriptiTe  allegation  in  an  indictment 
for  emhesriement^  that  the  money  taken  wae  tha 
property  of  "  The  Commereisl  Banking  Compasy 
of  Sydney,  his  masters^  &c."  (an  unincorporated 
Bank),  is  not  sufiicient,  and  at  the  proper  etofpe 
may  be  demorred  to,  but,  after  rerdiet,  is  cured 
by  7  Oeo.  lY,  c  64L 

An  allegation  that  the  money  was  the  property 
of  **L,  Ihigmid  and  others  his  partners,  the 
nweters,  Ac./'  renders  the  count  bad ;  and  (ptr 
the  Chirf  JfuUee  and  TiUrry,  J.)  ie  not  cored  by 
Tsrdiet ;  {per  Diekingon,  J.)  the  defect  is  eased 
by  the  statute. 

Where  there  are  several  counts,  some  of  which 
haTe  been  held  to  be  good,  and  some  bod,  the 
Oourt  ean  paas  sentenoe  upon  the  good  oonnta. 

Ab  objection  that  an  indiotment  is  bad, 
beeause  of  six  distinct  offences  being  charged 
therein,  is  of  no  aTail  in  arrest  of  jadgBent, 
thou^  at  the  trial  the  Crown  may  be  called  xxpon. 
to  elect. 

It  is  a  good  objection  (on  a  point  reserrod)  to 
two  counts  that  they  allege  the  monsy,  enbessled 
on  difl^cent  oocasiona,  to  be  the  property  of  the 
Bank  in  the  same  terms,  the  pioprieton  of  tha 
Bank  being  eonafcantly  dwnged,  but  sentence  mi^ 
be  passed  on  the  prisoner  on  a  good  count.  Ref, 
9.  Townend,  430. 

record  alone  before  Court.— On  » 

motion  in  aneet  of  judgment  the  Oonrt  will  not 
refer  to  the  eridence,  but  to  the  reooid  alone. 
Reg.  e*  Xorff,  716. 

oljeetions  and  answers  not  addnoed 

by  ConnseL — it  is  the  right  and  duty  of  the 
Courts  in  crimmal  ae  in  oiril  casee,  to  take  into 
eoneideraiio&  objectiona  to  the  reeocd  not  pint 
forward  by  counsel,  as  also  answen  (not  addooad 
by  the  Grown)  to  poiatsy  whieh  Aeee  been  tekaa 
for  the  defence.    Reg,  o.  Ifaeh  and  JFbr(as»  905. 

Certiorari* — See  Cbbtiobibi. 

Vow  tsial—Cirenit  Court— The  Coiut  hat 

no  power  to  remove  by  certiorari  the  prooeediap 
in  a  criminal  case,  tried  before  a  Ciseuit  Coui^ 
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after  Bent«nee,  whether  the  cue  be  UHonj  or 
miademeanor,  for  the  purpose  of  entertaining  a 
motion  for  a  new  trial.    Seif.  v.  JSvans,  1005. 

PriTy  CouiGil* — There  is  no  prorision  in  the 
New  South  Wales  Act,  9  Geo.  lY,  cap.  88,  for 
an  appeal  to  the  King  in  Goancil  in  criminal 
cases.    JZ.  v,  FarreU^  5. 

Special  case— groiiads  to  lapport  cca- 

TLCtioiU — ^  Crown  Proseentor  may  support  a 
eonTiction  by  any  law  that  can  be  f oasd  to 
sustain  it,  without  making  election  as  to  any  par- 
ticular statute  or  section.    M^ff.  v,  SrwiMj  ld49« 

Special  demurrer. — ^An  objection  that  an 

inlofmation  charges  sereral  assaults  as  one  should 
be  by  speeial  demurrer,  and  not  in  arrest  of 
judgment.    Sey,  v,  SUis,  749. 

a. — O^mmitmtmi, 

Servant  ^~  aiIiend]&0]lt*~~~A.  commiteient 
under  thia  Act  which  omits  to  allege  that  the 
dsfsBdant  had  entered  on  his  serriee,  or  that  the 
contract  was  in  writing  is  defeetiTe;  but  this 
masy  be  amended  by  sec.  9,  of  the  Fiohitntion 
Act  of  1860i    JSxparit  JBvmineti,  818. 

Terms  of  statate  not  folIowed*—J?«  i^ar^tf 

Brwin,  819. 

8. — Soidenee, 

Accomplice  —  COimct.— An  accomplice, 
though  a  oonFict  attaint,  is  a  competent  witness 
ftr  l^e  prosecution  within  the  Colony.  S.  v, 
Tarrell,  5. 

AflMavit—  admission  bj  prisoner.— An 

affidavit  made  by  a  prisoner  on  a  former  occasion 
may  at  his  trial  be  used  against  him.  £ej.  v. 
jFVseflaan,  846. 

libel— affidavits  in  replj.— Where  an 

applicant  for  a  criminal  information  had  filed 
•ffidavito  denying  the  imputatioiia  in  the  alleged 
libel,  and  the  respondents  afterwards  filed  others 
in  contradietion,  naming  specific  instances^  leaye 
to  file  f urther  afildaTits  was  refused  the  ai^Uoant^ 
at  being  contrary  to  the  practioe  of  the  Court. 
JE9  parte  Denithy,  881. 

ConfMMiflit— Dq^ti<HUi  at  anofher  in- 

.qpdzj*-— Th»  pnsoner  was  tried  and  oonrieted  of 
aiding  and  abetting  in  the  manslaughter  of  her 
hmbe&d,  and  at  the  trial  a  depontion,  made  by 
her  befom  any  person  was  charged  with  the  came) 
was  admitted  in  eridence  against  her. 


Mdd^  the  admiuion  of  the  deposition  as  a  con- 
fession was  good ;  also  that  it  was  no  objection 
that  the  deposition  had  been  proved  at  the  trial 
by  the  magistrate,  who  signed  the  jurat,  and  that 
person  who  had  witnessed  the  prisoner's  "  mark" 
was  not  called. 

The  deposition,  although  not  expressed  in  the 
first  person,  or  in  prisoner's  exact  words,  was  held 
admissible,  as  it  was  taken  before  the  new  Act  in 
that  behalf.    Meg,  v,  Mnldo<m,  657. 

Conviction,  copy  of  record.— A  certificate 

by  the  Clerk  of  the  Peace  of  a  prisoner's  conrtc- 
tion,  accompanied  by  a  copy  of  the  information 
and  of  the  minutes  of  conriction,  is  sufficient 
proof  of  such  conviction  under  the  Evidence  Act 
of  185S  (the  Chief  Jnetice  dieeeniiente).  Beg.  v. 
Tudor,  1028. 

0»ntradiction-*liOBtae  witneis.— Where 

evidence  has  been  given  as  to  prcTious  statements 
of  a  witness,  who  proves  adverse  to  the  side  on 
which  he  ii  called,  the  jury  should  be  directed, 
that  if  tiiey  think  there  is  an  inoonsistency  in 
the  statements  of  the  witness,  his  evidence  shonld 
be  simply  thrown  out  of  consideration.  (Tkeny, 
J.,  diesefUiente),    Beg.  c.  XyncA,  1120. 

Ses    gests— dying     declaration.— The 

words  "  I  have  a  wound  in  my  throat,  Mogo  has 
settled  me,"  uttered  by  a  deceased  person  during 
an  attack  on  him  by  the  prisoner  and  others,  are 
admiasiUe  in  evidence  against  the  prisoner,  on  a 
charge  of  murdering  the  deceased,  as  part  of  the 
ret  geeta  ;  they  are  also  evidence  in  conjunction 
with  subsequent  statements  to  the  same  effect, 
made  under  the  fear  of  an  immediate  dissolution. 
Beg,  V.  Mogar,  655. 

Waiver  of  right  to  object.— Waiver  of 

right  to  take  exception  to  evidence  caused  by 
prisoner  failing  to  take  objeeticii  at  the  time. 
JSx  parte  Wcurd^  872. 

9  Geo.  IV,  cap.  83.— tender  9  Cko.  IV,  cap. 
8S,  the  Cburt  has  power  to  prescribe  rules  of 
Practice  and  Evidence.    B.  v,  FarreU,  5. 

4.  htfturmiaion  hg  Attomeg'OeneraL 

Information  in  place  of  indictment— 

(hrown  Prosecutor. — Courts  of  Quarter  Ses- 
sions in  ITew  South  Wales  are  not  instituted  after 
theconrseof  the  Commoii  Ijaw,for  have  the  Courts 
proceed  by  inlormatioii  of  a  Crown  Prosecutor 
instead  of  the  indictment  of  a  Grand  Jury,  and 
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this  inTolres  a  most  ritol  departure  from  the 
Common  Law,  eo  that  if  a  Crown  Prosecutor  be 
not  appointed  in  the  manner  laid  down  bj  the 
Legislature,  the  objection  is  as  serious  as  to  a 
Grand  Jury  improperly  empanelled. 

Under  4  Vict.  No.  22,  sec.  10,  the  CJoTemor 
has  power  to  appoint  a  Crown  Prosecutor,  but  an 
appointment  thereunder,  held  to  be  Toid  bj  a 
Court  of  Beoord,  does  not  Tacate  a  previous 
commission;  nor  is  the  issue  of  a  commission 
inyalidated  by  the  attachment  of  an  irregular 
condition  thereto,  that  the  appointment  shall  be 
subject  to  the  approval  of  the  Queen,  ^eg,  v, 
Sodffett  201. 

prosecntion    not     conducted    by 

Crown  PrOBOCntor.— There  is  no  distinction 
between  the  power  of  the  Crown  Prosecutor  and 
that  of  the  Attomey*General  in  regard  to  filing 
informations.  The  filing  of  an  information  is 
equiyalent  to  the  finding  of  a  bill  by  a  Grand 
Jury,  and  a  conviction,  under  an  information 
filed  by  the  Crotvn  Prosecutor,  is  not  invalidated 
by  the  prosecution  being  conducted  by  some  other 
person.     Meg,  r.  Walton,  706. 

prosecntion  by  Attorney-General 

—information  filed  by  Crown  Prosecutor. 

— It  is  no  objection  to  a  conviction,  that  the  in- 
formation was  filed  by  a  barrister,  under  a  com- 
mission to  act  as  the  deputy  of  the  Attorney- 
General,  and  the  prosecution  conducted  at  the 
subsequent  session  by  the  Attorney-General. 
Meg,  V.  Ellit,  749. 

allegation    that    prisoner    is   a 

British  Snbject. — An  allegation  that  the  pri- 
soner is  a  British  subject  is  mere  surplusage. 
Meg,  V  MoaSy  857. 

Fraudulent  insolvency— defects  in  in- 
formation cured  by  verdict— The  indict- 
ment of  an  insolvent,  under  section  73  of  the 
Insolvent  Act,  for  fraudulent  concealment  and 
removal  of  part  of  his  estate,  is  not  substantially 
defective  for  want  of  an  allegation  that  he  was  in 
fact  insolvent  at  the  time  of  such  concealment 
and  removal.  The  word  "  Insolvent,"  used  as  a 
substantive,  is  throughout  the  Act,  invariably 
used  as  indicating  simply  the  person  of  the 
debtor,  whose  estate  has  been,  or  is  sought  to  be 
sequestrated,  without  regard  to  the  fact  of  insol- 
vency at  any  time. 


An  omission  to  state  the  value  of  the  goods  in 
the  information  is  cured  by  verdict. 

It  is  no  objection  that  the  creditors  defrauded 
were  not  named  therein.    Meg,  o.  Knight,  582. 

Bight  of  Attomey-Cleneral  to  prosecute 
—  Exclusion  of  private  prosecutor.— Where 

a  private  person  obtains  the  committal  of  a  person 
charged  with  libel  before  the  Justices,  and  an  in- 
formation is  filed  by  the  Attorney -General,  the 
Court  has  no  power  to  allow  the  private  proaecn- 
tor  to  conduct  the  proceedings  to  the  exclusion  of 
the  Attomey-Geueral. 

But  where  the  Attorney-Generdl  thus  assumes 
the  conduct  of  the  case,  the  private  prosecutor  is 
relieved  from  any  liability  to  pay  costs  under  sec. 
12  of  11  Vic,  No.  13.    Meg,  v.  Lang,  1133. 

9  Geo.  IV,  cap. 83,  section  5— Held  that 

by  sec.  5  of  9  Geo.  IV,  c.  83,  the  Attorney- 
General  was  merely  in  lieu  of  a  grand  jury,  until 
its  establishment,  and  none  of  the  powers  and 
h'abilities  of  the  latter  had  been  conferred  or  im- 
posed upon  him.  Informations  were  therefore  to 
be  filed  by  him  as  in  cases  of  misdemeanor.  Meg. 
V,  Cumminge,  289. 

Leave  to  file  a  criminal  information  in  the 
name  of  the  Attorney-Gkneral  not  having  been 
taken  advantage  of  by  the  person  to  whom  it  vras 
granted,  the  Attorney-General  ex  officio  filed  an 
information  against  the  same  defendant,  although 
he  had  before  refused  to  do  so,  calling  on  him  to 
answer  a  charge  of  forgery,  and  altliough  on  a 
prosecution  before  the  Magistrates  defendant  was 
not  committed  for  trial  or  held  to  bail,  but  had 
been  twice  discharged  by  the  Bench.  The  infor- 
mation was  not  filed  in  term  or  during  criminal 
sittings.    Ibid. 

5.  Information  «nd&r  9  Geo.  IV,  cap,  88,  tee^  6. 

Prima  facie  case. — Criminal  prosecutions 
for  libel  under  9  Geo.  IV,  cap.  83,  proceed  on  tiie 
same  principle  as  in  England.  'Whenever  a 
primd  facie  case  is  shown  the  Court  must  tend 
it  to  a  jury.    AUan  v.  Bull,  70. 

In  an  application  for  a  criminal  information 
the  Court  vrill  be  gaided  by  the  principlee  laid 
down  in  the  statute  7  Geo,  IV,  c.  6i,  sec.  1,  riz,, 
that  if  there  be  a  strong  presumption  of  guilt  the 
person  charged  shall  be  committed  to  prison,  and 
if  notwithstanding  evidence  given  in  behalf  of  the 
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flaid  person,  there  shall  appear  sufficient  grounds 
for  a  jadicial  inquiry,  he  shall  be  admitted  to 
bail  bj  the  jasticcB. 

A  rule  nisi  for  a  criminal  information  in  the 
form  giren  hj  Chitiy  is  good,  although  the 
apphcant's  name  is  not  therein  stated.  J2tf^.  v. 
Cummin^s,  289. 

To  induce  the  Court  to  grant  a  criminal  infor- 
mation a  strong  presumption  of  the  party's  guilt 
is  not  necessarj,  but  merely  such  a  state  of  facts 
as  shows  that  there  is  sufficient  ground  for  fiirther 
judicial  inquiry. 

In  granting  f  uch  the  Court  does  not  act  in  all 
respects  as  a  Grand  Jury,  and  the  defendant  may 
show  cause  by  way  of  traverse  of  the  matter  in 
the  applicant's  affidaTits. 

The  grant  is  not  a  matter  of  course,  but  in  the 
discretion  of  the  Court,  and  although  a  primd 
facie  case  may  hare  been  made,  on  showing  cause 
both  sides  must  be  heard,  and  if  satisfied  of  the 
innocence  of  the  accused,  the  Court  is  bound  to 
discharge  the  rule  nisi. 

Also  (per  the  Chief  Justice,  and  Therry,  J., 
Dickinson,  J.,  duhttanie),  the  Court  has  the 
power  to  discharge  thc^fule  with  costs.  JSeg,  v, 
McInniSf  851. 

Applicant  must  be  blameless.— The  Court 

will  nob  grant  the  extraordinary  remedy  of 
criminal  information  for  libel  unless  the  person 
seeking  to  make  use  of  it  can  show  that  he  is 
wholly  guiltless  of  the  imputations  cast  upon 
him.    Hx  parte  Deniehy,  881. 

Prosecutor,  an  attorney,  in  consequence  of  the 
receipt  of  an  insulting  letter  from  another  attor- 
ney, the  defendant,  in  the  matter  of  an  action,  in 
which  they  represented  the  respectiTe  parties, 
communicated  directly  with  the  latter's  client. 
The  defendant  then  wrote  and  sent  to  the  former 
a  letter  containing  libellous  matter. 

Meld,  that  the  former  must  have  known  that 
his  action  would  produce  angry  feelings,  although 
not  wrong  in  itself,  and  he  was  therefore  not 
entitled  to  an  exercise  of  the  extraordinary  power 
of  the  Court  by  way  of  criminal  information. 
:Ex  parte  JfaCulloch,  788. 

The  Court  will  not  grant  the  extraordinary 
remedy  of  a  criminal  information  for  a  breach  of 
the  peace,  unless  the  applicant  be  himself  wholly 
blamelesi.     Thorn  v.  Faithfully  966. 


Where  an  application  for  a  criminal  informa* 
tion  is  made  against  a  persotl  for  a  libel  contain- 
ing two  imputations,  one  of  which  is  wholly 
nnsustained  by  the  defendant,  the  rule  cannot  be 
granted  unless  the  plaintiff  exculpate  himself 
from  both  charges. 

A  criminal  information  will  not  be  allowed 
where  the  plaintiff  has  committed  a  technical 
and  merely  inadvertent  breach  of  the  Licensing 
Act,  13  Tic.  No.  29,  s.  3,  although  he  has  been 
subjected  to  a  malicious  attack  by  the  defendant 
in  reference  thereto.    Bloxsome  v,  Dunbar,  1087. 

Motive  of  applicant  immateriaL— A  case 

being  such  as,  under  the  circumstances,  to  call 
for  the  issue  of  a  criminal  information,  the  par- 
ticular object  or  motive  of  the  prosecutor  is 
immateriaL    Reg.  v.  Abbott,  467. 

Applicable  to  felonj  also— terms 


may  be  imposed* — ^On  an  application  to  the 
Supreme  Court  for  a  criminal  information  under 
9  G-eo.  lY,  c.  83,  sec.  6,  notwithstanding  the 
proviso,  that  exculpatory  affidavits  need  not  be 
required  by  the  Court,  unless  the  justice  of 
the  case  demands  it,  the  Court  has  power  to 
impose  terms,  as  the  condition  of  its  interference, 
and  looks  not  merely  at  the  transaction  itself, 
which  is  in  question,  but  at  all  the  attendant 
circumstances. 

The  Statute  extends  tlie  power  of  the  Court 
to  cases  involving  felony  as  well  as  misdemeanor, 
the  latter  alone  being  within  the  jurisdiction  of 
the  Queen's  Bench.    Beg,  v,  Maedermott,  236. 

Circumstances  of  the  act  maj  be 

examined* — in  applications  for  a  criminal  infor- 
mation, the  Court  has  a  more  extensive  jurisdic- 
tion than  a  G-rand  Jury,  inasmuch  as  it  can  take 
into  account  the  conduct  and  character  of  the 
prosecutor,  and  the  circumstances  of  the  act 
complained  of. 

Form—Postponement— Absent  wit* 


ness. — It  is  no  objection  to  an  information  that 
it  is  not  on  parchment,  such  not  being  in  use  in 
the  Colony  for  this  purpose.  The  Court  will 
grant  a  postponement  of  the  trial  where  a  material 
witnen  for  the  defence  cannot  be  obtained  from 
a  distance  in  time,  although  the  principal  witness 
for  the  prosecution  is  detained  at  great  incon* 
venience,  and  the  grant  of  a  postponement  cannot 
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be  limited  bj  the  eondition  tliat  the  defendant 
shall  oonaent  to  the  evidenoe  of  the  latter  witneas 
bong  taken  de  bene  esw.    Reg.  v.  Cmmminfft,  289. 

Agmst  pablic  ofSLcBr.—BiackeU 


V,  Newman,  1117. 

6.  Pleadimg. 
Demmror. — ^The  defendant,  not  being  a  duly 
qualified  ntedical  praotUioner,  diMected  and  re- 
moved parts  of  the  body  of  a  deceased  person, 
with  the  intent,  aoooiding  to  the  informatiaai,  of 
pierenting  due  inquiry  into  the  cause  of  death. 
This  act  is  a  criminal  misdemeanour,  as  tending 
to  defeat  the  object  of  the  Oorotier's  mqnert^  and 
being  contra  honoe  moree.  The  defendant  haTiog 
demurred  to  the  whole  of  the  information,  was 
held  to  hare  admitted  all  the  facts  stated  therein, 
and  to  be  estopped  by  the  record  from  affirming 
that  there  was  no  legally  appofaited  Coroner  for 
Sydney.    Meg.  v.  RuetM,  110. 

7.  Beeoff»izaneM, 

(aaaie  anthmnng  yamtion  in  place 
and  time—Fictitiaiu  address  of  Wfaetf.— 

Beoognixanoes,  entered  into  before  a  Judge  of  the 

Siqpreme  Court,  exerciaiBg  a  diseretion,  are  valid, 

nofcwithsUuiding  they  contain  a  elause,  authorising 

the  Attorney-General  to  appoint  another  time 

and  place  than  those  actually  specified  in  them. 

On  its  appearing  that  the  address  given  by  a 

surety  was  fictitious,  the  Court  ordered  an  aUae 

summons  to  issue.   lureSibberdamd  WhUiaber, 

687. 

8.  SVial, 

Boles. — ^Under  9  Geo.  IV,  cap.  83,  the  Court 
has  power  to  prescribe  rules  of  Practice  and 
Evidenoe.    R,  v.  IParrell,  5. 

Informatioa  not  on  parchmeat— Post- 

poneiliextt. — ^It  is  no  objection  to  a  criminal 
information  that  it  is  not  on  parchment,  such  not 
being  in  use  in  the  Colony  for  this  purpose.  The 
Court  will  grant  a  poetponement  of  the  trial 
where  a  material  witness  for  the  def enee  oaanot 
be  obtained  from  a  distance  in  time,  although  the 
principal  witness  for  the  prosecution  is  detained 
srt  great  ineonvenienee,  and  the  grant  of  a  post- 
ponement cannot  be  limited  by  the  oondi^on 
that  ihe  defendant  shall  eonsent  to  the  evidenoe 
of  the  latter  witnets  being  taken  cfe  heme  esse. 
Meg,  V.  C^mMntii^,  t69. 


lafoniiatum  diarsiiifir  wv^nl  offsBflee^ 

CSiaUettge. — ^The  descriptive  allegation  in  an 
indictment  for  embezzlement^  that  the  money 
taken  was  the  pgjpertj  of  "The  Coatmeieial 
Banking  Compaiiy  of  Sydney,  his  maaters,  Ac" 
(an  uninoorpozated  Bank),  is  not  sofBciettt,  and 
at  the  proper  stage  may  be  demurred  to,  baft» 
after  verdict,  is  cored  by  7  Geo.  IV,  c.  61. 

An  allegation  that  the  money  was  the  property 
of  "  L,  Duguid  and  others  his  putnera^  tho 
mastoss,  &c.,"  renders  the  count  bad;  and  {per 
the  Chief  JtuH^e  and  Tkerrg,  J.)  is  not  cured  by 
verdict ;  {per  DiekituoM^  J.},  the  defect  is  cured 
by  the  statute. 

Where  there  are  several  eonnts,  some  of  whioh 
have  been  held  to  be  good,  and  some  bad,  tli« 
Court  can  pass  sentence  upon  tbe  good  counts. 

An  objection  that  an  indictment  is  bad,  because 
of  six  distinct  offences  being  charged  thereiB,  ia 
of  no  avail  in  aonest  of  judgment^  though  at  tho 
trial  the  Crown  may  be  called  upon  to  elect. 

The  Crown  having  challenged  a  juryman  cm 
the  ground  that  he  is  one  of  the  prisoner's  bafl« 
and  the  objection  being  overruled,  is  entitled  to 
take  another  objection,  that  the  juryman  ia  not 
an  "  indifferent  party." 

It  is  a  good  objection  (on  a  point  reserved)  to 
two  counte  that  they  allege  the  money,  embecded 
on  different  occasions,  to  be  the  properly  of  the 
Bank  in  the  same  terms,  the  proprietors  of  the 
Bank  being  constantly  changed,  but  sentence  may 
be  passed  on  the  prisoner  on  a  good  count.  B<s^. 
e.  Towttend,  486. 

Prisoner's  afBdavit  on  former  occasioiL*— 

An  affidavit  made  by  a  prisoner  on  a  former 
occasion  may,  at  his  trial,  be  used  against  him. 
Reg.  V,  F^^vemam,  845. 

Private  prosecutor.— J?^^. ».  fFaUim^  706L 
Exdnsion  of  priTate  preeeontor    hf 

Attomey^iennaL— When  a  private  pesBon 
obtains  the  committal  of  a  person  chaiged  witk 
libel  before  the  Justices,  and  an  information  ia 
filed  by  the  Attomey-G-^oeml,  the  Court  haa  no 
power  to  allow  the  private  prosecutor  to  conduct 
the  proceedings  to  the  ezdusionof  the  Attorney- 
General. 

But  where  tbe  Attorney-General  thus  assumes 
the  conduct  of  the  case,  the  private  prosecutor  ia 
relieved  f  nmi  any  liafaility  to  pay  costs  under 
12  of  11  Tic,  Kc.  18.    Reg.  v.  Lm^,  ltSS» 
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BiS^ht  of  reply  bj  the  Crown.— The  Grown 

hM  the  li^  of  replj,  althoogh  no  -vritnesseB 
have  been  called,  and  the  jury  has  not  been 
addveeaed,  bj  the  pntoner'e  counsel.  {Per  the 
CAigfJutUce  and  Therrjf,  J.,  Dickintmy  J.,  die- 
wmUiwmtik)    Beg,  o.  J7rtMe,  S01. 

The  Attomey-Gkneral,  or  other  reproflentatWe 
of  tha  Ofown,  has  a  right  of  reply  in  prosecu- 
tiooa  in  the  name  of  the  Grown,  althoagh  no 
eridenoe  has  been  called  in  defence. 

Bat  where  the  proeeootion  ie  oondoeted  bj 
oonnsel  for  a  private  pvotecntor  this  right  does 
noi  eixist.    Meg,  v.  Shttnakan^  14&i. 

Seplj  \if  priTKte  prosecutor.— A  priTate 

prosecutor,  oondncting  the  proeeoution  of  an 
information  filed  bj  the  Grown  ProBeontor,  has 
no  right  of  reply,  when  no  witnesees  hare  been 
called  for  the  defence.    M^,  e.  Milford^  146d. 

Yecdict  of  aasaiilt  in  olMige  of  eaniftlly 

kBOWlBg'* — ^The  prisoner  was  indieted  for  oar- 
nally  Vnowing  a  ehild  nnder  ten  jears  of  age, 
ander  the  proTiaions  of  9  Geo.  lY,  cap.  81, 
see.  17|  and  being  acquitted  by  the  Jnrj  on  this 
diaxi^  was  found  goilty  of  a  common  asranlt, 
without  the  child's  oonffent,  in  aonordanoe  with 
1  Vae^  e.  86,  sec.  11,  which  profides  *'  that  npon 
the  trial  of  any  person,  for  any  felony  wkaievar, 
when  the  crime  charged  shall  indnde  an  assault 
apiaat  ^e  person,  it  shall  be  lawfol  for  the  Jury 
to  aoqpdt  of  the  felony,  and  to  find  a  Ter£et  of 
fgaaktiy  of  asianlt  against  the  person  indieted,  if 
the  erridenoe  shall  warrant  soeh  finding. 

MM,  that  the  conyiction  was  wrong,  since  an 
asHuxlt  on  the  perMn  is  no  legal  ingredient  in 
tiieoffmoe  oharged. 

The  feet  that  the  ohild  retisM,  would  not  the 
kas  h&re  made  the  prisoner  gniMy  of  oamal 
knewMge,  if  tixe  oifenee  had  been  completed, 
altlMiigfa  he  mt^  ha-fo  been  eqoally  amflnable 
to  trial  for  rape  (per  the  Cki^  Jutitioe  and 
tf^ecbeUy  J.,  Diekimeom,  J.,  dinenHeiUe).  (per 
JMkmmm,  J.), — If  the  offence  had  been  oom- 
pletcd  the  proof  of  an  asianlt  woold  hsTS  made 
the  priioner  goilty  of  ntpe,  and  entitled  to  an 
aogsiUalen  this  charge.    £^  v.  Weldon,  2S0. 

BonWfU  ▼Ordiet. — Xtisthedniyof  aJndge 
to  endeawonr,  by  qnestioning  the  Jniy,  to  aniTc 
at  their  real  meaning  in  cases  where  that  meaning 
cMMfoL    ^«y. «.  JRMr,  749. 


C^Ciftl  Oftse. — ^A  special  case  can  only  be 
sabmitted  by  the  Jndge,  who  tried  the  prisoner, 
and  remrred  the  point  in  question.  Rey,  v, 
I^Hm$n,  1467. 

Point  roBerved— Special  case.— A  point 

cannot  be  resenred  on  the  appUoatlon  of  Oounsel, 
except  before  yerdict,  under  18  Yic,  No.  8.  Tlie 
Bubmission  of  a  Special  Gase  by  the  Chairman  of 
Quarter  SeBsions  prima  /keie  imports  that  the 
trial  was  not,  when  the  application  was  made, 
wholly  terminated.    Seg.  e.  MatringUm,  643. 

9.  Sentence, 

Dissection. — A  sentence  of  death  pronounced 
in  this  Colony  npon  a  prisoner  found  guilty  of 
murder,  without  any  order  for  the  diuection  of 
the  prisoner's  body,  or  that  it  should  bo  buried 
within  the  preeinofcB  of  the  prison^  was  right. 
Beg.  V,  Knatchhully  176. 

10.  Priaemer'e  propertg. 

Statute,  De  CstaUis  Feloniim  of  Ed.  11.— 

T]ie  statute,  1  Bic.  lEf,  c.  8,  enacting  that  no 
penon  shall  seise  the  goods  of  anyone  arretted 
or  imprisoned  for  sospicion  of  friony,  before  he 
be  oonvicted,  is  not  inoonsistent  with  the  Statute 
of  Ed.  II,  De  CatalUs  Felonum^  which  prorides 
that  no  man  arrested  for  felony  shall  be  disseised 
of  his  goods  urtil  oonrietion,  but  that,  as  soon 
as  he  is  taken,  they  shall  be  inspected  and  inren- 
toried,  to  be  kept  by  evretiee,  responsible  for  the 
same,  Ac. 

Where  a  penon  was  apprehended  on  a  criminal 
cfaai^,  and  money  in  lus  posfOBsion  taken  from 
him  by  the  anosting  oonstable,  and  handed  orer 
to  the  Inspector-General  of  Police,  who  paid 
it  into  the  Treasury,  held,  he  could  not,  after 
making  his  escape  from  custodyj  although  not 
since  retaken  or  indicted,  mafntsin  an  action 
against  the  Inspector-G-eneral  for  the  reooTCiy 
of  the  said  money.    .fiaiRj^  a.  Magme,  S58. 


11.  Drunkenneea. 

Intention— Attempted  Bape.— The  pri- 

soner  was  found  guilty  of  assault  with  intent  to 
commit  a  rape.  At  the  tune  of  committing  the 
offence  he  waB  intoxicated. 

Meld  {per  the  Chief  Jueiiee  and  Therrg,  J.)  in 
cases,  such  as  this,  where  the  crime  is  statutory, 
and  intention  is  oBsential  to  liie  chorge,  the  juiy 
should  be  justruoted  that  they  mniit  find  the 
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specific  intent  charged,  and  that,  in  considering 
the  eridence  as  to  that  intent,  thej  should  find 
only  (if  the  prisoner  was  intoxicated)  whether  he 
was  so  much  intoxicated  as  not  to  have  been  able 
to  form  anj  specific  intent. 

Diehinaon^  J.,  dissented  from  this  restriction  as 
to  the  finding.    Reg.  v.  Byan,  797. 


CEOSS  ACTIONS. 

Before  Justices  and  in  Supreme  Court. 


Hargravet  v.  Harriton,  1049. 


CEOWN. 
Action  by— Recovery  of  quit-rents. 

— An  action  against  the  Colonial  Treasurer  and  a 
collector  of  quit-rents  for  trespass,  bj  breaking  into 
the  plaintiff's  house,  and  for  the  seizure  and  sale 
of  plaintiff's  goods  for  arrears  of  quit-rents,  is  one 
in  which  the  Crown  is  interested,  and  an  appli- 
cation for  its  remoTal  into  the  Exchequer  Juris- 
diction of  the  Court  must  be  granted. 

The  Court  has  no  means  of  accomplishing  this, 
but  by  directing  that  the  action  henceforth  shall 
be«  and  be  deemed  and  taken  to  be,  specifically  in 
that  jurisdiction. 

The  right  of  the  Crown  to  have  the  venue  laid 
wherever  it  pleases  does  not  extend  to  all  actions 
which  are  not  real,  but  only  to  such  as  are 
trantifoty,  and  therefore  not  to  the  present  case 
which,  although  a  jper«o»aZ  action,  is  in  its  nature 
local. 

The  prerogative  right  of  the  Crown  to  a  trial  at 
Bar  is  in  force  here,  notwithstanding  the  absence 
of  the  writ  of  niti  print.  Windeyer  v.  Riddell, 
295. 

Action  against— inadmissible  aver- 
ments.— The  Court  has  power,  independently  of 
the  Common  Law  Procedure  Act,  to  expunge 
inadmissible  averments  from  a  declaration,  in  an 
action  under  the  20  Yic,  No.  15.  The  declaration 
should  not  sot  out  the  proceedings  before  the 
Government  in  a  claim  for  compensation,  but  only 
such  facts  as  are  legally  necessary  for  considera- 
tion in  regard  to  the  amount  of  damages. 
Dumareeq  v,  Uohertton  (Xo.  1),  1090. 

Crown  cannot  plead  double.— Even 

assuming  that  the  Crown  had  the  power  to  plead 
double  without  the  leave  of  a  Judge,  and  that  it 


had  not  been  taken  away  by  20  Yic,  No.  15,  the 
rules  of  Court  of  14  June,  1858,  made  under  this 
Act,  tool  away  that  right. 

An  action  against  a  representative  of  the  Crown 
under  the  above  statute  is  to  be  regarded  as  an 
action  against  the  Crown.  Ihimaresq  v.  RcherUon 
(No.  2),  1124. 

Crown  cannot  plead  Statute  of 

Limitations  under  20  Vic,  Ho.  15.— The 

Crown  cannot  plead  the  Statute  of  Limitations 
in  an  action  under  20  Yic,  No.  15.  Dutnaretq  f. 
Robertson  (No.  3),  1291. 

Securitj  for  costs.— On  appeal  to  the 

Privy  Council  the  Crown  is  not  compeUed  to  give 
security  for  costs.  Dumaresg[  v.  Roberteon  {l^o. 
4),  1887. 

CROWN  GRANT. 
Apparent  interest  of  promisee  fed  bj 

Crown  grant. — The  defendant  claimed  the  land 
in  dispute  under  a  lease  and  release  in  1832, 
purporting  to  be  a  conveyance  of  the  fee  aimplcj 
and  reciting  a  seizin  in  fee,  from  one  K.,  the 
promuee  of  a  Crown  grant,  to  W. ;  the  grant  to 
K.  afterwards  issued  in  1839.  In  1848  K.  oon« 
veyed  the  same  land  to  M.,  one  of  the  lessors  of 
the  plaintifp.  Seld,  on  motion  to  enter  a  verdict 
for  the  defendant  (1)  that  the  lease  and  release 
of  1882,  though  contained  in  the  same  deed, 
operated  as  a  good  conveyance;  (2)  that  the 
plaintiff  waa  estopped  by  the  lease  and  release 
either  by  the  release  simply,  or  by  the  recital  of 
the  seiain  in  fee;  (3)  that  such  an  interest  did 
not  pass  under  the  conveyance  as  to  defeat  the 
estoppel,  the  most  that  K.  had  being  an  equitable 
interest^  and  that  of  a  character  not  defined  and 
very  unintelligible ;  (4)  that  the  estoppel  would 
have  been  equally  binding,  by  way  of  eoadtttve 
admission  without  being  pleaded,  as  the  defendant 
had  had  no  opportunity  of  so  pleading  it ;  and 
(5)  that  on  the  acquisition  by  K.,  afterwards,  of 
the  legal  fee,  by  the  grant,  the  plaintiffs  apparent 
interest  was  converted  into  an  actual  interest* 
Doe  d.  Aspinwall  v.  Osborne,  422. 

Promisee's  interest  sold  bj  Sheriff.-* 

The  defendant,  a  judgment  debtor,  bein^  in 
occupation  of  a  certain  farm,  which  was  sold  bj 
the  Sheriff  under  54  Geo.  HI,  o.  15,  after  an 
(alleged)  seizure  obtained  a  grant  from  the  Crown* 
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Seld,  the  Sheriff  cannofc  sell  more  than  he  has 
taken  in  execution,  and  that  the  suhsequent  issue 
of  a  grant  to  the  judgment  debtor  does  not  give 
the  purchaser  a  legal  estate.  The  Sheriff  cannot 
conrej  more  than  he  has  sold  (semble).  The 
Court,  on  the  proof  of  the  fact  of  such  sale,  will 
not  presiune  that  the  Sheriff  did  his  duty,  by 
dulj  levying  before  the  expiration  of  the  writ,  in 
farour  of  a  plaintiff  in  ejectment  who  is  bound 
to  establish  his  title.  Doe  d.  Walker  o.  O'Brien ^ 
246. 

Bonndariee  disputed— Statute  of  Limi- 
tations.— Plaintiff  and  defendant  occupied  ad- 
joining land  as  promisees  from  the  Crown  in 
1822,  in  which  year  plaintiff  obtained  his  grant. 
The  piece  of  land  in  dispute  was  occupied  by  the 
plaintiff  since  1829,  and  fenced  in  by  him  in 
1885,  but  was  included  in  the  grant  issued  to  the 
defendant  in  1842.  The  latter  did  not  attempt 
to  eject  the  plaintiff  till  1852.  Seld,  the  defen- 
dant could  not  hare  sued  till  1842,  and  that  his 
claim  would  not  be  defeated  even  if  he  knew  in 
1885  of  the  erection  of  the  fence,  unless  silent 
from  a  fraudulent  motive.  Query,  can  a  mere 
"location  order,"  such  as  was  usually  given  in 
the  early  days  of  the  Colony,  even  if  for  valuable 
conaideration,  be  regarded  as  constituting  a 
declaration  of  trust  in  the  Crown,  valid  and 
enforceable  by  law  ?     L2ng  v.  Scane,  889. 

Admission  of  grantee. — The  defendant 
occupied  for  many  years  certain  Crown  land  as 
promisee,  with  the  cognizance  of  the  plaintiff, 
who  afterwards  obtained  a  Crown  grant  including 
the  land  in  question.  Held,  the  plaintiff  was 
entitled  to  all  the  land  included  in  his  grant, 
but  that  evidence  was  rightly  received  of  his 
admission,  tending  to  show  possession  by  the 
defendant  since  1825  with  his  cognizance,  not  as 
facts  to  vary  his  title,  but  to  show  what  was  his 
view  as  to  his  boundaries  prior  to  the  issue  of  the 
grant.     Doe  d,  Evans  v.  Lang,  827. 

Court  of  Claims  -Grantee  held  trustee.— 

In  1803  S«  obtained  a  Icaie  of  Crown  land  for 
twenty-one  years,  reserving  rent,  with  a  provision 
for  the  purchase  of  the  fee  simple,  by  the  lessee, 
in  which  case  the  Crown  undertook,  in  effect,  to 
give  a  grant  of  the  land  to  the  lessee,  or  other 
legal  proprietor.  Plaintiff's  claim  was  traced  by 
various  conveyances  to  S.  In  1842  defendants, 
W.,  claiming  as  representatives  of  a  devisee  of  S., 


after  a  reference  to  the  Commissioners  for  Claims, 
under  5  Will.  lY,  No.  21,  and  recommendation 
by  them,  received  a  grant  of  the  property  in 
question.  The  evidence  was  held  to  show  that 
plaintiffs  were  unaware  of  defendant's  application, 
and  that  W.  was  guilty  of  fraud  and  concealment 
before  the  Commissioners.  The  grant  contained 
the  proviso  '*  that  the  lawful  rights  of  all  parties, 
other  than  the  grantee,  therein  named,  in  the 
land  thereby  granted,  should  enure  and  be  held 
harmless,  anything  in  the  said  grant  to  the  con- 
trary notwithstanding."  Held  W.  had  no  equity 
as  against  the  pliantiffs,  and  the  grant  having 
been  made,  not  in  pursuance  of  a  mere  promise, 
but  a  stipulation  in  a  lease,  W.  must  be  declared 
a  trustee  for  them.  The  decision  of  the  Com- 
missioners ought  lo  be  conclusive  unless  it  be 
unconscientious  for  a  person  to  retain  the  benefit 
thereof.     Walker  v.  Webb,  253. 

Grant  to  husband  and  wife— Sale  bj 

husband. — In  the  year  1820  J.,  being  in  pos- 
session of  certain  land  in  Sydney,  made  his  will 
devising  the  said  property  to  S.,  an  infant,  the 
defendant,  appointing  trustees  therein  for  S.,  and 
shortly  after  died.  The  surviving  trustee  in  1828 
obtained  a  lea^e  of  the  land  from  the  Crown,  in 
trust  for  S.,  for  twenty-one  years;  in  1820  a 
proclamation  was  issued  by  Governor  Darling, 
promising  a  grant  in  fee  simple  to  all  occupiers  or 
lessees  of  Crown  lands  under  certain  conditions. 
S.,  being  still  an  infant,  married  W.  in  1834,  and 
the  same  year  W.  and  his  wife  applied  for  a 
grant  to  the  Commissioners  under  the  Act,  4  Will. 
IV,  No.  9,  but  before  the  issue  thereof  W.  sold 
the  land,  T.  being  the  purchaser ;  the  grant  was 
issued  in  1835  to  W.  and  his  wife,  their  heirs  and 
assigns.  W.  died  in  1839  and  his  wife  came  of 
age  about  the  same  time. 

In  a  suit  by  the  representatives  of  T.  to  pre- 
vent S.,  the  defendant,  from  enforcing  a  judg* 
ment  obtained  against  them  in  ejectment. 

Held,  the  defendant  was  at  the  time  of  her 
marriage  possessed  of  an  equitable  claim  to  the 
fee  simple  in  the  land,  and  the  lease,  if  not  void 
(as  it  was  held  to  be  for  uncertainty),  being  in 
derogation  of  that  claim,  could  not  bind  her,  and 
the  husband  had  nothing  to  dispose  of. 

Ihe  Court  is  not  a  Court  of  Appeal  from  the 
decisions  of  the  Commissioners  under  the  Claims 
to  Land  Act,  4  Will.  lY,  No.  9,  and  the  grantee 
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om  only  be  ooostitoted  •  triutee  for  another 
penon  where  there  is  f  rand  or  aneonaciieiitious- 
neas.  The  usual  cUiase,  in  granta  under  the  Act, 
that  **  the  lawful  rights  of  all  penoiis,  other  than 
the  gtantees,  ahall  orare  and  be  held  harmleM/' 
could  not  ayail  the  plaintiffs,  without  sabrerttng 
the  rules  for  the  protection  of  the  property  of 
married  women  and  infante. 

The  intenst  of  the  promisee  under  the  procla- 
mation waa  near]  J  equiTalent  to  an  estate  in  fee ; 
ftmMe)  an  indefeasible  interest,  exoept  as  against 
the  Crown.     Terr^  v.  WiUo;  522. 

Court  of  ClaimB— Eules  for  g^dance— 

BeSXdting  trust  to  the  CrowiL—The  Com- 
missioners for  inyestigating  claims  to  land,  under 
6  Will.  IV,  Ko.  21,  cannot  decide  or  report  on 
the  same,  on  anj  other  than  the  same  principles, 
which  govern  Courts  of  Law,  when  a  question  of 
conttruciion  arises. 

Where  a  grant  was  made  in  accordance  with 
the  report  of  the  Commissioners  to  trustees  to 
the  Mveral  inuU  and  uses  declared  in  a  certain 
will,  the  terms  of  which  cannot  be  held  to  apply 
to  the  land  gmnted,  the  land  must  be  taken  to 
hare  rcTerted  to  the  Crown,  as  on  a  resulting 
trust.     Clatht  e.  Ternf,  753. 

Finality  of  decision— Interest  of  promi- 

B6e« — ^Oertain  Crown  land  was,  in  1796,  in  the 
possession  of  P.,  from  whom  by  successire  trans- 
fers it  came  in  1825  to  T.,  who  died  in  1827  leariog 
a  widow  and  two  children.  The  widow,  claiming 
as  administratrix,  sold  to  H.,  one  of  the  defend- 
ants, and  there  was  efidence  to  show  that  he 
knew  the  deceased  had  children. 

Subsequently,  a  proclamation  having  been 
issued  by  the  Governor,  promising  grants  to 
persons  who  had  been  in  occupation  of  lands  in 
Sydney  in  the  year  1828,  or  to  their  representa- 
tives, H.  applied  to  the  Court  of  Claims  for  a 
grant  of  the  said  land,  and  a  grant  was  made  to 
him  in  188G.  The  other  defendant  was  a  moitga- 
gee  of  H.,  and  the  plaintiffs  the  daughter  of  T., 
claiming  that  H.  was  a  trustee  for  themi  and 
should  be  decreed  to  execute  a  conveyance. 

SM  (by  the  Primary  Judge,  MUford»  J.), 
the  issue  of  the  grant  was  not  conclusive  of  the 
rights  of  the  parties,  and  the  defendants  being 
affected  with  notice  were  trustees.  The  plaintiffs 
had  an  interest  giving  them  a  loom*  standi,  The 
Court  being  bound  by  Spmuer  v.  Oray. 


Where  one  attorn^  acts  £or  both 
•ad  aMfltgagee,  the  latter  is  affseted  with 
€f  any  facts  known  to  the  attoraej. 

JBsld  (on  appeal,  by  the  Fall  Court, 
the  decree  below),  the  plaintiffs,  as  representati' 
of  a  promisee  of  Crown  land,  and  also  aa 
eentativea  of  a  mere  occupant,  had  no  title  or 
interest,  known  to  and  cognisable  by  Comta 
either  of  law  or  of  Equity.  (Spenser  v.  <7ray 
distinguished.)  The  piaini^,  therefore,  had 
no  locus  standi,  notwithstanding  H.'s  fraud  in 
obtaining  the  grant. 

The  Statute,  4  Will.  lY,  Ko.  9,  clearly  intended 
that  the  Commissioners'  decision  should  be 
authoritjitive,  and,  if  adopted  by  the  Crown,  final; 
4,  Will.  IV,  No.  9,  and  5  Will.  IV,  No.  21,  dis- 
tinguished. 
The  legal  rights  and  interests  of  the  plaintiffs 
were  not  altered  by  Oovemor  JDariin^s  poro- 
clamation. 

The  proviso  in  the  grant  in  these  words, 
<<Pro?ided  also,  that  the  lawful  right  of  all 
parties,  other  than  the  grantee  hereof,  in  the  land 
hereby  granted,  shall  enure  andbe  held  harmle« — 
anything  herein  to  the  contrary  notwithstanding'* 
following  a  similar  proviso  in  the  proclamation, 
would  probably  not  be  sustained,  but  at  any  rate 
could  only  apply  to  parties  having  a  lawful  riffki 
to  Uie  land. 

Pecrec  below  reversed,  without  costs  to  H., 
with  costs  to  other  defendant,  who  was  held  not 
affected  with  notice  j  no  costs  of  appeal.  Cod- 
erqft  e.  ffaHcy,  1061. 

Fraud  in  obtaining  grant—void  or  Toid* 
able— Scire  Facias  to  repeaL— The  Supreme 

Coart  has  a  Common  Law  jurisdiction  to  enter- 
tain a  Scire  Facias  for  the  repeal  of  a  Crown 
Grant,  and  the  9  Geo.  IV,  c.  83,  s.  11,  confers  the 
same  power. 

A  Sci,  Fa.  is  not  maintainable  to  repeal  a 
Crown  Grant  to  a  person  deceased  before  the 
issue  thereof,  the  instrument  beiug  a  mulity» 
Beg.  V.  M'Intosh  (No.  1),  680. 

The  Crown,  intending  to  grant  certain  land  to 
one  H.,  was  induced  by  another  person  of  the 
ssme  name,  after  M.'s  death,  to  deliver  the  giant 
to  him  by  representing  himself  to  be  the  promisae. 

Seld,  the  grant  waa  not  void,  but  voidaUa. 
Besf.  V.  JPIniosh  (No.  2),  098, 
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Information  of  Intnudon. — If  the  Statute 

21  Jac.  1, 0. 14^  is  in  force  in  the  Ookmj,  ite  effect 
is  not,  whore  the  lands  of  the  Crown  are  the 
sabject  of  an  iotmsion,  to  pat  the  Crown  out  of 
poesessaoB,  but,  having  more  than  a  hare  right  of 
entry,  notwitlistanding  the  intrusion  be  of  twenty 
years'  duration,  the  Crown  can  conrey  those  hinds 
effectually  by  grant,  without  having  recourse  to 
an  Information  of  Intrusion  (but,  mmbUy  the 
statute  is  not  in  force).    Do€  tL  WHton  v,  Terry ^ 

Mortgage  of  land  promiaod^-Effeet  of 

Sabsoquent  grant.— -H.,  being  the  owner  of 
certain  land  in  the  county  of  Northumberland, 
for  whidi  a  Grant  had  not  yet  issued,  mortgaged 
the  same,  with  other  property,  to  the  plaintiff  in 
1838,  by  a  deposit  of  the  deeds  with  a  memo,  of 
the  loan,  and  a  promise  to  execute  a  mortgage. 
This  was  not  regtstored.  In  1813,  H.  oonreyed 
this  land  among  a  large  number  of  properties  (by 
a  registered  transfer)  to  the  Bank  of  A.,  from 
which  the  defendant  O.  purchased,  and  a  Qcant 
wn  issued  to  O.  in  1851  in  accordance  with  the 
recommendation  of  the  CommissionerB.  Seld,  the 
plaintiff  wim  a  mortgsgee  within  the  meaning  of 
the  Act,  o  Will.  lY,  No.  21,  s.  8,  and  the  equitable 
Borfgtge  had  the  same  effect  as  if  the  Grant  had 
issued  before  the  date  thereof.  Under  the  terms 
of  the  conreyanee  to  the  Bank  the  litter  took  no 
more  interest  in  the  land  than  U.  then  had*  The 
plaintiff,  howerer,  could  not  make  the  defendants 
liable  for  the  whole  of  her  claim  as  mortgagee, 
inasmuch  as  the  proprietors  of  the  other  lands 
included  in  the  mortgage  were  liable  to  con- 
tribute. These  should  be  made  parties,  in  order 
to  be  present  at  the  account.  Terry  v,  O^orne, 
oUd. 

Presumption— in  favor  of  Crown— Limi- 
tations.—-The  defendant,  haring  been  in  pos- 
session of  certain  land  since  1821,  in  January, 
1844,  leased  it  to  the  plaintiff ;  a  grant  from  the 
Crown  of  the  same  land  had,  however,  issued  to 
ono  S.  Ij.  in  1631.  The  plaintiff  being  threatened 
with  eriction  by  J.  L.,  heir  of  B.  L.,  the  grantee, 
accepted  a  lease  of  the  premises  from  J.  L.  in 
October,  1844,  and,  on  the  defendant  distraining 
lor  rent,  repleried  his  goods,  on  which  the  defen- 
dant arowed  and  the  plaintiff  pleaded  nathienuiL 
On  a  motion  for  a  new  trial,  the  rerdist  haring 
been  for  the  plaintiff^  kM,  inter  alia^ — 


Bare  possession  in  a  subject  cannot,  as  against 
the  Crown,  with  respect  to  lands  in  this  Colony, 
be  taken  to  afford  any  presumption  of  title.  The 
ten  years  possession  of  the  defendant  would  not 
have  been  sufficient  to  exempt  him  from  pleading 
kie  tiile  specially  on  intrusion  brought,  eren 
under  21  Jac.  I,  c  14  (but,  eemhle,  this  statute  is 
not  in  force  here). 

The  defendant  could  dorire  no  benefit  from  his 
twenty -three  years  possession  under  8  and  4  Will. 
IV,  e.  27,  since  the  Crown  was  not  bound  by  the 
statute,  and  the  first  ten  years*  possession  was 
therefore  inoperatire. 

The  making  of  a  grant  raises  a  presumption  in 
farour  of  the  Crown.    SatJMd  o.  Alfw^,  SSO. 

Promise  of  grant— binding  on  Crown.— 

A  pTomise  by  the  Governor  of  the  Colony  of  a 
grant  on  condition  that  the  promisee  stay  in  the 
country  is  binding  on  the  fulfilment  of  the 
condition.  The  Governor  having  the  right  of 
granting  land,  had  also  the  right  to  make  binding 
promises,  and  a  promise  made  by  him  was  obliga- 
tory on  his  successors  in  office.  Dumaresq  r. 
Boherteon  (No.  8),  1291. 

Purchaser  for  valuable  consideration.— 

Crown  grant  to  purchaser  for  valuable  con- 
sideration without  notice  as  against  volunteer 
under  prior  conveyance  of  interest.  Spenser  v. 
Gray,  477. 

Purchase  in  another's  name— 27  Eliz., 

cap.  4 — ^VOid  grant. — ^Land  was  purchased  at 
a  Government  land  sale  by  C,  but  in  the  name  of 
B.,  the  defendant,  who  was  an  infant  and  son  of  a 
friend  of  C.  C.  completed  the  purchase  and  took 
a  grant  in  the  same  name,  but  subsequently  told 
the  property  to  the  plaintiff,  and  rigned  the  docu- 
ment of  transfer  in  the  defendant's  name,  alleging 
to  the  purchaser  that  it  was  his  true  name.  This 
document  was  as  follows: — '*This  is  to  certify, 
that  I  have  Chis  day  sold  and  disposed  of  to 
Bobert  Byers,  all  my  right,  title,  and  interest  in 
that  piece  or  parcel  of  land"— nlescribing  the  land 
in  question — **  for  the  sum  of  seventy  pounds ; 
with  the  cottage,  and  everything  on  the  said 
ground."  On  a  bill  being  brought  by  plaintiff 
against  the  defendant,  claiming  that  he  should 
be  declared  a  trustee  for  the  plamtiff,  Ac.  HIM^ 
that  the  document  and  signature  by  C.  were  a 
■ttffioient  memorandum  of  the  contract  withm 
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the  Statute  of  Frauds,  and  binding  on  C.  Also, 
Diat  the  obtaining  of  the  grant  to  the  defendant 
bj  means  of  iconej  supplied  bj  C.  was  a  fnudu- 
Icnt  conreyance  within  the  meaning  of  the  27 
Sliz.,  0.  4,  and  Toid  against  the  plaintiff. 

Also,  that  the  grant  was  not  void  absolatelv, 
but  onlj  as  against  the  plaintiff. 

Bj  sec  5  of  the  Land  Sales  Act,  5  and  6  Yict., 
c.  36,  the  purchase  rested  in  C.  an  interest,  which 
might  be  the  subject  of  transfer.  B^ert  r.  Srottn, 
1136. 

Reserration  in  grant—MineB  of  coal 

— TenureB. — Sixty  acres  of  l&nd  at  Newcastle 
were  granted  hj  the  Crown  in  1840  to  J).,  under 
whom  defendant  claimed  as  lessee,  the  grant, 
after  the  usual  words  of  limitation,  and  rescrra- 
tion  of  a  quit-rent,  containing  the  following 
clause*,  "  provided  nerertheless,  and  we  do  here- 
by reaerce  to  ourselves  all  such  paits  and  so  much 
of  the  said  land  as  may  heresfter  be  required  for 
a  public  way  or  wsys,  .  .  and  also  all  stone 
and  gravel,  .  .  and  all  land  within  one 
hundred  feet  of  high-water  mark,  .  .  and  also 
all  mine*  of  gold  and  silver,  and  of  coals,  with 
full  and  free  liberty  and  power  to  search  for,  dig, 
and  take  awsy  tbe  same."  In  a  subsequent  part 
of  the  instrument  there  were  provisos  for  making 
the  grant  void,  ''if  the  conditions,  reservations, 
and  provisos  therein  contained"  should  not  be 
duly  observed.  Upon  this  land  defendant  mined 
for  coal, 

HM^  the  word  reserve  created  an  exception  in 
the  grant,  and  therefore  that  the  vexne  of  coal, 
being  severable  from  the  land,  remained  as  a 
corporeal  hereditament  iu  the  Crown,  and  were 
properly  the  subject  of  an  information  of  intru- 
sion. Ko  **  office  found"  was  necessary,  the  right 
not  being  founded  upon  the  breach  of  a  condition, 
but  upon  an  intrusion  into  soil,  always  the  pro- 
perty of  the  Crown. 

The  waste  lands  of  this  ooUny  are,  and  ever 
hive  been,  from  the  time  of  its  first  settlement  in 
1788,  in  the  Crown ;  and  they  are,  and  ever  have 
been,  from  that  date,  (in  point  of  legal  int-end- 
ment,)  without  office  found,  in  the  Sovereign's 
posseesion ;  and,  as  his  or  her  propertv,  they  have 
been  and  may  now  be  effectually  granted  to  sub- 
jects of  the  Crown. 

At  the  time  of  making  a  grant  of  land  to  a 
subject  the  Crown  must  be  presumed  to  have  had 


a  title  to  that  land,  and  this  orijinal  title,  a*  the 
foundation  and  source  of  all  other  titles,  ia  matter 
of  judicial  cognizance.  The  feudal  prindplea^ 
that  all  lands  are  holden  mediately  or  immediately 
of  the  Crown,  is  equally  in  force  in  New  Sonth 
Wales  as  in  England. 

Estates  in  land  here  are  not  allodial,  but 
tenures  in  free  and  common  socage,  and  there  ia 
nothing  in  a  quit-rent  inconsistent  with,  this 
tenure.    Aitonuy-Oeneral  v.  Brown,  312. 

ReBenration  of  water— Ripsriaa  rights 
— Oonstmction  of  Crown  granta.— Certain 

lands,  near  Botany  Bay,  were  granted  by  the 
Crown  to  S.L.,  for  valuable  consideration,  in  1828, 
described  as  bounded  on  the  west  and  south-west 
sides  by  Botany  Bay,  a  (rteh,  and  Bedmtm^s 
Farm,  and  reserving  to  His  Majesty,  infer  aUa, 
any  quantity  of  water  and  any  quantity  of  land, 
not  exceeding  ten  acres,  in  any  part  of  the  said 
grant  as  might  be  required  for  public  purposes, 
and  providing  tbat  the  'working  of  any  water- 
mills  there  erected,  or  to  be  erected,  should  not 
be  inteifered  with  by  such  resen*ation.  The 
plaintiffs,  E.L.  and  D.,  subsequently  became 
owners  of  parts  of  this  land. 

Shortly  after  the  grant  above  mentioned  S.L. 
obtained  a  conveyance  of  the  adjoining  fiarm, 
which  had  been  granted  to  one  Redmond  by  the 
Crown  without  any  such  reservation  as  above, 
and  which  S.L.  had  occupied  for  some  time  before 
his  own  grant  under  a  contract  of  sale ;  part  of 
this  was  devised  by  S.L.  to  M.L.,  one  of  the 
plaintiffs.  The  boundary  of  B.*s  grant  on  the 
south  was  in  part'  described  as  the  creek  (referred 
to  in  the  other  grant). 

Under  the  provisions  of  the  Water  Aci,  17  Vic, 
No.  35,  the  Commissioners  for  the  City  of  Sydney, 
obtained  the  resumption  by  the  Crown  of  portions 
of  the  said  properties  of  the  plaintiffs,  indnding 
the  whole  of  the  creek  and  land  on  eithf  r  bank. 

Tlie  plaintiffs  recovered  from  the  defendants 
the  value  of  the  land  resumed,  and  damages  for 
the  loss  of  motive  power  for  certain  waier^miUs 
upon  the  said  creek,  but  the  question  was  whether 
they  were  entitled  to  compensation  for  the  loss  ol 
water  for  other  purposes. 

Seld,  the  reservation  clause  was  good  (and, 
tembUf  even  if  bad  as  not  strictly  either  a  reser- 
vation or  an  exception,  it  would  be  valid  as  a  re* 
grant).    There  was  no  uncertainty  aa  to  quantity 
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therein,  as  tho  number  of  mills  to  be  protected 
clearly  was  that  existing  at  the  time  of  appro- 
priation, and  the  amount  of  water  required  was  a 
mere  matter  of  calculation. 

(PtfT  MUforS,  J.  Tlie  right  of  user  in  S.L.  of 
any  water  plus  that  required  for  his  mills  was 
similar  to  an  estate  at  will.) 

If  the  reservation  in  question  would  haye  been 
Toid  under  other  circumstances,  by  reason  of  its 
derogation  from  tho  rights  of  ownership  in  the 
grantee  or  repugnancy  to  the  title  conrejed  by 
the  grant,  yet  it  was  good  in  the  case  cf  the 
Crown,  by  reason  of  the  prerogative  rested  in  the 
Sovereign  for  the  protection  of  his  subjects. 

The  grant  to  Redmond  liariDg  stated  his  land 
to  be  bounded  by  the  creeV,  M.L.  had  no  nght  t3 
the  land  over  which  the  creek  flowed  ad  medium 
JUum  aqua,  or  any  riparian  right  to  use  the 
water.  Nor  was  M.L.  entitled  to  compensation 
for  the  defendants'  disturbance  of  the  water  flow- 
ing over  her  land,  for  though  there  was  no  reser- 
vation of  water  in  Redmond's  grant,  yet,  claiming 
from  S.L.,  who  accepted  the  grant  of  the  land 
above  with  the  reservation,  which  could  not  be 
exercised  without  disturbance  of  the  water  below, 
she  was  bound  thereby.  The  maxim  volenti  non 
fit  injuria  would  have  applied  to  S.L.  if  the  Com- 
missioners had  exercised  their  powers  while  he 
possessed  the  properties. 

The  plaintiffs  therefore  were  only  entitled  to 
compensation  for  loss  of  motive  power  to  such 
fliit72s  as  were  erected  upon  the  land  granted  to 
S.L. 

Seld  (on  appeal  to  the  Frivtf  Council,  in  the 
case  of  Martf  Lord),  upon  a  question  of  the 
meaning  of  words,  the  same  rules  apply  whether 
the  subject-matter  be  a  grant  from  the  Crown  or 
a  subject,  and  the  plaintiff  was  thei'efore  entitled 
to  the  land  ad  medium  filum.  S.L.  would  have 
been  entitled  to  compensation  in  respect  of 
Redmond* s  grant;  for  the  Cro'mi  could  not  graot 
any  property  in  the  water  to  S.L.,  nor  he  to  the 
Crown,  and  the  effect  of  the  reservation  in  his 
grant  was  only  that  he  waived  his  own  rights  as 
riparian  owner  in  respect  of  the  land  conveyed 
by  the  said  grant.  (Judgment  below  reversed, 
with  costs.)     lAtrd  v.  Cit^  Commissioners^  912. 

TmsteeSy  gTant  to. — A  person  who  has  hid 
twenty  years'  possession  of  land,  if  he  lose  his 
posseMion,  may  bo  effectually  defeated,  on  his 


bringing  an  ejectment,  by  showing  actual  title  in 
another.  The  promisee  of  a  Crown  grant,  having 
by  his  will  disposed  of  his  lands  to  the  plaintiff 
and  another,  died  before  issue  of  the  grant. 
Subsequently  a  grant  was  made  to  the  trustees  of 
the  will  (who  by  the  terms  thereof  had  no  estate 
in  the  said  lands),  in  trust  for  the  persons  entitled 
under  the  will. 

Seld,  that  the  grant  conveyed  the  legal  estate, 
as  the  testator,  under  the  will,  would  have  devised 
it,  had  he,  at  the  date  of  the  will,  the  legal  estate 
in  himself.    Doe  d.  Swan  v.  M^Dougall,  411. 

Trust,  grant  in— Resulting  tmst  to  the 

Crown.— A  grant  having  issued  for  certain  land 
in  Sydney  to  K.  and  C,  and  their  heirs  and  assigns, 
in  trust  for  E.,  with  the  usual  declaration  that 
the  land  was  given  for  building  purposes,  and 
reservation  of  a  quit- rent ;  R.  on  the  decease  of  E., 
C.  being  also  dead,  claimed  to  be  entitled  to  the 
fee-simple. 

Held,  the  building  clause  was  not  part  of  the 
trust,  but  the  consideration  or  condition  on  which 
the  grant  was  made,  and  therefore  on  the  death 
of  the  cestui  que  trust,  the  Statute  of  Uses  vested 
the  remainder  in  the  Crown.  And  no  "office 
found"  was  necessary  to  entitle  the  Crown  to 
possession.    Attorn'tf- General  v.  Ryan,  719. 

In  a  Crown  grant  to  certain  persons,  "  devisees 
in  trust  for  W,,  their  heirs  and  assigns"  to  hold 
to  them  "«f*  such  devisees  as  aforesaid,  their  heirs 
and  assigns  for  ever"  the  words  **  devisees  intrust 
for  W,,  Sfc,"  are  not  words  of  description  only, 
and  W.  is  named  as  a  person  taking  a  beneficial 
interest.  In  the  absence  of  words  of  inheritance, 
W.  only  takes  a  life  interest  thereby. 

The  case  is  substantially  the  same  as  if  the 
grant  had  been  to  the  said  persons  and  their  heirs, 
in  trust  for  W.,  in  which  event  the  Statute  of 
Uses  renders  them  mere  conduit  pipes  for  the 
vesting  of  the  legal  estate,  for  life,  in  W. 

On  the  death  of  W.,  the  inheritance  is  in  the 
Crown,  as  on  a  resulting  use  by  implication. 
{Attorney- General  v,  Ryan  followed.)  Smiih  v. 
Dawes,  812. 

Uncertainty,  proof  of  matters  in  pais  to 
avoid— Presumption  of  confirmation.— The 

plaintiff  claimed  the  land  in  dispute  as  heir  at 
law  of  N.D.,  who  died  in  1830,  about  eighteen  years 
before  the  commencement  of  this  action.      N.D. 
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was  in  posseMion  for  many  jmutb  before  and  up  to 
the  time  of  his  death,  and  two  Crown  grants  had 
lesned  to  him  in  respect  of  the  said  hind,  the  firsts 
dated  January,  1794,  of  land  described  as  180  acres, 
'*  lying  in  the  distiict  of  Bulanamiog,  and  separated 
on  the  north  by  a  road  of  800  feet  wide  from  the 
land  allotted  for  the  maiotenaiice  of  a  school- 
master ;  to  bo  known  as  Barran  Farm,  without 
tho  town  of  Sydney" ;  the  second,  dated  October, 
1799,  describing  the  land  granted  as  90  acres, 
lying  in  the  district  of  Bullanaming,  bounded  on 
the  south-west  by  Page,  Candells,  Jenkins,  and 
Field  Farms,  from  which  it  is  separated  by  a  road 
200  feet  in  width ;  and  on  the  south  by  an  allot- 
ment belonging  to  Samuel  Burt— to  be  known  as 
Barran  Farm."  The  defendants  relied  on  a 
oonyeyance,  in  October,  1827,  of  the  said  lands 
by  N.D.  to  B.B.,  under  whom  they  claimed,  but 
this  the  plaintiff  dedared  to  be  a  forgery. 

Seld,  on  motion  for  a  new  trial,  that  the  first 
grant  was  void  for  uncertainty  of  description,  and 
probably  the  second  also,  unless  it  could  be  shown 
that  the  description  in  the  latter  could  refer  only 
to  one  piece  of  land. 

The  said  grants,  although  executed  by  the 
Ck>Temor  in  his  individual  name,  were  not  private 
conveyances,  but  Grown  grants,  and  as  such 
recognised  by  6  Will.  lY,  No.  16,  as  being  as 
effective  as  if  issued  in  the  name  of  the  Sovereign. 
But  the  statute  did  not  avoid  the  eflTect  of  the 
uncertainty  in  the  description,  and  could  not  be 
extended  thus  by  equitable  construction. 

A  grant  might  be  made  certain  by  extrinsic 
facts,  referred  to  in  such  grant,  but  those  in 
question  contained  no  such  reference,  beyond  an 
intended  future  name. 

The  defendants  were  not  estopped  from  denying 
the  validity  of  the  grants  to  the  person  under 
whom  thoy  claimed,  inasmuch  as  the  invalidity 
was  apparent  on  the  plaintiff's  case. 

On  appeal  to  the  Privy  Council,  held,  if  there  be 
such  a  description  in  a  Grown  grant,  whether  by 
descriptive  words,  or  by  reference  to  matters  in 
pais,  or  otherwise,  as  that  by  evidence  connected 
vrith  such  description,  the  identity  of  the  lands 
granted  is  capable  of  being  established,  the  grant 
may  ba  good«  The  facts  that  both  giants  men- 
tionod  some  boundaries,  ihe  receipt  of  qui^rent 
by  the  Orovni,  the  surrey  by  N.D.  and  a  QoTem- 
JDoat  surveyor  in  1828|  irere  some  evidence  to  go 


to  a  jury  as  to  the  identity  of  the  lands^  and  as 
to  the  probabiUty  that  poasnsion  was  giwn  by 
Government  officers,  at  or  soon  after  the  time  o£ 
the  grants,  by  which  they  might  be  made  goodL 

The  jury  would  have  been  justified  in  pre- 
soming  from  the  long  possession  of  N.D.,  not  a 
substitutional,  but  a  supplementary  and  eonfimn- 
tory  grant  by  the  Crown.  Doe  d.  Demme  r. 
Wtl^n,  728. 

Grant  to  wife  of  transported  conviet— 

Feme  sole. — Satisfoctory  evidence  having  been 
given  that  a  person  was  a  prisoner  at  the  time  of 
a  Crown  grant  to  his  wife,  and  of  her  oonTcyance 
in  her  own  name  to  another,  she  must  be  con- 
sidered 2k feme  sole,  and  her  conveyance  is  good. 
Doe  d,  Tugwell  v.  Farrell,  899. 

Crown  Grant— Proof— Enrolment.— i:>M 

d,  Bowinan  v.  JCKeon,  475. 


CSOWlf  LiJfDS. 

See  also  Cbowx  Gbasts. 

Waste  lands— Alienation.— The  King  is 

possessor  of  all  the  unappropriated  lands  of  the 
Colony.  PoMesskm  of  land  claimed  by  the  Crown 
may  be  recovered  by  it)  by  information  on  the 
record,  although  the  possession  of  the  defendant 
be  adverse. 

Crown  lands  can  only  be  alienated  by  meaoa  of 
a  record — that  is,  by  a  granti  by  letters  patent, 
duly  passed  under  the  Great  Seal  of  the  CoUiiiy, 
according  to  law,  and  in  conformity  with  His 
Majesty's  tnstruetions  to  the  Governor.  Tie 
Sh^  v.  Steel,  65. 

Idcense  to  occupy— Snit  between  tres- 
passers.— ^The  plaintiff  and  defendant,  owning 
certain  adjoining  lands  bounded  by  Darling  Har- 
bour, encroached  upon  the  said  harbour  by  filling 
in  the  shallow  water  before  tlieir  properties,  a 
small  part  between,  howerer,  being  left  as  a 
waterway.  The  plaintiff  justified  herenoroaoh- 
ment  by  a  license  from  the  Crown.  The  water* 
way  having  been  obstructed  by  the  defendant»^> 

Held,  the  plaintiff,  if  prored  to  be  a  licensed 
occupant,  had  an  interest,  beyond  mere  poasessiop, 
which  would  entitle  her  to  an  injunction  against 
the  defendant  to  prevent  injury  to  her  nae  of  tiie 
waterway •  But  the  defendant's  intraaion  being 
oidy  on  the  Crown,  the  plaintiff,  if  an  intnider 
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•laoy  eoold  cliim  no  velief  sgaingt  the  dsmtge 
Ntoltiiig  horn  Uiodefendftnt's  Irespaw. — WiUMre 

License — Ststien. — ^Xn  ^n  action  for  tmpass 
on  certain  thrown  lands  in  the  posBession  of  the 
plaintiff,  it  was  held,  on  demnrrer  to  the  defen- 
dntt's  plea,  alleging  that  he  held  a  depasturing 
license  from  the  Crown,  that  the  defendant  mnst 
soeeeed,  and  that  the  license,  though  it  gave  no 
actnal  property  in  the  land  agninst  the  Crown, 
would  conrey  to  the  holder  a  defeasible  right  to 
go  upon  the  land,  for  the  purpose  of  depasturing, 
notwithstanding  ite  poeseseion  bj  any  person  not 
holding  such  a  licence.  Borthtoich  e.  Bingle, 
884. 

Issue  of  occupation  licenses  by  the  Governor, 
SaU  o.  Qibwn  (So.  1),  1026. 

The  Crown  can  legally,  by  the  exercise  of  the 
rojal  prerogative,  delegate  to  the  Governor  the 
power  to  confer  rights  of  oommonago  over  the 
waste  lands  of  the  Colony,  until  they  are  sold  or 
leased,  notwithstanding  the  Land  Acts. 

An  instnmMnt  under  seal  is  unnecessary,  either 
to  delegate  this  power  to  the  Governor,  or  to 
g^ant  the  right,  which  ia  not  strictly  an  interest 
inland. 

The  term  '*  purchased,"  in  the  regulations 
issued  by  the  Governor  in  regard  to  the  awarding 
of  such  permission,  means  purchased  for  money 
value  at  auction,  according  to  the  terms  of  the 
Land  Sales  Act,  9  &  10  Yict.,  o.  104.  Hall  e. 
Gibatm  (No.  2),  1185. 

Iii6eiuie--Tr8]iAll»r  of  Station.— A  vendee 

of  Grown  land,  held  under  a  license,  is  not  bound 
to  obtain  the  sanction  of  the  Crown  to  the  transfer, 
hut  must  do  all  reasonaUy  in  his  power  to  perfect 
it. 

Nor  is  such  sanction  necessary  to  a  legal 
tiansfer  of  stations.    Tooih  v,  Fleming,  1162. 

TrefpaieerB  on  Crown  LandB.— An  un« 

licensed  oocopier  of  Crown  lands  cannot  maintain 
an  action  of  treepast  against  an  intruder,  his  own 
oceupatioB  being  rendered  wholly  illegal  by  the 
imposition  of  penalties  for  such  an  act  under 
seetion  4  of  0  ft  10  Yict.,  c.  104b  Hari^  e. 
WUe,  807. 

CBOWV  PEOSSCUTO&. 

See  Cbimxital  Law  InoBMATioir. 


CUSTOX. 
Sale  of  distress  without  appraise" 

ment — ^Long  usage* — The  Court  has  no  ju- 
dicial knowledge  of  a  long  usage  to  sell  goods 
distrained  for  rent  without  appraisement,  and  the 
usage,  even  if  jiroved  to  exist,  wouli  not  be 
enforced.    Slapp  v,  Welh^  649. 

Timber  merchantB  — Constructive 

delivery. — Custom  of  timber  merchants  to 
consider  measurement  a  constructive  delivery. 
Caffrejf  e.  Taylor,  812. 

Bistrict  Court— Evidence  of  usage* 

Under  see.  94  of  the  District  Court  Act  the 
Court  can  only  entertain  appeals  from  the  decision 
of  a  District  Court  Judge  on  points  of  law.  But 
when  the  question  raised  in  a  case  stated  is  the 
admissibility  of  evidence  of  a  usage  the  Court 
may  remit  the  case  to  the  Judgo  below  for  a 
further  statement  of  facts  proved  by  the  evidence, 
la  order  that  the  relation  of  the  midenoe  objected 
to  to  the  issue  may  be  understood,  and  also  for  a 
further  statement  of  the  evidence  of  the  usage,  to 
ascertain  whether  such  evidence  is  sufficient  to 
justify  a  finding  in  favour  of  the  usage,  and 
whether  the  usage  is  good  in  law.  Fx  parte 
Church,  1303. 

Architect's   charges — Reasonable 

custom. — Whether  an  architect's  charge  is 
reasonable,  a  question  of  faot  for  the  jury,  is 
sufficiently  proved  by  diowing  the  customary 
charges  in  the  profession. 

Quare,  whether  such  a  charge  could  be  enforced 
if  the  custom  were  nnreasonable.  Brees  v.  Church, 
1866. 


DAKAGES. 
Xeasnre  of  damages.— Non-fulfilment  of 

promise  by  Governor  to  make  a  gnmt  of  Crown 
ILand.    Dumaretq  o.  Bob&rUam  (No.  4),  1887. 

Discussion  of  principles  to  guide  a  jury  in 
assessing  damages  for  trespass  to  a  cattle  station. 
HaiDhmd  v,  Sumpirey,  1167. 

Kisdirection. — ^Misdirection,  in  regard 

to  estimation  of  damages,  in  favour  of  losing  party. 
WiUoM  V,  Cohero/e,  1267. 

Value  of  race-horse--Bailway  bj- 

laws.— The  Bailway  Conunissioaer,  under  22nd 
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Vic.,  Ko.  19,  has  no  power  to  make  a  bj-law 
rtHiermg  himaelf  from  all  responnbility  for  care 
of  bones  carried  by  rail. 

In  aaseMing  damages  for  the  loss  of  a  race-borse 
a  jury  u  entitled  to  take  into  aeooont  ita  pedigree 
and  engagementa.  Beli  v.  The  Railwatf  Commis- 
sioner, 1398. 


DEaSIOHS. 
—  by  English  Courts* — Ex  parte  Nickoiu, 

123 ;  JRe^.  v,  Morley,  389. 

notion  to  reopen  case -Conflicting 

decision  in  English  Court.— After  tbe  deci- 
sion of  a  case  by  tbe  Court,  a  motion  to  reopen 
tbe  same,  based  on  a  conflicting  judgment  of  the 
Court  of  Queen's  Bencb  and  tbe  House  of  Lords, 
will  not  be  entertained,  but  seeus,  if  the  judgment 
be  that  of  the  PriTj  Council.  Williamson  v, 
1^.8,W.  Mar.  Ass.  Co.,  975. 

Overruling  previous  decisions.— 2>o«  d. 

Peacock  v.  King,  at  page  889. 


DECLABATION. 

See  Cbihihal  Law,  Etidbnce. 
Etibbvce,  APMIBSIOy. 
PRACnCB  AVD  PlBADINO. 


DEDICATION. 

8es  Highway. 


DEFAKATION. 

Libel— Pleading— Public  benefit— The 

plaintiffs  declared  on  a  libel  published  by  the 
defendant  in  his  newspaper,  and  which  charged 
the  plaintiffs  with  having  published  false  news  in 
their  newspaper  from  corrupt  motives,  to  which 
the  defendant  pleaded — 1st,  a  plea  alleging  that 
the  plaintiffs  published  in  their  journal  an  article, 
&c.,  which  was  false,  and  that  the  plaintiffs  so 
published  it  for  corrupt,  sordid,  kc.,  purposes, 
and  that  the  matter  complained  of  was  for  the 
public  benefit, — 2nd,  that  the  alleged  libel  was 
published  bj  the  defendant  without  actual  malice, 
and  without  gross  negligence,  and  that  a  full 
apology  was  published  in  the  defendant's  news- 
paper (written  and  signed  bj  the  author  of  the 
alleged  libel),  and  that  a  certain  sum  had  been 


paid  into  Court  in  fall  satisfaction.  The  plain- 
tiiSs'  demnrred  generallj  to  the  first  plea;  asd 
specially  to  the  second  plea,  upon  tbe  gionnd, 
among  others,  tliat  the  apology  was  made,  not  by 
tbe  defendant,  but  by  some  other  person. 

Held,  tbe  first  plea  was  good,  inasmuch  as,  if 
the  article,  published  by  tbe  plaintiffs,  wai  falae, 
and  so  published  from  corrupt  motives,  it  most 
have  been  false  to  their  knowledge,  and  if  false, 
considering  the  subject-matter  of  the  article,  the 
defendant's  publication  mast  have  been  beneficial 
to  the  public. 

The  second  plea  was  held  bad  on  the  ground 
stated  above. 

A  person  who  knowingly  publishes  fa^se  new^ 
is  not  entitled  to  an  action  for  damages,  because 
the  libel  complained  of  visits  him,  individually, 
more  severely  than  is  necessary  for  the  public 
advantage.    Pickering  v.  Mason,  601. 

A  justification  to  a  declaration  on  a  libel  mu&t 
allege  not  only  that  the  publication  tliereof  is  for 
the  public  benefit,  but  also  how  the  public  are  to 
benefit  thereby. 

An  assertion,  therefore,  in  a  plea,  which  justifies 
the  libel  as  necessary  to  maintain  the  truth  of 
statements  of  Members  of  Council,  in  regard  to 
public  questions,  cannot  be  rejected. 

A  justification  by  averments  of  particular  facta 
will  not  cover  a  general  charge  of  habitual  un- 
truthfulness. 

The  defendant  having  impugned  the  veracity 
of  the  plaintiff  in  regard  to  an  article  in  a  news- 
paper  written  by  the  latter,  held,  a  plea  in 
justification  was  bad  for  not  averring  that  the 
said  newspaper  article  was  the  p^aintifTs.  Snsdem 
V.  Cohen,  885. 

An  advertisement  of  an  absconding  debtor  ia 
for  the  public  beneflt.     Flojfd  v.  Tdglor,  1402. 

A  plea  of  justification  to  a  declaration  on  a  lib^ 
is  bad,  if  it  cannot  be  collected  therefrom,  that 
the  facts  set  out  as  amounting  to  a  justification 
occurred  before  the  publication  of  the  libel. 
Such  a  plea  is  also  bad,  where  it  does  not  set 
forth  the  reasons  why  the  publications  of  the  facta 
thus  averred  were  for  the  public  benefit,  but 
merely  that  defendant  tliought  they  were  for  the 
public  benefit. 

Stmble,  a  positive  averment  that  the  publication 
was  for  the  public  benefit  is  sufilcient  alone. 
Armstrong  v*  ParkiMon,  lOBl. 
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—  JvfltificatioiL  of  part— Garbled  ex- 
tracts.— A  plea  in  au  action  for  libel  is  bad,  if  it 
justifies  part  only  of  the  imputations  declared, 
without  mention  of  the  remainder,  but  defendant 
may  be  allowed  to  amend  bj  excepting  the  omit- 
ted passages  from  his  plea  and  so  leaving  them 
unjustified,  or  hj  specificallj  meeting  the  same. 

It  is  no  objection  to  a  plea  on  demurrer,  that 
the  extracts,  which  it  contains,  of  the  alleged 
libellous  publication  are  garbled,  the  charge  con< 
▼eyed  by  the  publication  being  a  question  for 
the  jury. 

Where  the  facts  alleged  would,  if  true,  malce 
their  publication  for  the  public  benefit,  the  plea 
of  justification  sufficiently  complied  with  sec.  4, 
of  11  Vic,  No.  18.    Maister  v.  Sipgrave,  1254. 

Idbel  -  Pleading  -  DupUcity  -  37  EUz., 

cap*  5>"-A  plea  to  a  declaration  in  libel  averred 
the  truth  of  the  facts,  the  correctness  of  the 
report  of  the  police  court  proceedings,  on  which 
the  action  was  founded,  and  a  justification,  as 
being  published  for  the  public  benefit. 

On  objections  by  way  of  demurrer  that  no 
facts  were  alleged  showing  that  the  publication 
was  for  the  public  benefit,  that  the  particular 
facts  alleged  did  not  support  tliat  averment, 
and  that  certain  alleged  mistaken  views  to  be 
corrected  by  the  said  report  were  absurd,  held 
notwithstanding  27  Eliz.,  o.  6,  that  these  were 
objections  in  substance  and  excluded  from  con- 
sideration by  12  Vic,  No.  1,  s.  6. 

A  plea  ia  not  bad  for  duplicity  because  it  con- 
tains other  matters,  which,  by  sec.  4  of  11  Vic, 
No.  13,  are  required  to  be  joined  to  the  averment 
of  the  truth  of  the  libel. 

An  arerment  in  a  plea  that  certain  money  had 
been  stolen  is  not  bad  for  uncertainty  if  set  out 
with  as  much  certainty  as  in  an  indictment  for 
larceny.    Hughes  v.  Kemp,  616. 

Jnstificatioii  —  Amendment.  —  The 

justification  of  a  libel,  on  the  ground  that  the 
publication  thereof  was  for  the  public  benefit, 
should  state  the  reasons  whg  it  was  beneficial. 

(P«r  the  Chief  JmtlM  Midi  Tieny.J.;  Dichin- 
90»,  J.,  ditsenUenie.)  Where  the  Court  on  the 
argument  of  a  demurrer  is  in  a  position  to  see 
what  a  proposed  amendment  would  amount  to, 
it  is  incumbent  on  them,  for  the  saving  of  expense 
and  delay,  to  say  whether,  when  the  amendment 


I 


is  made,  the  open  statement  of  these  facts  might 
be  alleged  to  be  a  statement  for  the  public  benefit. 
A  plea  of  "  truth  "  and  "  for  the  public  benefit," 
without  any  reason  assigned,  is  made  good  by 
inserting  averments  Uiat  plaintiff  was  still  a  prac- 
tising attorney  at  the  time  of  publishing  the 
alleged  libel,  and  that  there  was  a  likelihood  of 
his  being  employed  by  Her  Majesty's  subjects  in 
matters  of  trust,  if  they  remained  ignorant  of 
this  delinquency,  &c.     Corg  v.  Mqffit,  768. 

Idbel— 32  Qeo.  in,  cap.  60— Province  of 

Judge  and  jurj. — in  a  libel  action  the  jury 
should  be  directed  that  if  they  think  the  words 
complained  of  are  calculated  to  bring  the  plaintiff 
into  public  scandal,  infamy,  disgrace,  or  ridicule, 
and  if  they  are  in  any  portion  referable  only 
to  his  private  character,  or,  in  case  they  relate 
wholly  to  public  conduct,  if  the  jury  think  that 
they  exceed  the  limits  of  fair  comment  on  the 
actions  of  a  public  man,  then  the  plaintiff  is 
entitled  to  a  verdict,  but  otherwise,  the  defendant. 
Whether  a  writing  amounts  to  a  libel  is  a  question 
of  law,  but  being  unavoidably  mixed  up  with  the 
facts  which  a  jury  have  to  determine,  the  jurors 
have  a  right  to  decide  it  contrary  to  the  Judge's 
direction. 

Even  in  criminal  cases,  by  82  Geo.  Ill,  c.  60 
(Fox's  Aei),  the  question  of  libel  or  not  is  a 
matter  on  which  the  Judge  may,  at  any  rate  in 
his  discretion,  deliver  his  opinion  to  the  jury,  and 
a  fortiori  in  civil  action.  Holrogd  v.  Parkes, 
968. 

The  Court  has  the  power  to  determine  as  to  the 
sufficiency  of  facts,  stated  in  a  plea  to  a  declara- 
tion in  libel  as  showing  how  the  publication  was 
for  the  public  benefit.    Morgan  e.  Irhg,  1149. 

Libel— Costs— Certiflcate.— The  plaintiff  in 
an  action  for  libel  having  recovered  one  farthing 
damages,  the  defendant  applied  to  the  presiding 
Judge  to  certify  to  deprive  the  plaintiff  of  costs 
under  43  Eliz.,  cap.  6. 

Seld,  the  Court  had  no  power  to  grant  such 
certificate.     Bradg  o.  Cavanagh,  107. 

Privilege  of  witness* — ^A  malicious  defama- 
tion is  not  absolutely  privileged  by  being  published 
in  a  Court  of  Justice.    Smith  v.  Nash^  594. 

Slander  ^Inferential  charges— Jnry.— 

A  declaration  in  slander  for  words  causing  injury 
to  plaintiff  in  his  busines«,  which  is  apparently 
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imtnffirw«fe  as  to  ita  Btatement  oC  the  eanw  of 
aciicmy  may  be  upheld  on  the  greaod  tb«t  the 
alleged  slander  inferewtitHly  makes  cbsorgse  which 
would  cause  such  injurj. 

A  plea  that,  by  the  use  of  the  words  oompIaiBed 
of,  the  plaintiff  had  not  been  iojnrcd  in  his  bnai- 
ness,  is  bad. 

It  is  for  the  jarj  alone  to  decide  whether  the 
words  were  spoken  on  an  cecasion  when  the 
plaintiff  could  sustain  no  damage,  and  the  ques- 
tion cannot  be  raised  directij  or  indirootly  on 
demorrer.    MaxweU  v.  DaUjf^  843. 

Slander-demiirrer— 8iirpIii8age.~-A  de- 
claration on  a  yerbal  slander  was  resolyable  into 
the  following  three  arerments: — Ist.  That  the 
defendant  maliciously  said  of  the  plaintiff,  that 
he  would  not  take  the  plaintiff's  word  on  oath. 
2nd.  That  the  defendant  said  so  during  a  trial, 
in  which  the  plaintiff  was  a  witness.  8rd.  That 
the  defendant  eaid  those  words  in  certain  eTidence 
upon  that  trial,  which  he  spontaneously, 
officiously,  and  maliciously  gare.  The  defendant 
demurred  on  the  ground,  that  an  action  would 
not  lie  for  defamation  under  the  oircumstanoes 
alleged ;  that  it  ought  to  hare  been  alleged  that 
the  words  were  used  without  reasonable  and 
probable  cause ;  and  that  it  ought  to  haye  been 
alleged  that  the  defendant  was  actuated  by  express 
malice. 

Setd^  the  declaration  would  have  been  good, 
by  the  Act,  11  Vic,  No.  18,  had  it  merely  set 
forth  the  words  complained  of,  and  was  not 
yitiated  by  the  statement  of  the  manner  and 
occasion  of  the  defhmation,  which  were  merely 
sarplusage,  and  no  ground  for  a  demurrer. 
\_Not0  to  Bodggon  V  SearleH  dittented  from,'] 
amHk  V.  Natk,  594. 

Slander— evidonce—deflBiidaiLi's   inten- 

tiOXIt — ^When  the  jury  has  found  in  an  action  for 
slander  that  the  words  complained  of  were  not 
calculated  to  do  an  injury,  the  Gomrt  is  not  pre* 
rented  by  sec.  2  of  1 1  Vic,  No.  18,  from  exercising 
control  oyer  the  yerdict,  and  directing  a  new  trial 
on  the  ground  that  the  verdict  was  afainsL 
evidence. 

Evidence  of  defendant's  statements  are  ad- 
missible to  ehow  with  wfait  intention  tiie  slaiider 
waa  uttered.    (Peofvo*  o.  Ltmaiiri  followed.) 


BBLIVBET. 
Actnl  SBdcoBStnieiiTSr— Ct^Wgr «.  Agr- 

Beasonable  time.— ^«^^  c  Greer,  846. 


DSMAVD. 
Before  right  of  aotion.— it5«  «-  JTameli, 


470. 


DXMUSBEB. 

See  Pbactioi  and  FxiEADIKO. 


BEPoainovs. 

See  CsncDrAL  Law,  Etidhstcb. 


BBSGBHT. 

See  Ikhbsitavcx. 


BESERTIB  WIVES  AHB  CHILBBSira 

ACT. 

Signatiira  of  orief  — seoond  orAer— n- 

ftaael  to  gife  evidenoe*— The  sigoatnre  of  an 
Older  by  the  juatioes  under  the  Deeected  Wiyee 
and  CSuldren's  Aot,  4  Yic*  No.  5,  s.  11,  within 
tpenty  days  is  metely  directory. 

Where  a  seeond  order  was  made  by  jaatieM 
under  this  Aot»  assuming  that  a  prior  onder  ves 
invalid,,  and  obedience  to  the  seoend  w«a  nsiated 
on  the  ground  that  the  first  was  valid,  tke  justieoi 
had  jorisdiotion  to  compel  the  defendant  to  give 
evidence  for  the  purpose  of  deciding  thoq^nastioB. 

A  oommittal  for  a  refusal  to  give  sudi  evidence 
is  also  justified  by  sec.  8  of  the  Deserted  Wivea 
Aot»  22  Vic,  No.  &    Sx  parte  Arwutrot^,  1122. 

BiHDiml  of  oemplaintr- Jiutioei^  Aet^ 

OertifleKte»— Notwithstanding^  seo.  35  of  Sir 
John  Jervie'  Act,  11  and  12  Yict.,  c  4I»  adopted 
by  14  Vio.,  No.  43,  the  provisions  of  tho  former 
Act  apply  to  proceedings  under  the  Desacted 
Wives  and  Children's  Act,  4  Vic,  No.  5. 

The  dismisaal  of  a  oomplaint  or  infommtion, 
therefore  (sec.  14^  11  and  12  Tict.,  c.  48,),  is.  a 
bar  to  a  seeond  application,  only,  when  followed 
by  a  certificate,  which  certificate  is  in  the  disoo* 
tion  of  the  magistrates.    EsparU  Soee,  1168. 

BeeeitioHi  evidenoe  oL-^Esf  p&tie  Mfgrnm^ 

cww» 
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[EJECTMENT- 


Qlild  desertiOtt  1^  mMMtt.^The  general 
intotttioii  of  tho  28  Yic,  No.  9,  is  to  punish 
psrvBtB  of  either  sex  for  child  desertioii,  nnd  there* 
fore^  although  male  parents  onlj  are  mentioned 
tiierein,  mothers  are  rendered  equally  liable  by 
the  Acts  Shortening  Act,  16  Vie.,  No.  1,  see.  6. 
Beff,  V.  Smith,  1382. 


DISOBDEHLT  HOUSES. 

See  Cbiminaii  Law. 


DISTANCE. 

Computation  under  rules  of  Court. 
Noti,  1019. 


Frater  v. 


DISTRESS. 

See  Laki>loxd  aztp  Texakt. 
Distress  for  quit  rents  due  to  the  Crown. 
deyer  «•  Middell,  295. 


IFin- 


DISTRICT  COURT. 
Attendance    of  plaintiff— Amount  of 

claim* — The  personal  attendance  of  a  plaintiff 
is  not  made  necessary  by  the  District  Court  Act, 
22  Yio.^  No.  18  (Milford,  J.,  dueenliente). 

No  plea  of  extreme  inoonyenience  in  particular 
caes  -will  warrant  a  yiolation  of  the  rule,  that 
claims  under  a  certain  amount  must  bo  sued  in 
the  District  Court.    Johmeton  e.  Hooke,  1227. 

AppeaL — Under  sec.  94  of  the  District  Court 
Act  the  Court  can  only  entertain  appeals  from 
the  decision  of  a  District  Court  Jodge  on  points 
of  law.  But  when  the  question  raised  in  a  case 
stated  is  the  admissibility  of  eridenoe  of  a  usage 
the  Court  may  remit  the  case  to  the  Judge  below 
for  a  further  statement  of  facts  proved  by  the 
eTidsnoe,  in  order  that  the  relation  of  the  eri- 
dsnoe  objected  to  to  the  issue  may  be  understood, 
and  also  for  a  further  statement  of  the  eridenoe 
of  the  uMge,  to  ascertain  whether  lueh  eridence 
is  snffieient  to  justify  a  finding  in  faronr  of  the 
usage,  and  whether  the  usage  is  good  in  law.  Sjf 
parte  Church,  1303. 

Appeal— Special  case  amended.-— Where 

a  special  case  from  the  District  Court  has  been 
amended  by  the  order  of  the  District  Court  Judge 
by  the  omission  of  certain  maUer,  the  Supreme 
Oowrt  will  not  look  outside  the  caae  at  amended. 
Breee  v.  Churth,  1869. 


Interpleader— C08t8.~In  an  interpleader 
case  in  the  District  Court  claimant  established 
bis  right  to  certain  goods,  oTer  £10  in  tbIuo, 
which  had  been  seized  in  execution  of  a  yerdict 
for  less  than  tbat  amount. 

Held,  the  interpleader  suit  was  a  new  issue, 
and  claimant  was  therefore  entitled  to  advocate's 
coste.    Ex  parte  Sandon,  1881. 

Jurisdiction— Corporation.— The  District 

Courts  hare  jurisdiction,  imder  22  Tic,  No.  18, 
to  hear  cases  in  which  a  corporation  is  made 
defendant. 

Taylor  e.  The  Crowland  Gas,  Sfe,,  Co. 
followed.    Sx  parte  Marwood,  1224. 

Supreme  Court  issues— Appeal.— A  case 

sent  down  from  the  Supreme  Court  to  the  District 
Court  for  the  trial  of  an  issue  under  sec.  98  of 
22  Tie,  No.  18,  is  not  subject  to  appeal  in  the 
same  manner  as  caoaea  commenced  in  the  District 
Court  under  sec.  9#. 

Semhla,  see.  99  does  not  apply  to  such  cases. 
O^lfeU  V.  Browne,  1278. 


DOCUMENTS. 

See  Evidence. 


DBTJKKSmrESS. 

See  CmiHiKAi.  Law. 


DUEL. 

See  Criminal  Law. 


.•f/ir-li 


EAS] 

See  HiQHWAT — ^Watsb. 


ECCLESIASTICAL  LAW. 

See  Chuboh. 


EJECTMENT. 
Land  in  possession  of  Crown.— The  Court 

will  grant  an  injunotion  to  restrain  an  action  of 
ejeetment  in  respeet  of  land  in  possession  of  the 
Crown.    Boff, «.  O^Comtell,  117. 

Presumption— Sheriff's  sale.— The  Court. 

on  proof  of  a  SherifTs  sale,  win  not  presume  that 
he  did  his  duty,  by  duly  levying  before  tho  ex- 
piration of  the  writ,  in  fttvonr  of  a  plaintiff  in 
ejectment.    Doe  d.  Walker  v.  O'Brien,  246. 
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foSSeSBOrj  title.— A  person  who  has  had 
twenty  years'  possession  of  land  may,  if  he  lose 
posBession,  be  efPeetnally  defeated  in  ejectment  by 
actual  title  being  shown  in  a  third  person.  Doe 
d.  Swan  v.  M*DottffaU,  411. 

Disclosure  of  defects  in  title— Estoppel 

— Onus  of  proof. — Doe  d.  Deviue  v,   Wihon, 
722. 


ELECTION. 

Uncertainty  in  deed.— Uncertainty  made 
good  by  election.    Diek  v,  Ebsworth^  865. 

Undisclosed  principal.— Election  to  charge 
principal  or  agents    Mortimer  t.  Mort^  938. 


ELECTIONS. 
Revision  Conrt— Appeal.— An  application 

haying  been  made  to  the  Court  of  Rerision  under 
the  Electoral  Districts  Act,  6  Vic,  No.  16,  to  place 
a  certain  person's  name  on  the  voters'  list,  the 
Magistrate  sitting  therein  refused  the  claim,  on 
the  ground  that  the  written  notice  required  by 
the  Act  was  not  produced,  or  a  written  copy 
thereof.  A  maudamms  to  the  Magistrate  to  re- 
consider the  matter,  or  to  the  Clerk  of  the 
Revision  Court  to  enter  the  name  of  the  applicant 
on  the  Electoral  Liste  t*tw  ref  uf  cd  by  the  Supreme 
Court,  on  the  ground  that  the  Act  of  Council  had 
made  the  Revision  Court  the  sole  court  of  appeal. 
Hx  parte  Ashton,  174. 

Les^lative  Council— evidence  of  mem- 
bership—disputed right— In  an  action  for 
trespaw,  against  the  Speaker  and  Sergcantat- 
Arms  of  the  Legislative  Council,  for  ejectment  of 
the  plaintiff  from  the  Council  Chamber,  hehf,  that 
although  the  question  of  membership  was  un- 
avoidably in  issue,  if  the  law  had  specifically 
provided  a  tribunal  for  the  determination  of  that 
fact,  the  decision  by  that  tribunal  was  the  only 
admisaible  evidence  of  it ;  but  that,  if  the  Governor 
and  Council,  by  whom  the  question  of  the  vaoanoy 
had  been  actually  decided,  had  not  power  to  do 
so,  no  evidence  was  admissible  to  impeach  the 
plaintiff's  right,  for  in  any  case  the  Court  had 
not  the  power  to  entertain  the  question. 

A  jurisdiction  given  to  one  tribunal  is  ordinarily 
to  be  taken  as  excluding  that  of  any  other. 


Wliere  the  Electoral  Court,  established  under 
the  authority  of  5  &  6  Tie,  c.  76,  s.  2,  has  Joris- 
diction,  as  it  has  in  respect  of  disputed  retiim», 
the  vacancy  of  a  seat  is  to  be  determined  by  that 
tribunal,  and  not  by  the  Governor  under  s.  11. — 
Martin  p.  NichoiUo*,  618. 


EMBEZZLEMENT. 

See  Cbixikil  Law. 


ENTRY. 

See  LAyDLOHB  AND  TeWAST — TrBSPASS. 


ESCAPE. 

See  Criminal  Law. 


ESTOPPEL. 

to  deny  Laadlord's  title— Title  para- 
mount.— The  defendant,  having  been  in  poases- 
sion  of  certain  land  since  1821,  in  January,  IS^i, 
leased  it  to  the  plaintiff  i  a  grant  from  the  Grown 
of  the  same  land  had,  howerer,  issued  to  one  S.  L. 
in  1831.  The  plaintiff  being  threatened  with 
eviction  by  J.  L.,  heir  of  S.  L.,  the  grantee, 
accepted  a  lease  of  the  premises  from  J.  L.  in 
October,  1844,  and,  on  the  defendant  distraining 
for  rent,  replevied  his  goods,  on  which  the  defend- 
ant avowed  and  the  plaintiff  pleaded  non-tenmif. 
On  a  motion  for  a  new  tiial,  the  verdict  having 
been  for  the  plaintiff,  held, — 

The  plaintiff  was  not  estopped  from  denying 
his  tenancy  under  the  defendant. 

A  tenant  cannot  deny  that  the  person  by  whom 
he  was  let  into  possession  had  title  at  that  time, 
unless  by  a  pica  averring  an  eviction  by  title 
paramoimt.  A  tenant  may  not  show  that  his 
lessor's  title  is  determined,  unless  the  plea  discloses 
a  similar  eviction  in  consequence  of  that  deter- 
mination. 

The  tenant  need  not  prove  an  actual  eviction 
by  legal  process  or  otherwise,  provided  his  new 
holding  be  bond  fide,  and  there  be  no  collusion. — 
Hatfield  v,  Alford,  830. 

Variation  of  written  contract -evi- 
dence.— The  parties  to  a  contract  are  estopped 
from  saying  that  the  written  varies  from  the 
actual  contract.  But  the  jury  are  not  estopped, 
where  evidence  to  that  effect  has  been  admitted 
without  objection. — Hughe*  o.  Oreer,  849. 
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denial  of  landlord's  title  by  tenant. 

— Defendant  in  ejectment  is  estopped  from  relying 
on  defects  in  title,  shown  by  plaintiff  in  slating 
bis  case,  where  he  has  been  proved  to  ha?e  paid 
rent  to  the  person  through  whom  plaintiff  claimii, 
the  defects  being  antecedent  to  this  payment. 
M*Intoth  V.  Pollard,  1036. 

interest    to    defeat    estoppel— 

recital8--concla8iye  admission.— The  de- 
fendant claimed  the  land  in  dispute  under  a 
lease  and  release  in  1882,  purporting  to  be  a  con- 
Teyance  of  the  fee  simple,  and  reciting  a  seizin 
in  fee,  from  one  K.,  the  promites  of  a  Crown 
grant,  to  W.  ;  the  grant  to  K.  afterwards  issued 
in  1839.  In  1843  £.  conreyed  the  same  land  to 
M.,  one  of  the  lessors  of  the  plaintiff.  Seld^  on 
motion  to  enter  a  verdict  for  the  defendant  (1) 
that  the  lease  and  release  of  1832,  though  con- 
tained in  the  same  deed,  operated  as  a  good 
oonveyanoe ;  (2)  that  the  plaintiff  was  estopped 
by  the  lease  and  release,  either  by  the  release 
simply,  or  by  the  recital  of  the  seisin  in  fee ;  (3) 
that  such  an  iotsrest  did  not  pass  under  the  con- 
reyance  as  to  defeat  the  estoppel,  the  most  that 
£.  had  being  an  equitable  interest,  and  that  of  a 
character  not  defined  ani  very  unintelligible;  (4) 
that  the  estoppel  would  have  been  equally  binding, 
by  way  of  conclutive  etdmusion,^  without  being 
pleaded,  as  the  defendant  had  had  no  opportunity 
of  so  pleading  it ;  and  (5)  that  on  the  acquisition 
by  £.,  afterwards,  of  the  legal  fee,  by  the  grant, 
the  plaintiff's  apparent  interest  was  converted 
into  an  actual  interest. — jDoe  d,  Aspinwall  v. 
Osborne,  432. 

released  by  disdosnre  of  defect  on 

other  side. — A  defect  in  title  shown  by  plaintiff 
in  ejectment  releases  the  defendant  from  an 
estoppel,  otherwise  arising,  from  relyiog  upon 
the  said  defect.    Doe  d,  Deviue  r.  Wilson,  722. 


EVIDENCE. 
Admission  as  to  boundaries.— Admissions 

as  to  boundaries  by  grantee  previous  to  issue  of 
Crown  grant.    Doe  </.  "Evans  r.  La»$,  827. 

In  an  action  for  trespass  to  a  station,  held,  that 
U.,  through  whom  defendant  claimed,  could  be 
cross-examined  as  to  admissions  made  by  him, 
that  others  were  in  possession  of  the  locus,  before 


or  when  he  entered  thereon,  and  U.'s  evidence  in 
respect  thereto  could  be  contradicted,  inasmuch 
as  he  was  identified  in  interest  with  the  defendant. 
Nowland  o.  Humphrey,  1167. 

In  an  action  for  trespass  to  a  station  evidence 
was  given  of  an  admission  by  the  plaintiff  that 
certain  lands,  between  the  plauitiff's  and  defend- 
ant's stations,  were  not  part  of  his  station,  although 
his  stock  had  been  allowed  to  graze  thereon. 
Evidence  was  also  given  that  at  the  time  of  the 
admission,  defendant's  station  had  not  been 
occupied  by  him.  There  was  no  evidence  of  any 
occupation  license  by  the  Grown. 

HelJ,  if  both  parties  had  been  in  possession  of 
their  stations,  and  mutually  asserting  exclusive 
possession  of  the  lands  in  dispute,  such  an 
admission  by  one  would  naturally  mean  that  the 
other  was  the  earlier  occupant,  but  such  could 
not  be  the  inference  where  it  was  clearly  proved 
that  the  disputed  tracts  were  exclusively  fed  over 
by  the  cattle  of  the  plaintiff  and  long  before  any 
other  person  claimed  them. 

The  plaintiff  therefore  as  liaving  been  in  exclu- 
sive possession,  was  entitled  to  succeed  against 
any  intruder,  without  authority  from  the  Crown. 
Spring  v.  Tate,  1860. 

Admission  by  executor.— Admission  by 
executor  does  not  bind  the  heir.  Bank  of 
Australasia  v,  Murray,  612. 

Sedtals* — Conclusive  admission  by  recitals 
in  a  deed  as  against  person  executing  the  same. 
Doe  d.  Aspinwall  v.  Osborne,  422. 

Affidavits. — in  support  of  a  motion  to  make 
a  rule  absolute,  for  the  issue  of  on  information  in 
the  nature  of  quo  warranto,  new  affidavits  may 
be  read,  provided  they  are  merely  confirmatory 
of  the  facts  already  alleged.  Ex  parte  Qaunson, 
318. 

Affidavits  made  on  previous  occasion.— 

W.  having  sold  his  interest  in  a  public-house  to 
M.,  and,  pending  a  transfer  of  the  license, 
ostensibly  employed  him  as  barman,  was  convicted 
under  sec.  49  of  13  Vic,  No.  29,  for  having 
permitted  M.  to  conduct  the  business,  on  the 
hearing  before  the  Justices  copies  of  the  affidavits 
of  M.  and  W.,  made  and  used  on  a  previous 
occasion,  were  admitted  in  evidence,  but  no 
objection  taken  by  \V.  at  the  time. 
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MMy  the  defendant  oould  not,  on  a  motion  for  a 
Prohibition,  object  to  the  reoeption  of  the  eopy  of 
hie  own  ofBdavit,  but  that  that  of  M.  was  elearly 
inadmissible,  unless  it  hsd  been  proxed  that  W. 
liad  used  it  preyiousl j.    £x  parte  WarJ,  872. 

Comndwioa— ^l^eetioiis  to  questioiis.— 

On  an  examination  before  a  Commimoner,  when 
a  question  is  objected  to,  it  is  the  doty  of  the 
CommisBioncr  to  note  such  an  objection  for  the 
subsequent  decision  of  the  Court,  but  to  allow 
the  questions  to  be  put  and  record  the  answers. 
Stewart  r.  Byrnes^  1091. 

AdmiBsioiiB— to   show   intentioiL—Svi- 

dence  of  defendant's  statements  are  admissible 
to  show  with  what  intention  the  slander  was 
uttered .  ( Pea reon  e.  Lema  itre  followed.)  Da rby 
r.  Meid,  704. 

DocumontB — ^plan. — A  map  indicating  what 
the  yendor  of  a  station  alleges  to  be  his  boundaries, 
is  no  evidence  in  favour  of  the  vendee  against 
the  occupier  of  a  neighbooring  station  of  the 
vendee's  possession  of  a  disputed  tract,  lying 
between  the  stations,  and  is  inadmissible.  Ca  meron 
V,  Hay  (No.  2),  1370. 

Proof  of  right-of-way  by  plan.  Sannan  v. 
Cooper^  634. 

DocmnentSy    public— transportatioiL— 

An  indent  is  sufficient  to  prove  that  a  person  is 
a  transported  convict,  though  not  stating  the 
offence  for  which  he  was  transported.  J!>oe  d, 
Tvtgvoell  v.  Far r ell ^  S90.  But  reversed,  tnb  nom. 
Doe  d.  Cotton  v.  Far  rail,  408. 

order  in  Chambers. — The  order  of  a 

Judge  in  Chambers  may  be  proved  by  the  pro- 
duction in  Court  of  the  original  order.  Seynolds 
V,  Tree,  402. 

recitals  in  warrant.— Action  against 

Justice — Becitals  in  warrant  some  evidence  of 
jniisdiction.    Smith  e.  3art<m,  416. 

Enrolment  of  grants.— Proof  by  certi- 
fied copy.    Doe  d.  Bowman  v.  McKeon,  475. 

marriag^e  register.— By  sec.  4, 3  Tic, 

Ko.  7,  a  copy  of  a  duplicate  ceriiSoate  to  be  filed  in 
the  Supreme  Court,  was  made  the  only  evidence 
of  a  marriage  under  the  Act.  Held,  although 
the  marriage  was  proved  by  the  original  register, 
and  it  was  no  part  of  a  minister's  duty  to  keep 


the  same,  the  prisoner  was  eetoy|»d  from  relying 
on  the  objection,  the  exclusion  of  the  efideocs 
not  having  been  daimed  at  the  triaL  Meg.  v. 
Taafe,  713. 

record— peijnry. — On  the  trial  of  a 

prisoner  for  perjury,  committed  at  a  Couit  of 
Petty  Sessions,  the  record,  or  a  certificate,  must 
be  produoed,  to  show  that  the  Justices  had 
jurisdiction.    JB^.  «.  jSmt^,  1180. 

WitnoseoB   indirect   denial^anticipa* 

tion  of  proo£> — ^A  plaintiff  may  give  erideaoe 
in  indireet  denial  of  fads  stated  by  defendant'i 
witnesses  only  in  eases  where  the  Judge  shall  be 
satisfied,  under  all  the  circnmstsnoet,  that  tbe 
&ct  adduced  by  the  defendant,  and  sought  to  be 
denied,  was  one  which  the  plaintiff  ooold  not 
reasonably  have  anticipated  wouM  have  beat 
adduced. 

In  such  oases  the  defendaat  ought  to  be  pef^ 
mitted  to  give  evidence  in  rejoinder. 

A  plaintiff^  anticipating  a  defeadant^  prooff, 
and  meeting  the  same  by  eridoiiee,  most  do  to 
folly  and  without  reserving  poiiion  of  his  defenee. 
Doe  d.  Lttmedaiue  v.  Bollard,  404^ 

Witness— faestion  to  discredit— reftual 
to  admit  evidence— admission  ex  gratia.— 

A  witness  may  be  asked  the  question,  whether  he 
was  not  discharged  from  the  police  for  making  a 
false  charge,  but  is  not  bound  to  answer  it. 

Where  counsel  was  not  allowed  to  ask  a  ceiiain 
question,  but  afterwards  was  given  an  opportunity 
ex  yratia  to  do  so,  and  refused  to  avail  himself 
of  it,  held,  no  objection  could  be  based  on  the 
prior  refusal  to  admit  the  evidence.  22^.  r. 
Someury,  1406. 

Parol  oYidence— marriage— identity.— 

On  the  trial  of  a  prisoner  for  bigamy  there  wm 
no  direct  evidence  of  the  first  marriage,  but  the 
fact  of  a  marriage  between  certain  parties  was 
proved  by  the  registry  book,  and  evidence  ires 
given  of  the  acts  of  the  prisoner  and  his  alleged 
first  wife  to  identify  them  as  the  partiee  so 
married.  SM,  tbe  erideaoe  waa  anfileimt  to 
sustain  the  conviction.    Bey,  v.  Taafe,  718. 

liandwritil^« — Proof  of  the  handwriting 

of  deoeased  witnesses  to  a  deed  having  been  given 
at  a  trial,  held^^he  admission  in  evidence  of  the 
handwriting  of  a  deeeaaed  witness  to  the  cc»- 
teyance  waa  vnog,  but  wm  right  in  the  oue  of 


Vo].I,iMge8l-«2;  ToLU,pag«s8lS-U10. 


EVUXBNCE.] 


IM7 


[EXECUTION 


another  wk&esB,  aiao  deemed,  who,  on  examina- 
taon  vpam  Hstarrogotoriet,  had  denied  his  ngoa- 
toe  to  tlie  ooaTejaaee  (the  handwriting  m  ike 
latter  caae,  however,  being  the  witneae'  agnatare 
taken  daring  hia  examination).  J}oe  d,  Demme  v. 
mUom,  722. 

Parol  «Tid«]iee— deseriptions  in  gnuit. 

— Unoartaintj  in  descriptions  of  Crown  grant 
made  good  by  admission  of  proof  of  matters  in 
pmt.    Doe  d.  Dethe  9.  WUgon,  *I22. 

PreSTUnptioili — ^Preenmption  in  faror  oi  pos- 
session hj  the  Grown  raised  bj  the  isaue  of  a 
grant  of  knd.    Satfield  v.  Alford,  830. 

Presomption  of  continaance  of  estate  of 
original  grantee.  AUrOen, «.  M^Ivioth  (No.  1)> 
700. 

Friviles^  of  party  to  the  case.— A  witness 

in  his  own  oaae  is  entitled  to  no  peonitar  priyilege, 
or  claim  to  be  regarded  in  any  other  light  than 
an  ordinary  witness  in  the  cause.  Fisher  v.  Kemp, 
719. 

A  party  to  a  canse  who  contemplates  giying 
eridence  for  himself  has  a  right  to  remain  in 
Court  for  the  conduct  of  his  case,  and  is  not 
liable  to  exclusion  as  other  witnesses.  The 
London  C.  JB,  v,  Lavere,  684. 

Possession  of  prior  occupier.— In  an  action 
of  trespass  to  a  sheep  station,  in  which  the 
defendant  has  pleaded  ''not  possessed,"  the 
plaintiif  ia  entitled  to  prore  poasesrion  of  the 
part  of  the  atation  trespaaaed  on,  by  ahowing  that 
the  former  occupier,  from  whom  he  porobaaed, 
occupied  the  ground  in  question.  Zester  «. 
Qirard,  463. 

Membership  of  Legislative  Conncil.— 

In  an  action  for  trespass,  against  the  Speaker  and 
Sergeant-at'Arms  of  the  LegislatiTe  Council,  for 
ejectment  of  the  plaintiff  from  the  Council 
Chamber,  hM,  that  although  the  question  of 
membership  was  unayoidably  in  issue,  if  the  law 
had  speotfieally  prorided  a  tribunal  for  the 
determination  of  that  fact,  the  decision  by  that 
tribunal  was  the  only  admissible  eridence  of  it  j 
but  that,  if  the  Governor  and  Council,  by  irhom 
the  qneation  of  the  racanoy  had  been  actually 
decided,  had  not  power  to  do  so,  no  eridence  was 
admissible  to  impeach  the  plaintiff's  right,  for  in 
any  case  the  Court  had  not  the  power  to  entertain 
the  question.    MdrUn  v,  Niekoloion,  618. 


IKo  otjection  taken. — CcmsideratioB  of 
eridenoe,  which  could  faaTe  been  suocessfully 
objected  to,  but  admitted  without  objeotioD. 
Mu^kee  V,  Oreer,  846. 

Governor's  power.— The  Court  cannot  take 
judicial  notice  of  the  powers  of  the  GoTcrnor 
derired  from  an  Order  in  Council  Sa II  v.  Gibeon 
(No.  1),  1026. 

Usage. — ^Usage,  to  explain  terms  of  wagering 
contract.     ArmHrong  r.  O'Brien,  1235. 

SEabeaS  eorpns. — Haheas  corpue  ad,  ieai,  to 
bring  prisoner  as  witness  before  a  Committee  of 
the  LegisladTe  Assembly.    In  re  Kelly,  1275. 


EXECUTION. 

FL  Ea. — ^Order  of  the  Court  to  one  of  its 
offioers  enforced  by  fi.fa,    Sx  pirie  HmUer,  165. 

Sale  of  ''  right,  title,  and  interest."— 

Certain  land  having  been  conveyed  by  D.  to  tho 
defendant,  part  of  the  oonsideration  being  an 
aamuity  secured  on  the  property,  but  the  transfer 
not  being  registered,  the  Sheriff  afterwards  aold 
to  the  plaiiitiff  all  the  estate,  title,  and  interest  of 
D.  in  and  to  the  land,  and  all  his  right,  title,  and 
interest,  in  and  to  the  annuity  (the  '*  alleged " 
conveyance  to  the  defendant  being  recited  in  the 
deed),  and  the  plaintiff's  transfer  was  thereupon 
registered.  Yerdict  in  ejectment  having  been 
given,  by  direction,  for  the  plaintiff,  and  the  jury 
having  found,  speciall}*^,  that  the  sale  to  the 
defendant  was  hmdjlde  and  for  value,  the  Court 
was  moved,  on  leave  reserved,  to  enter  a  nonsuit. 
Seld,  that  the  sale  by  the  Sheriff  could  only 
operate  to  convey  the  land,  if  there  had  been 
some  secret  or  fraudulent  arrangement,  showing 
the  sale  to  the  defendant  to  be  fictitious,  but,  as 
the  jury  had  found  the  latter  to  be  a  genuine  and 
real  transaction,  for  value,  the  former  conveyance 
merely  operated  as  a  transfer  to  the  plaintiff  of 
the  annuity.    Doe  d.  Cooper  v,  Sughes,  419. 

Ca.  Sa.— SherifTs  deputy.~A  writ  of  ea,  *«. 

vras  issued,  directed  to  the  Sheriff  or  his  deputy, 
and  delivered  to  the  Sheriff  who  gave  a  warrant 
thereon  to  his  baih'ff.  Held,  the  bailiff's  authority 
was  under  the  warrant  alone,  and  the  arrest  by 
him,  for  the  Sheriff,  was  an  arrest  by  the  Sheriff 
himself,  under  the  writ,  by  his  Deputy.    But  no 
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variance  was  held  to  be  caused  by  an  allegation 
that  defendant  was  taken  in  execution  under  the 
writ  by  M.,  the  Uwf al  deputy  of  the  Sherijffi  for 
the  Sheriffs  warrant  in  effect  authorised  the 
bailiff  to  act  under  the  fpr<7,  and  therefore  the 
arrest  by  him  was  equally  under  the  writ  {per 
the  Chief  Justice^  and  Manning,  J.,  Dickinson,  J., 
dUsentiente).     Gosling  v,  Orosvenor,  443. 

Sheriff's  sale— Irregralarity.— A  sale  by 

the  Sheriff  cannot  be  impeached  on  the  ground 
of  irregularity  on  the  pare  of  the  Sheriff  in  the 
conduct  of  the  sale,  and  a  deliyery  under  sach  a 
sale,  in  other  respects  yalid  and  lawful,  cannot 
lawfully  be  opposed ;  the  party  injured  must 
seek  redress  from  the  person  committing  the 
irregularity. 

(Semble),  a  temporary  abandonment  by  the 
Sheriff  of  goods  he  is  entitled  to  deliyer,  does  not 
necessarily,  until  the  return  of  the  writ,  defeat 
his  right  to  deliyer  to  the  purchaser.  In  re 
Sughes,  6b9. 

Cft>  Be* — A  ea.  re.  cannot  be  issued  and 
serred  before  the  writ  of  summons  in  the  action. 
Kenng  o.  Teas,  820. 

Sheriff's  sale— bargain  and  sale.    V^n- 

Chester  o.  Sutchinson,  1S58. 

Landlord's  rights. — ^Execution  levied  against 
goods  upon  promises,  the  rent  of  which  is  in 
arrear.    Hoskisson  r.  Uhr,  1463. 


EXECUTOE  AND  ADHINISTBATOB. 
Vice-Admiraltj   Conrt.— An  executor  is 

necessarily  authorised  to  adopt  the  same  remedies 
in  the  Court  of  Vice- Admiralty  which  the  testator 
would  hare  been  at  liberty  to  resort  to,  if  alive, 
notwithstanding  the  statute  13  Bic.  II,  st.  1,  c.  5 
{per  Stephen,  C.  J.,  and  a' Beckett,  J.,  Dickinson, 
J.,  dissentiente).     Ex  parte  Qibh,  274. 

54  Geo.  in,  cap.  15-Liabilit7  of  heir.- 

The  existence  of  a  debt,  due  by  a  deceased  person, 
is  not  proved,  as  against  his  heir,  by  tlie  admission 
of  his  executor,  nor  can  the  case  be  taken  out  of 
the  Statute  of  Limitations  thereby. 

The  statute,  54  Geo.  Ill,  c.  16,  does  not  render 
land  in  this  Colony  disposable,  for  the  liquidation 
of  debts,  by  an  executor. 


A  creditor  is  not  enabled,  by  54  Gko.  Ill,  e.  IS, 
to  take  lands,  which  descend  on  the  heir,  under 
a  judgment  and  execution  against  the  executor. 
Bank  of  Australasia  v.  Murray,  612. 

In  every  case  where  a  person's  execator  or 
administrator  might  be  sued,  in  respect  of  the 
personal  estate,  then  his  heir-at-law  may  be  sued, 
under  54  Geo.  Ill,  c.  15,  s.  4,  and  in  the  same 
form  of  action,  in  respect  of  the  real  estate. 

The  drawer  of  a  bill  undertakes  that  a  drawee 
shall  honor  it,  and  if  he  die  before  presentment, 
the  liability  is  transferred  to  his  representatiTei, 
and  here,  by  54  Geo.  Ill,  c.  15,  the  holder  may 
sue  either  the  executor  or  the  heir.  Holt  r. 
Abbott,  695. 


FALSE  IMPBISONHENT. 

See  Malicious  FBOSECUTioir. 


FALSE  FBETENGES. 
See  CbHoval  Law. 


FIEBI  FACIAS. 

See  Exscmoir. 


FOBEIGN  DEFENDANT. 

Sdre  facias  against  foreign  members  of  a  Com- 
pany against  which  judgment  has  been  obtained. 
Bank  of  Australasia  r.  Fraz^r,  675. 


FBAXTD. 
In  obtaining  Crown  gc^xkt.— Walker 

V,  Webb,  258;  Reg.  v.  M'Intosh,  698. 


FBAUDS,  STATUTE  OF. 

See  CoKTSACT — Vxndob  ahd  Fubchabsb. 


FBAUDULENT  CONVETANCES. 

See  BsaisTSATioN— Yekdob  ako  Purchabeb. 


FBAUDULENT  PBEFEBENCE. 

See  Iksolvxkcy. 
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GAMING. 

See  also  Cbiminal  Law. 

Indirect  action  on  a  wager.— Action  for 

damages  on  a  wagering  contract  for  not  running 
a  horse  according  to  agreement.  Held,  that  a 
party  cannot  indirectlj  recorer  bj  action  the 
amount  of  a  bet,  which  the  statute,  16  Car.  II, 
c.  7,  8.  3,  sajs  he  shall  not  obtain  directly  by  suit 
in  any  Court. 

On  a  motion  in  arrest  of  judgment  the  Court 
is  not  to  look  out  of  the  record,  and  if  the 
pleadings  state  only  so  much  of  a  transaction  as 
is  illegal,  the  Court  will  not  adjudge  it  ralid  by 
combining  with  it  other  facts,  which,  though  not 
stated  on  the  record,  tbey  may  conceive  to  have 
had  a  possible  exi&tence.  Chambers  r.  Perry, 
430. 

Lawful  game— Usage  to  explain  wager.— 

By  the  proviso  to  sec.  8  of  14  Vic,  No.  9,  the 
winner  of  a  lawful  game  may  recover  the  stakes 
deposited  with  a  stakeholder,  although  he  is  also 
one  of  the  parties  contributing  to  the  same. 

In  order  that  a  plea  of  the  above  statute  should 
be  good,  it  ia  necessary  to  allege  not  only  that 
the  plaintiff  belted  the  money,  but  that  the  bet 
was  on  an  unlawful  game,  or,  if  lawful,  that  the 
money  was  not  a  contribution  to  the  winner  of 
the  game. 

In  the  absence  of  nctice  to  a  stakeholder  of  the 
terms  of  a  subsequent  verbal  agreement,  providing 
for  an  event  not  included  in  the  original  written 
contract,  matters  left  doubtful  by  the  latter  must 
be  determined  upon  the  general  usages  of  the 
matches   in  question.     Armstronj    v,   O'Brien, 

1235. 


GOODS. 

See  Sale  of  Goods. 


GOYEBNHENT. 

See  Ckown. 


GOVERNOR. 
Powers— Judicial  notice— Delegation.— 

The  Court  cannot  take  judicial  notice  of  the 
powers  of  the  Governor  derived  from  an  Order  in 
Conncili  but  only  those  given  by  statute. 


The  Crown  is  not  empowered  by  statute  to 
delegate  to  the  G-ovemor  the  granting  of  ocrupa« 
tion  licenses.    Mall  o.  Q-ihson  {No,  1),  1026. 

—  Delegation— Prerogative  of  Crown.— 

The  Crown  can  legally,  by  the  exercbe  of  the 
royal  prerogative,  delegate  to  the  Governor  the 
power  to  confer  rights  of  commonage  over  the 
waste  lands  of  the  Colony,  until  they  are  sold  or 
leased,  notwithstanding  the  Land  Acts. 

An  instrument  under  seal  is  unnecessary,  cither 
to  delegate  this  power  to  the  Governor,  or  to 
grant  the  right,  which  is  not  strictly  an  interest 
in  land.     Hall  r.  Gibson  (No.  2),  1125. 

Conditional  promise  of  grant.— A  promise 

by  the  Gt)vemor  of  the  Colony  of  a  grant  on 
condition  that  the  promisee  stay  in  the  country 
is  binding  on  the  fulfilment  of  the  condition. 
The  Gt)vernor  having  the  right  of  granting  land, 
had  also  the  right  to  make  binding  promises,  and 
a  promise  made  by  him  was  obligatory  on  his 
successors  in  office.  Dumaresq  v.  ^Robertson 
(No.  8),  1291. 

Appointment  of  SherifEl — Section  il  of  the 

Charter  of  Justice,  empowering  the  Governor  to 
appoint  a  Sheriff  imder  such  instructions  ae  he 
might  receive  from  the  Secretary  of  State,  is 
merely  directory. 

This,  however,  is  repealed  by  the  Sheriff's  Act 
7  Vic,  No.  18,  which  leaves  the  appointment 
wholly  in  the  hands  of  the  Governor. 

An  appointment  by  the  Governor,  as  repre- 
senting the  Crown,  by  law  and  usage  would  carry 
the  power  of  removal. 

The  commission  of  a  Sheriff,  recorded  in  the 
Supreme  Court,  is  a  sufficient  supercession  of  a 
former  Sheriff.    JEx  "parte  Chung,  1458. 


GRANT. 

See  CROWif  GBA.KT. 


GUARANTEE. 

Warranty  of  title,  not  of  quality,  by  vendor. — 
Fitzgerald  v.  Luck,  118. 

Statute  of  Frauds,  section  4.— The  decki-a- 

tion  stated  that  one  H.  was  desirous  of  obtaining 
certain  machinery  but  was  unable  to  pay  for  the 
same,  ani  that  a  writing  was  given  to  H.  by  J., 
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Bigned  bj  himself,  and  in  the  following  words : — 
*'  I  will  furnish  Mr.  Hard/  with  funds  for  the 
purchase  of  a  steam  engine  and  machinery  for  a 
flour  mill,  on  his  suiting  himself  with  the  same, 
and  notifying  the  purchase  to  me.  Yass,  29 
January,  185  i.  John  Jobbins  " ;  and  the  plaictiffs 
arerred  that  H.  deliTered  to  them  the  said  writing, 
on  tlie  faith  of  which  they  supplied  him  with  the 
said  machinery.  An  action  having  been  brought 
against  the  executors  of  J.  for  the  price  of  the 
goods, 

£[eld,  that  the  instrument  must  be  taken  to 
mean  an  undertaking  to  the  Tenders,  whoeyer 
they  might  be,  to  pay  the  price  of  the  required 
machinery  to  iAemy  and  not  merely  a  collateral 
undertaking  within  section  4  of  the  Statute  of 
Frauds  (DerJh'afoa,  J.,  dittenfieiUe).  Byrnes  e. 
Williamt  (No.  1)«  1086. 

The  purchaser  of  a  chattel,  of  a  greater  ralue 
than  £10,  dclirerei  to  the  seller,  by  way  of 
guarantee  for  the  payment,  a  memorandum  in 
writing  in  these  words : — "  I  will  famish  H.  with 
funds  for  the  purchase  of  a  steam  engine  and 
machinery  for  a  flour  mill»  on  his  suiting  himself 
with  the  same,  and  notifying  the  purchase  to 
me.'*  Tliis  memo,  was  signed  by  J.,  but  was  not 
addressed  to  any  one. 

In  an  action  against  J.  to  recover  the  price  of 
the  machinery, 

held  (by  the  Chief  Justice)^  the  contract  was  not 
rendered  void  by  the  Statute  of  Frauds,  as  the 
plaintiffs*  names  could  not  hare  been  inserted  in 
the  memo,  when  it  was  written ;  the  Statute  does 
not  inralidate  a  contract,  otherwise  good,  for 
want  of  eridence,  of  which  the  contract  is  not 
susceptible.  WilliamM-  v,  Lak§  distinguished. 
The  abore  memo,  was  an  agreement  to  pay  the 
price  of  the  machinery  to  the  plaintiffd. 

Held  (by  JIfilford,  J.),  the  contract,  if  any, 
could  only  be  taken  as  a  promise  to  H.  to  pay  for 
the  machinery  when  procured. 


On  appeal,  beWe  the  Privy  Council, 
heldf  both  the  parties  to  a  contract  are  required 
by  the  17th  sec  of  the  Statute  of  Frauds  to  be 
speci6ed  in  writing,  either  nominally  or  by 
description  or  reference,  and  therefore  the  abore 
memo,  is  not  saficient.  A  promise  in  writing, 
signed,  to  pay  to  a  penon  unnamed,  who  shall 


furnish  goods  to  the  writer,  or  to  a  third  person 
making  default,  will  become  a  binding  contract 
with  anyone,  whosoever  he  ma/  be,  who  shall 
accept  the  promise  in  writing  and  furnish  the 
goods. 

The  contract  was  in  fact  a  promise  to  fonish 
H.  with  money  to  pay  for  the  machinery,  and 
although  plaintiffs  had  not  been  paid  by  H.,  it 
would  have  been  a  good  defence  to  an  action 
properly  framed  if  it  oould  be  ahown  that  J.  had 
furnished  H.  with  the  necessary  funds.  Bywtt  s. 
TTt/fiafflf  (No.  2),  1479.    « 


HABEAS  COEFUS. 
Betnm— Order  of  Sapreme  Gourt'-On  a 

return  to  a  writ  of  habeas  corpus,  that  prisoner 
was  detained  by  an  order  of  the  Supreme  Court, 
held^  that  the  Court  was  bound  to  consider  that 
he  was  duly  imprisoned,  and  that  the  faet  of  that 
order  having  been  set  out  irregularly  in  the  letom, 
was  no  ground  for  directing  the  prisoner's  dis- 
charge. To  entitle  a  person  under  such  circnm* 
stances  to  be  discharged  from  custody,  the  order 
must  bo  first  set  aside  by  proceedings  ia  the 
nature  of  a  writ  of  error.  CommitmentB  of  a 
Court  of  Eecord  need  not  be  in  writing.  £f 
parte  Hallelt,  163. 

Sentence  of  Foreign  Court— The  Sopreme 

Court  has  jurisdiction  to  order  the  release  of  a 
prisoner  confined  in  this  country  under  an  illegsl 
sentence  of  a  Foreign  Court.    Bey,  v.  Murrey, 

287. 

Conyiction  before  Kagietrates.— The  de- 
fendant's remedy,  on  conriction  and  imprison- 
ment for  absence  from  service,  is  rather  by  pro- 
hibV.ion  than  by  habeas  corpus.  Ex  parte 
Bvennetl,  818. 

The  commitment  of  an  apprentice,  for  abseoM 
from  his  apprenticeship,  is  bad  if  it  does  not 
follow  the  terms  of  the  Apprentices  Act,  8  Tic, 
No.  2,  s.  4,  and,  on  an  application  by  hiheae 
corpus,  the  conviction  may  therefore  be  examined 
as  on  a  motion  for  a  prohibition.  The  Masters* 
and  Servants'  Act,  9  Yic,  No.  27,  is  not  applicable 
to  apprentices.    Bjf  parte  Erwii^  816. 

ad  tettifleandnm.— The  Court  can 

grant  a  writ  of  habeas  corpus,  to  bring  a  prisener 
before  a  eommittee  of  the  LnrialaliTe  Assembly, 
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for  the  purpose  of  giving  eyidence,  but,  temhle, 
the  Colonial  Legislature  cannot  compel  such 
attendance.    In  re  Kelly ^  1275. 

Belease  by  prohibition.— 5«»6/tf,  a  person 

can  be  delivered  out  of  prison  by  means  of  pro- 
hibition, whi-re  the  Court  in  which  the  conviction 
took  place  acted  without  jurisdictfon. — Ex  parte 
DaoU,  1305. 

F^88  retam— Attachment.  -The  truth  of 

the  return  to  a  writ  of  habeas  corpus  may  be 
impeached  and  inquired  into  under  the  56  Geo. 
Ill,  0.  100  (s.  3),  which  is  in  force  in  New  South 
Wales. 

It  is  the  right  a?3d  duty  of  the  Court  to  issue 
a  rule  ex  mero  moiu,  calling  upon  a  respondent 
to  show  cause  why  an  attachment  should  not 
issue  ogiinst  liim,  if  it  has  reason  to  believe  that 
his  return  io  a  virlt  of  habeas  corpus  is  untrue. 
Sx  parte  West,  1475. 


HIGHWAY. 

Presumption  of  dedication— Interrup- 
tion of  naer— Right  of  divergence.— To  con- 
stitute the  dedication  of  a  roadway  to  the  public, 
there  must  have  existed,  in  the  mind  of  the  owner 
of  the  toil,  an  intention  to  dedicate  it. 

Long  user  of  a  roadway  by  the  public  is  evi- 
dence  ordinarily  of  a  dedication. 

An  act  done  by  an  owner  to  notify  his  dissent 
must  be  decided  aud  unequivocal  in  its  character 
to  rebut  the  presumption  raised  by  continual  user. 

The  public  may  diverge  from  a  road,  if  it  be 
rendered  impassable,  whether  by  accident  or  the 
intentional  obstruction  of  the  same.  Lawson  v. 
Weston,  666. 

Plea  of  right  of  way  in  trespass.— -ffaiinan 

V.  Cooper,  634. 

Thoroi^fhfare- Whart— The  defendanto 
were  owners  of  a  certain  wharf  sepsntted  from 
the  northern  end  of  the  Circolar  Quay,  Sydney. 
Sobtequently  the  said  Quay  was  extended  to 
defendants'  boundary,  and  plaintiffs  became  the 
iMisei  thereof  from  the  Crown,  under  the  pro- 
visions of  the  statute,  10  Via,  No.  11,  see.  11  of 
which  enaotei  that  "nothing  in  the  Act  eon* 
tsined"  shoald  be  deemed  or  eonstmed  to 
"  preyent  the  use  ol  any  public  wharf  as  a  pablio 


thoroQghfare,"  ke.  The  sale  to  the  plaintiffs  of 
the  dues  also  contained  a  reservation  of  the  wharf 
as  a  public  thoroughfare. 

Seld^  the  Quay  was  either  a  thoroughfare,  or 
a  highway,  and  the  defendants  were  entitled  to 
so  use  it,  notwithstanding  their  use  might  injure 
the  business  of  the  Quay,  and  although  they 
entered,  not  from  the  same  way  as  other  members 
of  the  public,  but  tluough  an  opening  n  ade  in 
their  boundary  wall  at  the  northern  end  of  the 
Quay. 

The  right,  however^  could  not  be  exercised  eo 
as  to  defeat  the  object  of  the  maintenance  of  tha 
wharf.     Willis  p.  Campbell^  932. 


HUSBAND  AND  WIFE. 
Breach  of  promise  to  marry— Damages* 

In  an  action  for  breach  of  promise  of  marriage 
the  amount  of  damages  is  not  to  depend  merely 
on  the  pecuniary  lofs  to  the  plaintiff.  Where 
there  has  been  a  positive  refusal  to  marry,  no 
formal  request  is  necessary  to  give  a  right  of 
action.     Stewart  v.  Byrnes,  1091. 

Marriage— Contract  per  verba  de  prae- 

Senti.— The  prisoner  was  married  to  C.  by  a 
clergyman  of  the  Church  of  England,  and  after- 
wards, in  the  lifetime  of  C,  went  through  the 
ceremony  of  marriage  with  Or.,  the  officiating 
minister  being  a  Presbyterian.  A  written 
declaration  to  the  effect  that  one  of  the  parties 
was  a  member  of  the  Presbyterian  Church,  was 
not  taken  by  the  minister,  as  required  by  5  Will. 
lY,  No.  2,  but  it  was  proved  that  a  verbal  state- 
ment, that  Q*.  was  a  member  of  that  church,  was 
made  by  the  prisoner.  The  latter  was  tried,  and 
found  guilty  of  bigamy. 

ifeUfthe  prisoner's  declaration  to  the  ministor, 
that  0-.  was  a  Presbyterian,  was,  as  against  him- 
self, sufficient  evidence  of  her  being  a  member  of 
the  Church,  called  in  the  Act  6  Will  lY,  No.  2» 
the  Presbyterian  Church  of  Scotland. 

The  second  ceremony  acquired  no  validity  by 
the  Act,  6  Will.  lY,  No.  2,  because  it  was  not 
accompanied  by  the  written  declaration,  as  there- 
by required.     {CatteraU  v.  Sweetman followed.) 

li  the  aneient  English  marriage  law  be  in  foree 
in  the  Colony  (on  which  point  the  Chief  Jusiice 
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and  Titer rtff  J.,  ro fused  to  give  an  opinion),  the 
ceremony  was  inyalid  by  that  law.  (Re^,  v, 
Millis  and  Catherwood  r.  Caslon  followed.) 

The  conyiction,  howerer,  mast  be  affirmed. 
(The  Court  assigned  different  grounds  for  the 
latter  decision.) 

{Per  the  Chief  Justice  and  Therry,  J.)  Even 
though  a  Talid  marriage  would  not,  in  any  event, 
have  been  effected,  the  prisoner's  entering  into 
that  ceremony  amounted  to  that  3rime. 

(Per  Dickinson,  J.)  The  second  ceremony  was 
a  ralid  marriage  per  verha  de  praesenti.  This 
marriage  acquired  no  validity  from  the  ceremony 
performed  by  the  minister,  bat  as  the  Act,  5 
Will.  ly,  No.  2,  contained  no  dauso  of  nullity, 
it  was  not  made  void  thereby.  Nor  was  it 
avoided  by  the  English  Marriage  Acts,  26  Geo. 
II,  c.  33,  8.  IS,  and  4  Geo.  IV,  c.  76,  s.  33,  these 
not  being  in  force  in  the  Colony.  {Rex  9.  Maloney.) 

The  decision  in  Regina  v.  Millis  was  based  on 
the  law  anterior  to  the  Marriage  Acts;  which 
law,  being  founded  on  positive  institutions  (the 
Institutes  of  Edmund  and  of  Lanfrano),  is  a 
portion  merely  of  the  lex  scripia,  or  at  any  rate 
of  the  customary  law,  and  is  no  part  of  the  pure 
common  law  of  England.  This  also  is  not 
applicable  to  the  Colony. 

Marriages  per  verha  de  praesenti  were  not 
invaUdated  by  the  7  Will.  17,  No.  6.  Reg,  v, 
Roleris,  541. 

Tlie  prisoner  was  proved  to  have  been  twice 
married,  the  first  ceremony  having  been  per- 
formed by  a  Koman  Catholic  minister,  but  in  the 
absence  of  the  latter  there  was  no  evidence 
whether  the  declaration,  provided  by  5  Will.  IV, 
No.  2,  was  taken  or  not. 

Held,  the  prisoner's  conTiction  of  bigamy  was 
good,  and  that  the  ceremony  in  question  was 
either  a  marriage  according  to  the  common  law 
of  England  per  verha  de  praesenii,  or  a  marriage 
according  to  that  law,  as  altered  by  the  Saxon 
Constitution,  which  required  the  intervention  of 
a  '*  mass  priest."    Reg,  v,  Bondsworth,  870. 

Flamtiff  a  married  woman.— A  nonsuit 

was  properly  entered,  on  the  ground  that  the 
plaintiff  was  a  married  woman,  though  not 
pleaded  by  the  defendant.  Cannon  v,  Keighran, 
170. 


Conveyance   by   feme    8010—19116  of 

convict* — Satisfactory  evidence  having  been 
given  that  a  person  was  a  prisoner  at  the  time  of 
a  Crown  grant  to  his  wife,  and  of  her  conveyance 
in  her  own  name  to  another,  she  must  be  con- 
sidered a  feme  sole,  and  her  conveyance  is 
good.    Doe  d.  Tvgtoell  v,  Farrell,  399. 

Where  a  woman  married  a  person  transported 
for  life,  and  during  the  continuation  of  his  sen- 
tence  received  a  grant  of  land  from  the  Crown, 
heldf  ehe  could  not  convey  her  estat-e  in  the  land 
without  her  husband's  concurrence,  except  pur- 
suant to  7  Vic,  No.  16. 

The  result  is  not  affected  by  2  and  3  Will.  IT, 
c.  62,  and  6  Vic,  c.  7.    Broton  v.  Tindall,  1286. 

Married  woman's  property— Payment 

of  debts.— The  question  was  whether  the  tepar- 
ate  landed  estate  of  a  married  woman  was  liable 
in  the  liands  of  her  heir  to  the  payment  of  simple 
contract  debts,  incurred  by  her  during  coverture, 
the  deceased  not  having  executed  her  power  of 
appointment. 

Held,  the  property  belonged  to  the  deceased 
within  the  meaning  of  the  Act  51  Geo.  Ill,  c 
15,  B.  4,  and  was,  by  the  statute,  in  a  case  and  for 
a  purpose  like  the  present,  on  the  same  footiogi 
in  the  hands  of  a  trustee  or  heir^  exactly  as  per* 
sonal  estate  in  the  hands  of  an  executor  {per 
the  Cliief  Justice  and  Dickinson,  J.,  Tkerry,  J., 
duhitantt).    Phillips  v.  Holden,  606. 

Grant  to  husband  and  wife— Interest 

under  promise.— in  the  year  1820  J.,  bf  ing  in 
possession  of  certain  land  in  Sydney,  made  his 
will  devising  the  said  property  to  8.,  an  infant, 
the  defendant,  appointing  trustees  therein  for  S., 
and  shortly  after  died.  The  surviving  trustee  in 
in  1S23  obtained  a  lease  of  the  land  from  the 
Crown,  in  trust  for  8.,  for  twenty-one  years;  in 
1839  a  proclamation  was  issued  by  Oorernor 
Darling,  promising  a  grant  in  fee  simple  to  all 
occupiers  or  lessees  of  Crown  lands  ander  certain 
conditions.  S.,  being  still  an  infant,  married  W. 
in  1834,  and  in  the  same  year  W.  and  his  wife 
applied  for  a  grant  to  the  Commissioners  under 
the  Act,  4  Will.  IV,  No.  9,  but  before  the  isaoe 
thereof  W.  sold  the  land,  T.  bemg  the  pnicfaasert* 
the  grant  was  issued  in  1836  to  W.  and  his  wife, 
their  heirs  and  assigns.  W.  died  in  1839,  and 
his  wife  came  of  age  about  the  same  time. 
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In  a  salt  by  the  representatiTCS  of  T.  to  pre- 
rent  S.,  the  defendant,  from  enforcing  a  judgment 
obtained  against  them  in  ejectment. 

Held,  the  defendant  'nras  at  the  time  of  her 
marriage  possessed  of  an  equitable  cUim  to  the 
fee  simple  in  the  land,  and  the  lease,  if  not  void 
(as  it  was  held  to  be  for  uncertainty) »  being  in 
derogation  of  that  claim,  could  not  bind  her,  and 
the  husband  had  nothing  to  dispose  of. 

The  interest  of  the  promise  under  the  pro- 
clamation was  nearlj  equiyalent  to  an  estate  in 
fee ;  (aemhle)  an  indefeasible  interest,  except  as 
against  the  CroXi'n.     Terrtf  v.  Wilson,  522. 

Grant  to  wife  —  Husband  conveys 
alone —Cor  tesy— Discontinnance.— Cert  ain 

land  was  in  1834  granted  to  M.H.,  tlie  wife  of 
J.II.,  who  alone  conveyed  it  to  the  defendant  the 
same  year,  and  the  latter's  occupation  continued 
until  this  action.  In  1835  J.H.  and  M.II.  to- 
gether conTcyed  the  property  to  the  persons 
under  whom  the  plaintifip  claimed.  Ejectment 
was  not  brought  by  the  plaintiff  until  1855,  but 
within  twenty  years  of  the  latter  conveyance. 

Seldj  the  title  of  the  plaintift  was  not  barred 
by  the  Statute  of  Limitations.  The  conveyance 
of  J.H.  was  no  forfeiture,  nor  inoperative,  but 
passed  all  his  estate  and  interest,  including  his 
prospective  right,  as  tenant  by  the  curtesy.  Con- 
sequently the  interest  of  the  wife  was  a  future 
one  within  the  meaning  of  sec.  3  of  the  statute, 
and  could  not  arise  till  the  death  of  J.H. 

Jumpaen  v.  Pitchers  (13  Simons  827)  followed. 

"No  "  discontinuance  **  could  have  affected  the 
title  of  the  plaintiffs,  although  the  deed  of  1834 
had  been  by  fine  or  feoffment.  Nicholson  v, 
Bealey,  1081. 

Restraint  on  anticipation  —  Sheriff's 

Sale* — A  clause,  restraining  anticipation,  in  the 
settlement  of  the  separate  property  of  a  married 
woman,  is  good  against  the  Sheriffs  execution. 
The  husband  of  the  married  woman  in  euch  a 
case  is  justified  in  forcibly  preventing  the  Sheriffs 
officer  from  delivering  possession  of  the  property 
in  question  to  the  purchaser  at  the  Sheriff's  sile. 
In  re  J,  T,  Hvghes,  659. 


IKCPOUNDING. 
Impounding  —  UndertaMng     to     pay 

damages. — Bespondent      having     impounded 


complainant's  sheep,  an  undertaking  to  pay 
damages  was  given,  under  4  Will.  IV,  No.  3,  to 
release  them.  A  summons  for  illegal  impounding 
was  afterwards  dismissed  by  justices,  on  the  ground 
that  the  case  was  one  of  disputed  boundaries. 

The  respondent  was  ordered  by  the  Full  Court 
to  take  no  proceedings  on  the  undertaking,  pend- 
ing the  prosecution  of  an  action  of  trespass  by 
the  complainant  within  a  certain  time,  and  in  the 
event  of  his  failure  in  the  action,  the  order  to  be 
discharged.     Tlales  ©.  Noicland,  702. 

Impounding — Sale* — The  sale  of  an  im- 
pounded animal  by  a  poundkeepcr  without  a 
Justice's  order,  as  required  by  s.  20  of  4  Will. 
IV,  No.  3,  is  absolutely  void. 

Quare,  whether  the  sale  is  bad  if  the  provision 
in  s.  14  of  the  Act,  as  to  the  advertisement  in  the 
Gazette,  is  not  strictly  complied  with. — Oliver  i\ 
Elliott,  901. 

Impounding  —  Driving      charges.  —  A 

poundkeepcr  is  not  entitled,  under  19  Vic,  No. 
36,  to  detain  cattle  for  non-payment  of  driving 
charges,  where  no  such  scale  of  charges  has  been 
fixed  by  the  magistrates.  Graham  v.  Fennell, 
1357. 


INDECENT  ASSAULT. 

See  CfliaiiNAL  Law. 


INFORMATION. 

See  Gbiminal  Law. 


INFOBMEB, 
Bight  to  sue  for  penalty. 

Pearce,  189. 


Hx  parte 


INHERITANCE. 

B.,  the  owner  of  certain  land,  died  and  his 
daughter  C.  inherited  the  same  and  died  in 
possession,  leaving  a  grandson^  the  defendant.  C. 
had  entered  into  a  covenant,  on  which  plaintiff 
brought  his  action,  and  defendant  pleaded  that 
he  had  no  lands  by  descent  from  C. 

Held  (by  majority,  Wise,. J,,  diss.),  that  the 
defendant  was  heir  of  C.  and  not  of  B.,  the  Act 
3  &  4  Will.  IV.,  c.  106,  only  altering  the  method 
by  which  the  heii'ship  was  traced,  and  therefore 
the  defendant  was  liable  on  the  bond.  Badham 
V,  Shiel,  1428. 
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IITJUKCTIOM. 

Commoil  Law* — An  injanction  cannot  be 
granted,  ex  parte^  in  an  action,  if  there  is  no 
indorsement  on  the  sommonB  of  the  intention  to 
apply,  sec.  47  of  20  Tic,  No.  81,  being  controlled 
bj  B8. 44  and  45.    Jeffreys  v.  Leonard y  1182. 

Equity*  — Respondent  baring  impounded  com- 
plainant's sheep*  an  undertaking  to  pay  damages 
was  giTOD,  under  4  Will.  lY,  No.  3,  to  lelease 
them.  A  summons  for  illegal  impounding  iras 
afterwards  dismissed  by  justices,  on  the  ground 
that  the  case  was  one  of  disputed  boundaries. 

The  respondent  was  ordered  by  the  Full  Court 
to  take  no  proceedings  on  the  undertaking,  pend- 
ing the  prosecution  of  an  action  of  trespass  by  the 
complainant  within  a  certain  time*  and  in  the 
erent  of  his  failure  in  the  action,  the  order  to  be 
discharged.     Ealee  r.  Nowlandy  702. 


INNKEEPER. 
Employment  of  nnlicenBod  person  to 

SelL — W.  having  sold  his  interest  in  a  public 
house  to  M.,  and,  pending,  a  transfer  of  the 
license,  ostensibly  employed  liim  as  barman,  was 
couTicted  under  sec.  55  of  13  Tic,  No.  29,  for 
employing  an  unlicensed  person,  not  a  servant,  to 
sell  liquor,  &c. 

Heldf  tbe  conviction  was  bad,  as  the  actual 
owner  could  not  have  been  said  to  have  been 
*'  employed  "  to  sell.     Ex  parte  Ward,  872. 


INSOLVENCY. 

Assigfnment  —  Mortgage  —  Contingent 

liability* — An  assignment  by  a  debtor  of  all  bis 
property  to  trustees  fur  the  benefit  of  his  creditors 
according  to  the  forms  laid  down  by  ss.  88  and 
34,  5  Yic,  No.  9,  is  exempted  from  the  operation 
of  5  Yic. J  No.  17,  sec.  5,  rendering  it  an  act  of 
insolvency,  by  7  Vic,  No.  19,  sec.  8. 

Held^  tliat  it  was  not  necessary  that  the 
majority  in  number  and  value  of  the  creditors 
should  sign  the  deed  before  notification  in  the 
&oternmewt  Oiueite,  &c.,  thit  the  deed  became 
operative  as  soon  as  it  was  so  executed,  and  that 
this  execution  must  take  place  before  the  debtor's 
estate  is  placed  under  sequestration. 


A  mortgagee,  in  the  abwooo  of  any  provisiflos 
in  the  Act  to  the  contrary,  may  be  indaded  in 
the  number  of  such  creditors  entitled  to  sign,  if 
his  debt  be  due. 

Holders  of  contingent  liabilities  of  the  debtor 
(here,  holders  of  bills  endorsed  by  tbe  debtor) 
cannot  be  induded  in  the  number  of  SDch 
creditors.    In  re  Coxtn^  223. 

Bill  of  sale. — Seizure  of  goods  by  holder  of 
bill  of  sale  held  not  to  operate  as  aconve}anee 
under  section  8.    Morris  o.  Taylor ,  978. 

Bill  of  sale— Declaration  of  truBt— la 

consideration  of  money  lent  to  G.  by  A.  and  B.,  G. 
gave  a  bill  of  sale  over  certain  goods  to  A  to  secure 
payment  to  A.  and  B.,  and  also  to  secure  to  6.  paj* 
ment  of  a  debt  previously  incurred.  A.  execated 
a  declaration  of  trust  on  the  same  date,  but  oa  a 
separate  paper,  acknowledging  himself  a  t.  r.»tce 
for  B.    The  former  deed  only  was  registered. 

Held  (by  a  miijority  of  the  Court),  thst  the 
declaration  of  trust  was  within  section  2  of  the 
Bill  of  Sale  Act,  and  (by  the  full  Court)  tbe 
v!hole  transaction  was  worthless,  and  as  to  hotk 
the  debts  so  secured,  the  case  being  also  governed 
by  sec.  8  of  the  Ineolvent  Act,  since  Q.'s  cstste 
had  been  sequestrated  within  €0  days  cf  the 
execution  of  the  bill. 

There  is  no  necessity  for  a  demand  by  the 
assignee,  in  order  to  maintain  an  action  of  trorer 
against  persons  who  have  remoTed  insolreat'i 
goods  after  his  insolvency.  lllUoh  v.  Cohereflt 
1267. 

Certificate. — The  Chief  Commissioner  baring 
allowed  twelve  months  for  tbe  English  creditors 
of  the  insolvent  to  come  in,  under  sec.  43,  of  the 
Insolvent  Act,  and  three-fouiths  in  number  and 
value  of  the  Colonial  creditors  liaving  given  their 
consent  to  the  issue  of  a  certificate  under  section 
9i,  the  insolvent  applied  before  the  expiration  o£ 
the  twelve  montlis  for  his  certificate,  after  giving 
all  necessary  notices,  &c. 

Meld,  that  sec.  94  \b  mandatory  on  the  Court  to 
issue  tbe  certificate.    In  re  Peek,  171. 

Conveyance  to  tmstees  for  creditora— 

The  plaintiffs  claimed  in  ejectment  under  a  con- 
veyance from  J.  to  P.  in  1889,  and  from  P.  to  them- 
selves in  1 84 1 .  J.,  however,  in  1843,  conveyed  all 
his  property  to  K*  and  others,  in  trust  for  his 
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creditors,  the  land  in  question  being  named  in  the 
instrument ;  this  deed  was  immediatelj  registered, 
-while  that  of  J.  to  F.  was  not  registered  till  1845. 
The  conxevancc  lo  K.  was  not  executed  hj  the 
due  proportion  of  creditors  as  required  by  5 
yictoria,  No.  9,  s.  33.  J.'s  estate)  was  seques- 
trated in  1814,  and  K.  appointed  assignee.  De- 
fendant's title  was  based  upon  a  convejance  bj  IC, 
alone,  in  1847,  to  one  B.  The  jury  found  that 
the  convejances,  J.  to  P.,  J.  to  the  trustees,  and  P. 
to  the  plain tifEs,  were  bona  fide,  and  also  that  the 
land  in  di5puto  was  included  in  the  trust  deed  in 
error.  Held,  there  was  a  "  Taluable  considera- 
tion" within  the  meaning  of  the  6  Geo.  IV,  No. 
22,  to  support  the  deed  of  1843,  name'yi  the 
promise  to  pay  all  J.'s  creditors  equally,  and  allow 
him  to  leave  the  Colony. 

The  registration  of  the  deed  of  1813  did  not 
render  Toid  the  conveyance  to  P.,  but  merely  gave 
the  former  a  "priority."  As,  therefore,  the  land 
did  not  belong  to  J.,  hi*  conveyance  to  trustees 
could  not  have  the  cfftct  of  a  "  fraudulent  aliena- 
tion within  the  meaning  of  the  Insolvency  Ac's,  5 
Vic.,  No.  9,  89.  5,  6,  and  33,  and  7  Vic,  No.  19,  b. 
8.  The  fact  that  the  same  instrument  conveyed 
other  properties  also  would  not  affect  the  question, 
the  Gth  section  not  maling  the  instrument  void, 
but  merely  the  alienation.  Gannon  v,  Spinka^ 
947. 

Prandulent  concealmexLt— Justices  have 

jurisdiction  to  proceed  in  the  matter  of  a 
complaint  against  a  person  for  having  fraudulently 
concealed  his  property  with  intent  to  defraud  his 
creditors.     Se^,  r,  Windeyer,  866. 

The  indictment  of  an  insolvenj;,  under  section  73 
'  of  the  Insolvent  Act,  for  fraudulent  concealment 
and  removal  of  part  of  his  estate,  is  not 
substantially  defective  for  want  of  an  allegation 
tliat  he  was  in  fact  insolvent  at  the  time  of  such 
concealment  and  removal.  The  word  "  Insolvent," 
used  as  a  substantive,  is  throughout  the  Act, 
iuTariably  used  as  indicating  simply  the  person  of 
the  debtor,  whose  estate  has  been,  or  is  sought  to 
be  sequestrated,  without  regard  to  the  fact  of 
insolvency  at  any  time. 

An  omission  to  state  the  Talue  of  the  goods  in 
the  information  is  cored  by  verdict. 

It  is  no  objection  that  the  creditors  defrauded 
were  not  named  therein.    Reg,  v.  Knighi,  582. 


Fraudulent  insolvency— Interest  to  pro- 
secute.   Ihid, 

Partnership  —  joint     and      separate 

estate. — ^An  offer  of  composition  to  the  separate 
creditors  on  the  sequestration  of  the  joint  estate 
of  a  partnership  is  not  binding  on  such  Eeparato 
creditors  as  do  not  elect  to  come  in  and  prove. 

The  sequestration  of  the  "  estate  "  of  a  partner- 
ship passes  the  separate  estates  of  the  partners  to 
the  assignees,  and  the  release  of  the  former  causes 
the  release  of  the  latter.   Maslinj/den  v.  Bate,  99  U 

A  debtor,  whose  private  property  and  share  of 
partnership  assets  are  insufficient  to  pay  his 
partnership  debts,  is  "  actually  insolvent "  within 
the  meaning  of  the  Insolvent  Act,  5  Vic,  No.  17» 
although  his  private  property  may  be  sufficient 
to  pay  his  private  debts. 

The  word  '*  insolvent,"  in  sec.  8  of  the  Aet» 
refers  to  a  "  general  inability  to  pay  debts,"  and 
is  not  to  be  contrasted  with  the  words  "  actually 
insolvent." 

The  wording  of  sec.  8  is  not  similar  to  that  of 
the  corresponding  section  of  the  English  Act,  and 
contemplates,  not  the  animut  of  the  transferror, 
but  the  effect  of  the  transfer.  Perry  o.  Simpton^ 
907. 

Preferential  claims.— A  landlord  can  only 
establish  a  preferential  claim  under  sec.  41  of  the 
Insolvent  Act,  5  Vic,  No.  17,  for  such  rent  as  he 
could  have  distrained  for. 

Having  determined  the  lease,  in  pursuance  of  a 
clause  authorising  him  to  do  so,  and  entered  on 
the  demised  premises,  he  was  not  in  a  position  to 
distrain  at  the  time  of  the  sequestration  order, 
unless  by  8  Anne,  c.  14,  sec  6,  the  terms  of  which, 
Semble,  only  apply  to  the  determination  of  a 
tenancy  by  lapse  of  time,  or  perhaps  by  notice  to 
quit.  The  Statute  of  Anne,  however,  by  sec.  7, 
only  applies  during  the  continuing  possession  of 
the  insolvent. 

Miners  working  by  the  job  or  piece  can  only 
rank  with  the  general  body  of  creditors,  and  not 
preferentially  as  for  vrages.    In  re  Whittdl,  441. 

Preference. — ^The  plaintiff  claimed  oertatn 
land  in  ejectment  as  offid&l  aaaignee  of  G-.  The 
pioperty  in  question  was  mortgaged  by  the  grantee 
P.  to  O.,  and  subseqaently,  the  mortgage  being 
unregistered,  G-.  proenred  from  P.  a  oonTeyaaoe 
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to  the  defendants  upon  trust  for  the  wife  of  G., 
&c.,  to  "which  conveyance  G.  was  an  assenting 
partj,  tlie.'consideration  for  the  deed  heing  recited 
therein  to  he  a  general  release  hy  the  wife  of  Q-. 
of  her  dower,  which  release  was  executed  at  the 
.  same  time.  The  trust  deed  was  registered  and  G. 
shortly  after  hecame  insolvent. 

On  a  motion  for  anew  trial,  the  verdict  having 
heen  for  the  plaintiff,  7ield,  that  the  jury  should 
have  heen  directed  that  the  trust  would  prevail 
over  the  mortgage  deed  only  if  made  honajide  and 
for  valuable  consideration. 

The  onus  probandi  lay  upon  the  defendants. 
The  recital  of  the  consideration  in  the  trust  deed 
was  not  binding  on  the  official  assignee  of  G.,  for 
he  represented,  not  G.,  but  G.*s  creditors.  A 
valuable  consideration  moving  from  the  party  to 
whom  the  deed  is  made,  or  the  parti/  beneficial! tf 
taking,  is  a  sufficient  consideration  to  support  the 
deed  under  the  Registration  Act.  Doe  d.  Irving 
V,  .Gannon,  885. 

The  words  "  absolutely  void  '*  in  sec.  8  of  the 
Insolvent  Act,  5  A^ic,  No.  17,  must,  in  accordance 
with  the  intention  of  the  Legislature,  be  held  to 
mean  **  void  as  against  all  the  creditors,"  and  a 
transaction  cannot  be  avoided  by  a  single  creditor 
for  his  private  advantage  under  the  provisions  of 
this  section,  but  only  by  all  the  creditors  acting 
by  their  assignee  for  their  common  benefits. 

A  bill  of  exchange  was  dra\*Ti  by  L.  on  the 
defendants  and  transmitted  to  them  for  accept- 
ance by  the  plaintiffs,  who  had  advanced  money 
to  L.  on  the  faith  of  a  promise  to  indorse  the  bill 
to  them  on  acceptance. 

After  such  acceptance,  the  bill  was  formally 
discoimted  by  the  plaintiffs  and  indorsed  to  tbem 
by  L.,  who  subsequently  voluntarily  sequestrated. 
The  defendants  were  in  fact  creditors  of  L.  Held 
(by  the  Privy  Council),  that  section  8  of  5  Vic, 
No.  I7y  must  be  construed  with  sections  5,  6,  7, 
9,  and  12,  and  the  words  **  having  the  effect  of 
preferring  any  then  existing  creditor  "  should  be 
talcen  as  referring  only  to  fraudulent  preferences. 
But,  in  any  case,  they  could  not  be  construed  to 
extend  to  a  case  in  which  not  only  was  there  no 
intention  to  prefer,  but  in  which  the  preference 
(if  any)  arose  from  defendanta  having  accepted 
the  bill  and  so  represented  themselves  to  third 
parties  as  debtors  to  L.  In  tlie  absence  of  proof 
that  the  delivery  or  indorsement  of  the  bill  was 


unfair  or  improper,  the  insolvency  of  L.  at  those 
times  did  not  affect  the  defendants*  liability. 
Bank  of  Australasia  v.  Harris^  1337. 

Reputed  ownership.— An  insolvent,  H., 
having  been  indebted  to  T.,  had  deposited  with 
her  certificates  of  shares  in  a  certain  company. 
T.  afterwards  assessed  the  value  of  the  sliares  and 
proved  for  the  balance  of  the  debt  against  H.'s 
estate. 

U.  had,  however,  after  the  deposit,  continued 
to  receive  the  dividends  of  the  said  shares,  and  to 
vote  at  meetings  of  the  shareholders.  On  appli- 
cation by  T.  that  the  trustees  of  the  estate  of  H. 
should  transfer  the  shares  to  her,  Held,  that  the 
term  "true  owner"  in  sec.  55  of  the  Insolvent 
-Act  indicates  the  person  beneficially  interested, 
and  that  T.  had  forfeited  her  right  to  succeed  by 
ollowing  the  order  and  disposition  of  the  shares 
to  remain  in  the  Insolvent,  as  reputed  owner. 
Reputed  ownership  is  a  matter  of  fact,  to  be 
collected  from  all  the  circumstances,  and  not  to 
be  inferred  from  want  of  notice  alone.  In  re 
Hughes,  2f?5. 

INTEREST. 

Rate  of  Interest. — Tliere  is  no  legal  limit 
{semble)  to  rate  of  interest  in  this  Colony.  See 
13  Anne,  cap.  15,  sec  12. 

Usage  of  allowing  8  per  cent,  (in  an  action  on 
a  promissory  note)  followed.  Macdonald  r.  Lertfy 
39. 


INTRUSION. 

Possessory  title. — In  an  information  of  in- 
trusion, where  the  defendant  pleads  the  general 
issue  by  Statute,  he  must,  to  obtain  the  benefit  of 
the  Statute,  prove  that  the  King  has  been  out  of 
possession  for  twenty  years. 

The  King  is  the  possessor  of  all  the  unappro- 
priated lands  of  the  Colony.  Posseaaion  of  land 
claimed  by  the  Crown  may  be  recovered  by  it,  by 
information  on  the  record,  although  the  possession 
of  the  defendant  be  adverse. 

Crown  lands  can  only  be  alienated  by  means  of 
a  record — that  is,  by  a  grant,  by  letters  patent, 
duly  passed  under  the  Great  Seal  of  the  Colony, 
according  to  law,  and  in  conformity  with  His 
Majesty's  instructions  to  the  Governor.  Tke 
King  v.  Steely  65. 
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Damages. — An  information  of  intrusion  re- 
scmbleB  an  action  of  trespass,  and  damages  there- 
fore arc  recoTcrable,  "where  things  valuable  are 
taken  away,  "whether  in  form  demanded  or  not. 
Attorney -General  ».  Browny  312. 

Bight  of  entry.— ^Notwithstanding  twenty 
years*  adverse  pos?ession,  even  if  21  Jac.  I,  cap. 
14,  be  in  force,  the  Crown  has  more  than  a  bare 
right  of  entry,  and  can  convoy  the  land  by  grant 
without  recourse  to  an  information  of  intrusion. 
Doe  d,  Wilson  v.  Terry y  505. 

Continuance  of  effect  of  prior  grant- 
In  an  information  of  intrusion  the  land  was 
described  as  having  been  **  granted  in  accordance 
with  the  Heports,  &c.,"  in  addition  to  the  ordinary 
description  of  the  abuttals.  A  demiu-rer  to  this 
was  held  good  on  the  ground  that  there  was  a 
presumption  that  the  title  in  the  grantee  still 
existed,  the  Crown  not  having  shoi^-n  that  the 
estate  had  determined.  Aitornei/- General  v, 
:Ryan  (No.  1),  700. 

Crown  entitled  in  remainder.— Grant  to 

trustees.— When  by  the  Statute  of  Uses  the  re- 
mainder has  become  vested  in  the  Crown,  no 
"  office  found  "  is  necessary  to  entitle  the  Crown 
to  possession.  Attorney' General  v,  Byan  (No. 
2),  719. 

JUDGE. 
Kesignation  and  new  appointment.— 

When  the  Judge  who  tried  a  case  resigned,  was 
then  appointed  Acting  Chief  Justice,  and  sub- 
sequently made  an  order  for  execution  to  issue 
notwithstanding  a  notice  of  motion  for  a  new 
trial.  Seldy  ho  had  no  jurisdiction,  for,  al- 
though the  same  individual,  he  was  not  the 
same  Judge  who  had  tried  the  case.  Solomon  v, 
Bangar^  1289. 

JUDGMENT. 

See  PrAOTIOB  and  PLEADIKa. 


JURISDICTION. 

See  SuraEMB  Coubt— Distbict  Coubt— 
Pbohibitiox,  &c. 

Exclusion.— A  jurisdiction  given  to  one  tri- 
bunal is  ordinarily  to  be  token  as  excluding  that 
of  any  other.    Martin  v,  Nicholson,  618. 


Consent.— Consent  by  a  defendant  cannot  con- 
fer jurisdiction  on  a  tribunal,  unless  given  by  law. 
Ex  parte  Tighe^  liOO. 

JURY. 
Grand  Jurj.—See  Crimikal  Law,  Pbac- 

TICB,  4  &  5. 

Grand  Jury— Crown  Prosecutor.— There 

is  no  distinction  between  the  power  of  the  Crown 
Prosecutor  and  that  of  the  Attorney -General  in 
regard  to  fding  informations.  The  filing  of  an 
information  is  ec^uivalent  to  the  finding  of  a  bill 
by  a  Grand  Jury,  and  a  conviction,  under  an 
information  filed  by  the  Crown  Prosecutor,  is  not 
invalidated  by  the  prosecution  being  conducted 
by  some  other  person.  Reg,  v,  Walton,  706  j  and 
see  Reg,  v.  Hodges,  201. 

Challenge  to  array.— A  prisoner  is  not  en- 
titled to  have  the  names  of  all  the  jurors  on  the 
panel  read  before  exercising  his  right  of  cliallenge. 

A  challenge  to  the  array  should  be  made  when 
the  full  jury  appear  in  the  box.  Beg,  v,  Wright, 
654. 

A  challenge  to  the  array  is  bad,  which  traverses 
the  return  filed  by  the  Sheriff  to  the  precept, 
ordering  him  to  summon  a  jury. 

Tlie  Deputy  Sheriff  may  sign  a  Jury  Summons 
in  his  own  name.    Beg.  v.  Lang,  687. 

Challenge  by  Crown.— The  Crown  having 
challenged  a  juryman  on  the  ground  that  he  is 
one  of  the  prisoner's  baU,  and  the  objection  being 
overruled,  is  entitled  to  take  another  objection, 
that  the  juryman  is  not  an  "  indifferent  party.** 
Beg  V.  Totcnend,  436. 

Discontinuance^Costs  of  Special  Jury.— 

A  plaintiff,  who  has  discontinued,  is  liable  for  the 
costa  of  a  Special  Jury,  paid  by  the  defendant, 
and  also  for  the  defendant's  costs  of  obtaining 
the  order  for  the  same.  Bank  of  Australasia  v. 
Walker,  504. 

Tales   de  circumstantibus.- Under  the 

Jury  Act,  4  Vic,  No.  28,  sec.  4,  a  tales  is  not 
limited  to  trials  at  nisi  prius  at  the  Assizes.  Hall 
V.  Pawley,  1C9. 

JUSTICES, 
ttuarter  Sessions— Constitution.— Courts 

of  Quarter  Sessions  in  New  South  Wales  are  not 
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iostituted  after  the  course  of  the  Common  LiiWi 
for  here  the  Courts  proceed  bj  information  of  a 
Crown  Prosecutor  instead  of  the  indictment  if  a 
Grand  Jnr/,  and  this  involves  a  most  vital 
departure  from  the  Common  Law,  so  that  if  a 
Crown  Prosecutor  be  not  appointed  in  the  manner 
laid  down  by  the  Legislature,  the  objection  is  as 
sdrious  as  to  a  Grand  Jury  improperly  empanelled. 

The  Supreme  Court  has  authority,  after  con- 
viction and  judgment  for  felony  at  tlie  Court  of 
Quarter  Sessions,  to  remove  the  record  of  con- 
viction by  certiorari  for  the  purpose  of  quashing 
it,  not  for  error  on  the  record,  but  for  facts  ex- 
trinsic of  the  record. 

Evidenc'3  of  such  facts  must  be  brought  before 
tlie  Court  by  affidavits. 

After  conviction  a  prisoner  cannot  raise  as  an 
objection  on  the  return  to  a  certiorari  anything 
which  he  could  have  advanced  in  the  Court  below. 

A  defect  in  the  record  cannot  be  advanced  as  a 
matter  of  error,  if  notioa  has  been  specifically 
given  of  it  in  the  'Court  below,  but  reference  to  it 
may  be  prop  -rly  allowed,  as  a  circumstance  to  be 
taken  in  connect io:i  with  other  evidence  dehors 
tlie  record. 

Tlic  sittings  of  the  Supreme  Court  do  not,  as 
those  i  f  Queen's  Bench,  supersede  the  power  of 
Courts  of  Quarter  Sessions. 

Under  4  A'ic,  No.  22,  sec.  10,  the  Q-6vcmor 
has  power  to  appoint  a  Crown  Prosecutor,  but  an 
appointment  thereunder,  held  to  be  void  by  a 
Court  of  Becord,  does  not  vacate  a  previous  com- 
mission ;  nor  is  the  issue  of  a  coi&mission  invali- 
dated by  the  attachment  of  an  irregular  condition 
thereto,  that  the  appointment  shall  be  subject  to 
tlic  approval  of  the  Queen.     Seff.  v.  Hodges,  201. 

Absence  of  Chairman.— When  the 

Chairman  of  Quarter  Sessions  is  unavoidably 
absent  on  the  day  appointed,  the  assembled 
raagi«trate9  may  legally  elect  a  chairman,  and 
proceed  to  the  trial  of  prisoners.  Reg,  t>.  Furnell, 
1467. 

Two  JugticCS— Special  case.— A.  sen- 


tence pronounced  under  a  statute  giving  juris- 
diction to  two  magistrates  is  not  good  in  a  case, 
where,  although  two  were  pres?nt  at  the  verdict, 
they  were  not  the  same  two  who  were  present  at 
any  former  portion  of  the  case ;  nor  where  the 
two  present  on  the  second  day  of  a  trial  were  not 


present  on  the  first  day.  A  point  oamiot  be 
reserved  on  the  application  of  Counsel,  except 
before  verdict,  under  13  Vic ,  No.  8. 

The  submission  of  a  Special  Case  by  the 
Chairman  of  Quarter  Sessions,  primd  fade  im- 
ports that  the  trial  was  not,  when  the  application 
was  made,  wholly  terminated.  Bey.  r.  Jfar- 
rxKgton,  643. 

Defence   by    ConnseL— iCr  parte 

yickolU,  123. 

Small  Debts  Act— Splitting,— Whenever  a 

man  has  claims  against  another  at  any  one  time, 
each  separately  less  tlian  £1Q,  but  of  which  the 
aggregate  is  above  that  amount,  tlie  latter  is  to  be 
deemed  his  "  cause  of  action,"  and  the  bringiog 
of  separate  actions  in  the  Small  Debts  Court  is  a 
violation  of  the  statute,  s.  9.    Ex  parte  Auienon^ 

Abandonment  of  Excess.— Where  a 

plaintilF  at  a  Petty  Sessions  abandons  the  exees?, 
in  order  to  bring  his  claim  within  £10,  tliisshoald 
be  showoi  on  the  record.    Eeg.  v.  Smith,  1130. 

Actions  against  Justices— Variance.— 

In  an  action  ageinst  a  magistrate  for  assault  and 
{Abo  imprisonment,  under  24  Geo,  II,  c.  44,  from 
the  general  tenor  of  a  notice  given  by  the  plaintiff 
to  the  defendant,  in  which  the  word  "  maliciously  " 
was  used  in  describing  the  natur^of  theinjurr,it 
could  only  be  inferred  that  an  action  upon  the 
case  was  contemplated.  Instead  of  this,  the  pro- 
ceeding ultimately  adopted  was  an  action  for 
trespass.  Held,  that  the  variance  waa  iatal. 
J  mold  V.  Johiuton,  198. 

Warrant— Seizure  of  waif  .—A  cask  of 

tallow,  being  a  waif,  was  taken  from  the  posses- 
sion of  the  plaintiff,  by  a  constable,  one  of  the 
defendants,  who  entered  the  plaintiff's  house  and 
seized  the  said  cask  under  a  warrant  from  ths 
other  defendant,  a  Justice  of  the  Peace.  Held, 
that  although  the  house  was  a  public-house,  and 
the  cask  taken  without  resistance,  on  the  pro- 
duction of  the  warrant,  yet  the  subsequent  act 
committed  furnished  a  test  of  the  animus  with 
which  the  first  entry  was  made,  and  rendered  it  a 
trespass. 

The  magistrate  could  not  allege  as  a  defence 
that  the  warrant  did  not  contemplate  the  breaking 
and  entry. 

In  this  case  the  magistrate  was  not  justified  in 
issuing  the  warrant,  since  the  requisite  circom- 
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stances,  under  sees.  19  and  63  of  the  Larceny 
Acfc,  7  and  8  Geo.  IV,  c.  29,  in  the  case  of  a  waif, 
did  not  exist.      Moore  v.  Furlong^  S97. 

Presumption  in  favor.— In  an  action 

against  a  magistrate  for  trespass  for  false 
imprisonment  the  plaintiff  proved  a  warrant, 
issued  by  the  dsfoodant,  to  search  the  pldintiff*8 
house  for  stolen  goods,  and  if  found  tlierein,  to 
arrest  the  plaintifE  (under  whif-h  warrant  the 
plaintiff  was  arrested),  and  reciting  an  informa- 
tion on  oath  before  the  defendant,  and  that  tliere 
was  good  reason  to'  suspect,  &c.  Ihe  Judge 
grantod  a  nonsuit,  which  was  refused  by  th9 
phfcintiff,  and  a  Tcrdict  was  given  by  the  juiy, 
on  the  direction  of  His  Honor,  for  the  defendant, 
who  had  tendered  no  eridence. 

The  questions  were  afterwards  raised  on 
motion  for  a  new  trial,  whether  the  plaintiff,  by 
putting  in  the  warrant,  established  also  a  justiA- 
cation  of  the  defttndnut  by  the  recitals  therein, 
and  wlvethcr  the  Judge's  direction  to  the  jury  to 
find  a  verdict  for  the  defendant  was  right.  A 
new  trial  was  refused  by  majority  (the  C'hi'f 
Justice  dissenting.)  Held  (per  Dickinson  and 
Manning,  JJ-)i  ^^^^^  ^^^®  recitals  were  some 
evidence  of  the  facts  on  which  the  magistrate's 
jurisdiction  was  based,  and  could  not  be  dis- 
credited gratuitouslr,  without  grounds  for  sus- 
picion; and  that  the  non-production  of  the 
iuformation  by  the  defendant  was  no  rea«on  for 
snch  suspicion.  The  Judge's  opinion  having 
been  rightly  given  that  the  Iplaiutiff  ought  to  be 
nonsuited,  his  direction  to  the  jury  was  also 
rijht ;  (per  Dickinson,  J.)  that  unless  it  was 
clearly  shown  that  His  Honor's  direction  was 
wrong,  the  verdict  should  not  be  disturbed ;  (per 
Manning,  J.)  if  it  could  be  clearly  seen  that  the 
proper  conclusion  of  fact  had  been  arrived  at,  an 
error  in  the  charge,  if  any,  should  not  upset  the 
verdict ;  (per  the  Chi»f  Justice)  no  presumption 
arose  in  the  defendant's  favour,  from  his  having 
acted  as  a  magistrate,  to  confer  jurisdiction  on 
him,  and  the  exittescs  of  jurisdiotion  must  be 
proved ;  the  recital  that  there  toas  an  information 
must  htt  taken  as  true,  and  was  sotne  evidence 
that  the  information  established  a  oase  of  laroeny 
against  the  plaintiff;  but  the  jury  was  not  bonnd 
to  believe  the  defendant's  own  assertion,  and  the 
question  was  for  them,  not  the  Judge.  Smith  v. 
SartoHf  446* 


Co&YictioIL — ^The  Court  can  intend  notliing 
in  favour  of  a  conviction,  and  the  record  of  con- 
viction must  distinctly  show  that  the  justices  not 
only  had  jurisdiction  in  the  matter,  but  that  they 
proceeded  on  competent  evidence.  Seff.  v. 
Mum,  182. 

Conviction— Amendment. —Although  it  did 

not  appear  by  the  warrant  or  the  conviction  that 
the  prisoner,  convicted  of  keeping  a  common 
gaming-house,  was  a  person  "found"  in  a  gaming- 
house,  or  "brought  before  "  the  justices,  under  a 
search  warrant,  those  facts  were  shown  by  the 
depositions  and  other  proceedings,  and  it  was  not 
necessary  therefore  to  proceed  by  information, 
under  the  Gaming  Act,  14  Vic  ,  No.  9,  sec.  l,but 
the  conviction  could  be  amended,  by  virtue  of  14 
Vic,  No.  43,  B.  9.     Hej.  v.  Buitericorih,  r71. 

The  Rent  and  Replevin  Ac^,  15  Vic,  No.  11, 
s.  22,  docs  not  empowt  r  the  justices  to  order  a  fine 
to  be  paid,  and  in  default  of  immediate  payment 
a  term  of  imprisonment  in  lien  thereof.  Semble, 
no  other  statute  would  justify  the  direction  of 
imprisonment  by  the  conviction,  and  before  the 
issue  of  a  distress  warrant.  But  under  sec.  10 
of  the  Justices  Act,  17  Vic,  No.  SO,  t»o  con- 
viction may  be  amended  by  striking  out  the 
award  of  imprisonment  and  of  a  distress  warrant. 
Ex  parte  Cockburny  1012. 

Where  a  statute  prohibited  the  "taking,  u si': g, 
or  working"  of  cattle  without  the  owner's  con- 
sent making  the  same  a  misdemeanour,  and 
punishable  with  a  fine  of  £20,  or  imprisonment, 
&c.,  for  every  head  of  cattle  so  vsed^  a  conviction 
for  **■  taking"  was  held  to  bo  amendable  by  substi- 
tuting the  word  "  using,"  the  evidence  &u«tainiug 
the  latter  charge.  The  commitment,  although 
purporting  to  be  for  "  taking,  using,  and  working" 
was  held  good  also. 

R.  r.  Druitt  followed.  Imprisonment  can  be 
awarded  without  the  alternative  of  a  fine.  Heg, 
p.  JoneSy  1385. 

Conviction— Oood  in  aubstancc.— It  is  the 

duty  of  the  Court,  before  holding  any  conviction 
by  a  Magistrate  to  be  erroneous,  to  consider  the 
whole  of  the  evidence,  and  if  enough  unobjection- 
able evidence  remains,  after  giving  effect  to  all 
legal  objections,  to  sustain  the  conviction.  Ex 
pirte  Ward,  872, 
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A  conTiction  of  an  a2)pren(icc  is  not  good  in 
substance,  when  the  commUment  is  general,  in- 
stead of  to  solitary  confinement,  and  also  when  the 
indenture  of  apprenticeship  was  nerer  properly 
exec uted .    Ex  parte  Erwin,  816. 

Conviction— Mnltifar ions.— A  conTict ion 

under  sec.  4  of  5  Will.  17,  No.  20,  for  encroach- 
ing on  the  footpath,  cannot  include  the  two 
penalties,  for  the  commission  of  the  offence,  and 
continuance  of  the  same.  JSx  parte  Younger, 
1403. 

Jurisdiction— Mandamus. — No  mandamus 

Ti'ill  bo  issued  against  Justices  where  their  juris- 
diction is  doubtful.     Ex  parte  Buehanan,  102. 

Jurisdiction  under  3  Vic,  No.  9— Terri- 
torial commission.— The  Stitutc  8  Vic,  No. 
9,  sec.  44,  does  not  give  the  Justices  power  to 
convict  summarily. 

The  Court  can  intend  nothing  in  favour  of  a 
conviction,  and  tlie  record  of  conviction  must 
distinctly  show  that  the  Justices  not  only  had 
jurisdiction  in  tlie  matter,  but  that  they  proceeded 
on  competent  evidence. 

The  Justices,  having  been  appointed  by  a 
general  commission  of  the  Peace,  to  act  as  Justices 
of  the  territory,  and  a  subsequent  general  com- 
mission having  issued,  whereby  certain  gentle- 
men were  assigned  to  bo  Justices  for  the  City  of 
Sydney  and  the  adjacent  County  of  Cumberland, 
under  the  provisions  of  the  Sydney  Corporation 
Act  (1842),  held,  tliat  it  was  thereby  intended  to 
supersede  so  much  of  the  territorial  commission, 
as  previously  included  Cumberland  as  a  portion 
of  the  territory,  and  that  the  before-mentioned 
territorial  Justices  had  no  jurisdiction  in  the 
county  of  Cumberland.  This  principle  is  recog- 
nised by  the  stat.  2  and  3  Phillip  and  Mary,  cap. 
18.    Bej.  V,  Mann,  182. 

Jurisdiction  —Trespass— Mandamus.— 

The  question  in  this  case  was  whether  a  manda- 
mus could  issue  to  compel  a  Justice  t^  proceed  in 
the  matter  of  a  complaint  against  a  person  for 
having  fraudulently  concealed  and  removed  his 
property  with  intent  to  defraud  his  creditors,  the 
grounds  of  the  Justice's  refusal  being  his  want  of 
jurisdiction. 

Seldf  that  a  Justice  has  jurisdiction. 

An  application  for  a  mandamus  need  not  be 
made  against  the  Magistrates  generally. 


The  commission  of  the  Justices  is  not  inrali- 
dated  by  reason  of  its  variation  inform  from  the 
ancient  forms  used  in  England. 

The  jurisdiction  of  the  Justices  is  extended  to 
all  trespasses  whatever  by  84  £d.  Ill,  c.  1,  and  is 
not  limited  to  trespasses  against  the  peaoe,  as  in 
18  Ed.  Ill,  c.  2. 

Even  if  such  jurbdiction  did  not  extend  to  the 
trial  of  cases  of  fraudulent  insolvency  in  Quarter 
Sessions,  yet  a  Justics  can  out  of  sessions  inquire, 
and  commit,  or  holi  to  bail.  Hey.  v,  Windeyer, 
366. 

• Cross  action  in  Supreme  Court.— The 

Justices  have  jurisdiction  in  a  suit,  notwithstand- 
ing the  commencement  of  a  cross  action  by  the 
defendant  in  the  Supreme  Court,  in  regard  to  the 
same  subject-matter.  Haryraves  v.  Harrison^ 
1019. 

Consent. — Where  Just  ices  in  an  application 


under  the  Act  20  Vic,  No.  23,  ruled  the  question 
of  period  of  hiring  immaterial,  held,  the  ruling 
was  wrong;  but  if  it  could  be  seen  that  the 
Justices  actually  had  jurisdiction,  their  order 
could  be  sustained. 

Consent  by  a  defendant  cannot  confer  juris- 
diction on  a  tribunal,  unless  given  by  law.  Ex 
parte  Tighe,  1100. 

Adjudication— Dismissal.— The  dismissal 

of  a  case  by  a  magistrate,  upon  a  declared  opinion 
that  he  lias  no  power  to  adjudicate,  cannot  be 
looked  upon  as  an  ad  j  udication.  Ex  parte  Deedo, 
193. 

Information. — An  information  may  be  laid 
by  a  Police  OHicer,  or  any  other  person,  ia 
matters  where  the  public  is  concerned.  Reg.  r. 
Egan,  588. 

Tenements  Act— Notice.- An  appearance 

and  adjudication  under  the  Tenements  Act,  11 
Vic,  No.  2,  must  be  on  the  notice  only,  and  the 
time  and  place  are  to  be  mentioned  in  it.  The 
11  &  12  Vic,  c.  43,  does  not  make  good  an 
adjudication  by  the  Justices  on  complaint  and 
summons,  in  a  proceeding  under  the  former  Act, 
which  does  not  relate  to  offences  against  the 
public.    Ex  parte  W  Cullum,  684. 

A^udication  on  facts. — ^The  conclusions  of 
Justices  on  questions  of  fact  must  be  looked  at  as 
if  the  findings  of  a  jury,  and  not  disturbed  unless 
clearly  wrong.    Ex  parte  Godfrey,  1017. 
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Sununary  recovery  of  goods.— Before  the 

issue  of  a  summons  to  compel  restitution  by 
summarj  process  of  property  under  the  value  of 
£20,  as  proTidod  by  sec.  10,  of  19  Yio.,  No.  24,, 
there  must  be  a  notice  of  the  claim.  In  re 
Realyy  1129. 

Second  application— Certificate.— Not- 
withstanding sec.  85  of  Sir  John  JercU'  Act,  11 
k  12  Vic,  c.  43,  adopted  by  14  Vic,  No.  43,  the 
provisions  of  the  former  Act  apply  to  proceedings 
under  the  Deserted  Wives  and  Children's  Act, 
4  Vic,  No.  5. 

The  dismissal  of  a  complaint  or  information, 
therefore  (sec  14,  11  &  12  Vic,  c  43),  is  a  bar  to 
a  second  application,  only,  when  followed  by  a 
certificate,  which  certificate  is  in  the  discretion  of 
the  Magistrates.    Ex  parte  Sose,  1163. 


LACHES. 
Suit  to  onst  a  deposed  minister.— i7e/<i, 

that  it  was  very  doubtful  whether,  if  they  had 
any  right,  the  plaintiffs  could  call  upon  the 
Court  to  enforce  it  after  thirteen  years*  delay. 
Purves  V.  Attorney 'General,  1199. 


LAND. 

See  Crown  Land— Ebgisteatioit — Vendor 

AND   PUBCHASEB,    &0. 


LANDLOBD  AND  TENANT. 
Distress  for  quit  rent. — An  officer  of  the 

Crown  having  distrained,  is  bound  to  remove  the 
goods  at  once,  and  failing  to  do  so  becomes  a 
trespasser  ah  initio,  for  he  entered  under  the 
general  authority  of  the  law. 

The  goods  taken  should  not  have  been  sold 
liU  after  the  expiration  of  fifteen  dajs  from  their 
seizure,  as  laid  down  by  51  Hen.  Ill,  c.  4. 
Windeyer  v,  Riddell,  295. 

Sale  of  goods  distrained.— Section  2,  2 

Will,  and  Mary,  sese.  I,  c.  5,  is  not  in  force  in 
the  Colony,  not  because  its  provisions  are  in  their 
nature  inapplicable,  but  because  machinery  for 
its  application  is  wanting. 

But  the  statute  may  be  applicable  to  the  Colony 
so  far  as  to  legalise  the  sale  of  goods  distrained 
for  rent,  in  the  absence  of  a  valuation  by  an 


appraiser  sworn  by  one  of  the  officers  named  in 
the  statute,  notwithstanding  that  it  is  inoperative 
as  regards  the  disposal  of  the  surplus,  which  by 
section  2  is  to  be  handed  to  "  the  Sheriff  or 
Under-Sheriff  of  the  county,  or  constable  of  the 
hundred,  parish,  or  place,  where  such  distress 
shall  be  taken." 

Tlie  Sheriff  and  rnder-Sheriff  of  the  Colony 
do  not,  within  the  meaning  or  for  the  purposes 
of  this  A^t,  occupy  the  place  of  such  officers. 

The  distrainor  is  not  bound  to  hand  the  surplus 
immediately  to  the  owner  of  the  goods.  A  n  actual 
demand  is  a  necessary  preliminary  to  a  right  of 
a<;tion  in  the  owner,  and  the  distrainor  is  entitled 
to  a  reasonable  timedSttt  demand  for  investigating 
the  claim  of  ownership.    Rifan  v,  Soitfell,  470. 

The  law  of  distress  and  replevin,  so  far  as  it 
respects  the  powers  of  seizing,  detaining,  and 
replevying  of  goods,  is  in  force  in  this  Colony. 

(Semite) f  long  usage  alone,  apart  from  7  Vic, 
No.  13,  8.  4,  which  treats  the  English  law  of 
distress  as  in  force,  could  amoimt  to  an  adoption. 
The  power  of  selling  a  tenant's  goods,  when  dis- 
trained, depends  on  2  Will.  &  Mary,  c.  5,  s.  2, 
and  is  not  in  force  here,  unless  it  be  preceded  bv 
appraisement,  as  required  by  the  Statute.  The 
Court  has  no  judicial  knowledge  of  a  long  usage 
to  sell  the  goods  withTut  appraisement t  and  the 
usage,  even  if  proved  to  exist,  would  not  be 
enforced. 

Qucere  whetlier  a  sufficient  appraisement  can 
be  here,  and  the  Sheriff  of  the  Colony  be  con- 
sidered to  have  the  same  powers  as  the  Sheriff  of 
"  the  county"  in  England. 

The'defendant  is  not  a  trespasser  a5  initio,  by 
reason  of  the  illegal  sale,  the  several  acts  of  tres- 
pass being  divisible  by  11  George  II,  c.  19,  s.  19. 
Slapp  V.  Webb,  649. 

Determination  of  lease— insolvencj.— A 

landlord  can  only  establish  a  preferential  claim 
under  sec.  41  of  the  Insolvent  Act,  5  Vic,  No. 
17|  for  such  rent  as  he  could  have  distrained  for. 
Having  determined  the  lease,  in  pursuance  of 
a  clause  authorising  him  to  do  so,  and  entered  on 
the  demised  premises,  he  was  not  in  a  position  to 
distrain  at  the  time  of  the  sequestration  order, 
unless  by  8  Anne,  c.  14,  sec.  6,  the  terms  of  which, 
Semite,  only  apply  to  the  determination  of  a 
tenancy  by  lapse  of  timoi  cr  perhaps  by  notice  to 
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quit.  Tlie  Statute  of  Anne,  however,  by  sec.  7i 
only  applies  during  the  continuing  posiesaion  of 
the  insolyent.     In  re  Whittellf  441. 

Estoppel.— 'S««  Estoppel. 

Lease. — The  grant  of  a  lease  of  bind  gives  to 
the  lessee  a  right  to  determine  the  tenancy  of  any 
tenants  at  will  occupying  the  same,  and  to  enter 
thereon.     Ilogan  v.  Kand^  1244. 

B.eilt.— Q"it  rents  reserved  in  Crown  grant. 
Winde^er  v.  Eidddl,  295. 

Bent  in  arrear  — goods   removed  by 

Sheriff* — It  is  enacted  by  the  8  Anne,  c.  18, 
that  no  goods  i»hall  be  taken  by  the  SherilF,  by 
Tirtue  of  any  writ  of  execution,  on  land  leased 

,  unless  the  party  issuing  such  writ 

shall  pay  the  landlord  the  rent  then  due — ^not 
exceeding  a  year's  arroir. 

Seldf  an  action  is  maintainable  against  a  sheriff 
by  a  landlord  for  removing  from  the  demised 
premises  goods  tsiken  in  execution  thereon,  after 
notice  of  a  claim  for  rent  unpaid,  although  the 
person  against  whom  the  execution  is  levied  is  not 
a  tcoapt  of  the  landlord,  and  the  goods  were  not 
the  tenant's  property.     Hoskisson  o.  Uhr^  1468. 

Tenements  Becovery. — An  appearance  and 
adjudication  under  the  Tenements  Act»  11  Yic, 
No.  2,  must  bo  on  the  notice  only,  and  the  time 
and  place  are  to  be  mentioned  in  it.  The  11  & 
12  Vic,  c.  43,  does  not  make  good  an  adjudication 
by  tbe  Justices  on  complaint  and  eummonSf  in  a 
proceeding  under  the  former  Act,  which  does  not 
relate  to  offences  against  tbe  public.  JSx  parte 
M' Galium,  684. 

A  statutory  prohibition  may  not  be  granted  in 
respect  of  proceedings  under  the  Tenements  Be- 
covery  Acty  11  Vic,  No.  2. 

The  jurisdiction  of  the  Court  at  common  law 
to  grant  a  Pr6hibition  against  magistrates  is 
limited  to  cases  where  their  decision  is  demon- 
strably wrong.    Bx  parte  Eoberte,  775. 

Weekly  tenancy. — in  the  absence  of  any 
official  contract,  or  of  any  proof  of  a  specific 
custom  as  to  the  giving  of  a  week's  notice,  notice 
need  not  be  given  to  a  weekly  tenant^  to  determine 
tiho  tenancy.     Ibid. 

Yearly  tenancy**"''^   agreement   for  the 

letting  of  a  dweUing,  signed  by  the  landlord,  "  at 

he  rate  o£  twentj  ahillinga  per  week,  for  so  long 


a  term  as  I  hold  the  same,  or  until  I  shall  deter- 
mine to  keep  my  property,"  is  void  for  anoeriunty, 
but  by  implication  of  law  a  tenancy  arises,  1^ 
payment  of  rent,  from  year  to  year,  nnlesa  tha 
presumption  be  negatived. 

Semhlej  there  is  no  such  thing  as  a  weekly 
tenancy  by  implication.    JSx  parte  Murpiy^  976. 


LABCENY. 

See  CBiMizf  AL  Law. 


LIBEL. 

See  DsFAKATioir. 


LICENSE. 

See  Inseespeb. 


LUCITATOES,  STATUTES  OF. 

Action  against  Grown.— The  Crown  cannot 
plead  the  Statute  of  Limitations  in  an  action 
under  20  Vic,  No.  15.  Dumareeq  v.  Ifolertsou 
(No.  3),  1291. 

5i  Geo.  Ill,  cap.  15— admission  by  ex- 
ecutor.— The  existence  of  a  debt,  due  by  a 
deceased  person,  is  not  proved,  as  against  his  heir, 
by  the  admission  of  his  executor,  nor  can  the  case 
be  taken  out  of  the  Statute  of  Limitations  tliereby. 
Bank  of  AuetraUuia  v,  Murray,  612. 

Unoccupied  Crown  grant^accruaL— The 

Crown  granted  in  1823  certain  land  to  W^  which 
he  subsequently  mortgaged  by  deposit  of  the 
grant  to  T.,  and  in  1835  discharged  the  mortgage 
bj  payment.  The  Crown  grants  however,  was 
not  returned,  T.  alleging  that  it  conld  not  be 
found.  Posseesion  of  the  land  had  been  held  by 
T.  or  his  representatives  from  1827  to  the  com- 
mencement of  this  action. 

Seld,  in  an  action  by-the  representatives  of  W^ 
to  recover  possession^  that  W.  had  no  right  of 
action,  witliin  3  and  4  Will.  IV,  c  27,  ontQ  1886, 
and  that  the  case  did  not  come  within  seo.  8  of 
the  statute,  although  there  was  no  proof  thaft  W. 
had  ever  oooupied  the  land,  inasmu<^  as  the 
Crown  never  was  in  the  *'  poesession,  or  reoeipl  of 
the  profits,  of  the  land*'  as  theieiii  mentioiied. 
WiUUrs  V.  Word^  861. 
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Disputed  tract  between  Crown  grants.— 

Plaintiff  and  defendant  occupied  adjoining  land 
as  piomisees  from  the  Crown  in  1822,  in  which 
year  plaintiff  obtained  his  grant.  The  piece  of 
land  in  dispute  was  occupied  by  the  plaintiff 
nnce  1829,  and  fenced  in  by  him  in  1835,  but  was 
indnded  in  the  grant  isjued  to  the  defendant  in 
1843.  The  litter  did  not  attempt  to  eject  the 
plaintiff  till  1852. 

Seldj  the  defendant  could  not  hare  sued  till 
1842,  and  that  his  claim  would  not  be  defeated 
even  if  he  knew  in  1835  of  the  erection  of  the 
fence,  unices  silent  from  a  fraudulent  motive. 
Zanj  V.  Scans f  889. 

Future  interest. — Certain  land  was  in  1834 
granted  to  M.H.,  the  wife  of  J.H.,  who  alone 
conveyed  it  to  the  defendant  the  same  year,  and 
the  latter's  occupation  continued  until  this  action. 
In  1835  J.H.  and  M.H.  together  conyeyed  the 
property  to  ihe  persons,  under  whom  the  plaintiff 
claimed.  £jectment  was  not  brought  by  the 
plaintiff  until  1856,  but  within  twenty  years  of 
the  latter  conyeyanoe. 

Held,  the  title  of  the  plaintiff  was  not  barred 
by  the  Statute  of  Limitations.  The  conyeyance 
of  J.H.  was  no  forfeiture,  nor  inoperatiTe,  but 
passed  all  his  estate  and  interest,  including 
his  prospectiye  right,  as  tenant  by  the  curtesy. 
Consequently  the  interest  of  the  wife  was  fk  future 
one  within  the  meaning  of  sec.  8  of  the  statute, 
and  could  not  arise  till  the  death  of  J.H. 

Jmmpsen  v,  BitcherM  (18  Simons  827)  followed. 

"So  "  discontinuance  "  could  haye  affected  the 
title  of  the  plaintiffs,  although  the  deed  of  1834 
had  been  by  fine  or  feoffment.  Nicholson  v, 
HeaUg,  1061. 

Seversioner— absence   beyond    seas.— 

M.H^  being  owner  of  certain  lands,  allowed  T. 
and  B.  to  occupy  40  acres  thereof,  as  tenants  at 
will,  and  left  the  Colony  in  1796.  In  June,  1832, 
M.H.  leased,  by  an  agent,  the  whole  estate  to  C. 
for  seyen  years,  to  commence  from  January  1, 
1833,  and  died  in  1888.  The  plaintiff  was  the 
heir-at>]aw  of  M.H.,  and  the  defendants  claimants 
tinder  T.  and  B.,  by  continuous  possession.  The 
title  of  M.H.  had  been  acknowledged  by  T.  and  B. 
in  1832. 

Seld^  that  the  case  was  goyemed  by  sec  6  of  3 
and  4  WiU.  lY,  c.  27,  and  that  the  right  to  bring 


an  action  for  the  recoyery  of  tlie  40  a?res  first 
accrued  on  the  torminatioQ  of  the  tenancy  of  T. 
and  B.,  by  the  operation  of  tho  le&sc  to  C. 

Also,  that  the  act'on  couli  in  fact  have  been 
brought  on  January  1,  1833. 

Held  (by  the  Privy  Council,  on  appeal,  reversing 
the  above  decision),  that,  apart  from  tho  elTcct  of 
tlie  lease  to  C,  the  plaintiff,  being  beyond  the  se&3 
at  the  time  of  the  accrual  of  his  right  on  bis 
father's  death,  and  evfr  since  that  time,  wa«  en- 
titled to  the  benefit  of  the  16t]i  section  of  the 
Statute,  3  and  4  Will.  IV,  c.  27,  and,  his  action 
being  brought  within  30  years,  he  wa?  not  barred. 

The  grant  of  a  lease  of  land  gives  to  the 
lessee  a  right  to  determine  the  ter  ancy  of  any 
tenants  at  will  occupying  the  same,  and  to  enter 
thereon,  but  the  statute  will  not  run  sgainst  the 
lessor,  whose  title  is  that  of  a  reversioner  cipec- 
taut  on  a  term  of  years,  until  the  expiration  of 
the  term.    Hogan  v.  Hxnd,  1241. 

Accrual  of  right— absence  beyond  seas.— 

In  the  year  1830  one  N.  died  intestate  in  New 
South  Wales,  seized  of  certain  land,  the  subject 
of  tliis  action.  His  heir-at-law  was  £.,  a  brother 
who  resided  then,  and  afterwards  until  his  death 
in  1835,  in  Ireland.  The  plaintiff,  grand-on  and 
heir  of  B.,  was  never  in  the  Colony  until  after 
the  commencement  of  the  action  in  1856. 

Held,  tliat  the  plaintiff  was  rightly  non-suited, 
inasmuch  as  his  action  should  have  teen  brought 
within  twenty  years  after  E/s  right  accrued  by 
the  death  of  N.,  under  sec  2  of  3  and  4  Will.  lY, 
c.  27,  or  within  ten  years  after  £.'s  death,  by 
section  16. 

No  privilege  of  disability  was  conferred  on  the 
plaintiff  by  sec.  16  of  the  Statut*,  although  ho 
was  absent  when  his  right  accrued. 

Kotwithstanding  the  adoption,  by  8  Will.  IV, 
No.  3,  of  the  8  and  4  Will.  IV, c.  27,  including 
sec.  19  of  the  latter  Act,  Ireland  mast  be  deemed 
as  regards  New  South  Wales  to  be  "beyond  seas," 
within  the  meaning  thereof  {per  Dickin^ct,  •/.) 

Held  (on  appeal  by  the  Privy  Council,  affirming 
the  judgment  below),  that  the  Colonial  Legislature 
had  the  power,  under  9  Geo.  IV,  c.  83,  to  adopt 
the  3  and  4  Will.  IV,  c.  27. 

Also,  that  plaintifiTs  right  of  action  was  barred 
by  88.  2  and  16  of  3  and  4  Will.  IV,  o.  27,  by 
which  the  |t  Jae.  I,  o.  16,  was  displaced,  without 
rsferenes  t>  existing  rights. 
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Quare,  whether  Irehind  is,  by  the  19th  section 
of  the  statute,  "  beyond  seas/*  Devine  9.  Sol- 
loway,  1102. 


HAGISTBATE. 

See  Justices. 


MAINTENANCE. 

See  Dessbted  Wives  akd  Childsev. 


MALICIOUS  FB0SECT7TI0N. 

Malice— Defendant's  beliet— The  defend- 
ant, in  an  action  for  malicious  prosecution,  cannot 
be  asked  directly  whether  he  acted  maliciously, 
but  he  may  be  asked  whether,  at  the  time  of  the 
prosecution,  he  belicTcd  in  the  truth  of  the 
charge. 

Where  there  teas  before  the  Jury,  howcTcr,  an 
affidavit  by  the  defendant,  wherein  he  had  actually 
sworn  to  the  plaintiff's  guilt,  but  the  defendant's 
direct  evidence  as  to  his  belief  had  been  excluded, 

held  (Therri/t  J.,  di'saentienfe),  the  defendant 
was  entitled  to  a  new  trial.  Walsh  v.  M'Donouphf 
800. 

Beasonable  cause— evidence.— in  an  ac- 

tion  for  malicious  prosecution  (on  a  charge  of 
perjury)  the  Judge  is  entitled  to  direct  the  jury 
to  say,  first,  whether  tlie  defendant  when  he 
preferred  the  charge,  honestly  believed  he  could 
substantiate  it-,  and,  secondly,  whether  he  had 
reasonable  grounds  for  such  belief.  Whether 
there  was  a  reasonable  cause  for  the  charge,  is  a 
question  of  law  for  the  decision  of  the  Judge. 
Machattie  v,  Lee^  1366. 

Action  against  COHBtM.e-'Oreenwood  V. 
Bi/an,  275. 


MANDAMUS. 

Doubtful  Jurisdiction.— Where  the  juris- 
diotion  of  magistrates  is  doubtful,  they  will  not 
be  compelled  to  act,  by  the  issue  of  a  mandamut, 
£x  parte  Buchanan,  102. 

Electoral  Eevision  Court.— An  application 

liaving  been  made  to  the  Court  of  Rerision  under 
the  Electoral  Districts  Act,  6  Tic,  No.  16,  to 


place  a  certain  person's  name  on  the  Toters'  list, 
the  Magistrate  sitting  therein  refused  the  claim, 
on  the  ground  that  the  written  notice  required 
by  the  Act  was  not  produced,  or  a  written  copy 
thereof.  A  mandamus  to  the  Magistrate  to 
reconsider  the  matter,  or  to  the  Clerk  of  the 
Bevision  Court  to  enter  the  name  of  the  applicant 
on  the  Electaral  Lists  was  refused  by  the  Supreme 
Court,  on  the  ground  that  the  Act  of  Council  had 
made  the  Revision  Court  the  sole  court  of  appeaL 
Ex  parte  Ashton,  174. 

against  individual  Magistrate.— An 


application  for  a  mandamus  to  compel  a  magis- 
trate to  proceed  in  a  matter  need  not  be  made 
against  the  magistrates  generally.  JReff,  r.  Wiu' 
deyer,  866. 

rule  nisi — Rule  under  11  and  12  Tict , 

cap.  44,  sec.  5,  to  be  granted  rather  than  man« 
damns  in  certain  cases.     Ex  parte  Kogan^  880. 

public  duty— water  supply.— The 

Corporation  of  Sydney  is  not  justified  in  refusing 
to  supply  water,  on  the  ground  that  there  are 
arrears  of  rates  unpaid  by  a  former  tenant,  and 
may  bo  compelled  by  mandamus  to  authorise  the 
construction  of  the  necessary  works,  where  there 
is  a  water-main  already  laid  near  the  premises  in 
question.    Ex  parte  Hamilton,  1233. 


MARKET  OVERT. 

A  sale  by  public  auction  at  a  place  not  authori- 
tatively appointed  by  law  for  publicly  buying  and 
selling  is  not  a  Market  overt,  Tlio  doctrine  of 
Market  overt  may  be  applicable  to  tliis  Colony 
when  public  markets  are  established,  but  a  sale 
even  in  market  overt  of  this  particular  species  of 
property  will  not  c]iange  the  property  unless  the 
directions  of  the  Statutes  2  Phillip  and  Mary^ 
cap.  7,  and  31  ^^1*5.,  c.  12,  be  observed.  I^tz- 
gerald  v.  Luck,  118. 


MAERIAGE. 

See  HusBAyn  akd  Wife — Bigaxy. 


MARRIED  WOMEN'S  FEOPEETT. 

See  IIUSBAITD  AITD  WiFE. 


VoL  I,  pagM  1-812 ;  Vol.  n,  pagw  813-1610. 
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HASTEB  AND  SEBVANT. 

Apprentice.— The  Act,  9  Vic,  No.  27,  is  not 
applicable  to  apprentices.    Ex  part4  Erwin,  816. 

Piece  work. — An  agreement  under  seal  to 
-wot\  for  defendant,  and  for  no  other  except  by 
Ills  permission,  payment  by  the  piece,  does  net 
imply  a  contract  to  find  full  employment  for  the 
plaintiff.     Tulip  v.  King,  292. 

Br  over. — Adroyer  is  not  a  servant  within  the 
JLct.     Reg,  v,  Liffidge,  793. 

Vet.  surgeon  and  farrier.— A  person  en- 
gaged by  a  Veterinary  Surgeon  and  Working 
Farrier,  by  a  contract  in  writing,  as  "  an  Assistant 
in  the  Veterinary  Department,  also  to  the  work- 
ing of  the  Farriery  Department,"  for  which  he 
was  to  receive  weekly  wages,  and,  for  working 
oyer  hours,  half  the  profits  of  that  work,  is  not  a 
servant,  within  the  meaning  of  the  Masters  and 
Servants  Act,  9  Vic,  No.  27.  Ex  parte  Eoennetty 
813. 

ChtLrch  holiday— Master's  depnty.-The 

statute,  5  and  6  Ed.  VI,  cap.  8,  prescribing  certain 
holidays  on  which  there  should  be  an  abstinence 
from  work,  prescribes  only  spiritual  censures  as 
penalties,  and  there  being  no  dominant  Church 
in  the  Colony,  is  not  in  force  here. 

A  workman  cannot  claim  exemption  from  work 
becau^  the  day  has  been  proclaimed  a  holiday  by 
his  Church.  Difobedience  of  the  orders  of  the 
master's  deputy  is  a  breach  witliin  the  Masters 
and  Servants  Act.    Ex  parte  Byan,  876. 

Contract  from  fortnight  to  fortnight.— 

Section  5  of  the  Masters  and  Servants  Act, 
20  Vic ,  No.  23,  is  not  subject  to  the  same  restric- 
tion as  ss.  2  and  3,  but  embraces  all  contracts, 
whore  wages  hare  been  earned,  and  are  payable. 
A  hiring  as  a  daily  labourer,  at  Ss.  a  day,  to  be 
paid  every  fortnight,  is  within  ss.  2  and  3,  being 
an  engagement  from  fortnight  to  fortnight. 

Where  Justices  in  an  application  under  this 
Act  ruled  the  question  of  period  of  hiring  im- 
material, held,  the  ruling  was  wrong ;  but  if  it 
could  be  seen  that  the  Justices  actually  had  juris- 
diction^ their  order  could  be  sustained.  Ex  parte 
T»ghe,  1100. 

ICaster's  liability  for  servant's  acts.— 

For  a  conriction,  tmder  the  Scab  Act,  10  Vie., 
No.  8,  I.  2,  of  the  owner  of  a  flock,  for  having 


*< permitted  or  suffered"  a  trespass  on  another 
penon's  station  of  diseased  sheep,  in  charge  of 
a  shepherd,  clear  proof  must  be  given  of  the 
owner's  participation  in  the  offence.  The  acts  of 
the  shepherd,  although  civilly  binding  the  master, 
cannot  render  him  liable  in  a  proceeding  of  this 
nature,  unless  by  express  terms  in  the  Act.  Ex 
parte  M^Kinnon,  792. 

Piece  work  — Claim  in  Insolvency.— 

Miners  working  by  the  job  or  piece  can  only 
rank  with  the  general  body  of  creditore,  and  not 
preferentially  as  for  wages,  in  Insolvency.  In  re 
Whittell,  44.1. 

MAXIHS. 

Caybat  emptob.    Fitzgerald  o,  Luek,  118. 

VOLKNTI  SON  FIT  INJURIA.    Lord  V.  City  Com" 
missionerSf  912. 

NON  JUS  BBD  8KI8INA  FACIT  BTIPITEli. — Bad- 
ham  r.  Shielf  1436. 


HEBCHAKT  SHIPPINGS 

See  Shippikq. 


MISTAKE. 

Payment  by  mistake.    Baldwin  v.  Elliott,  869t 


MONOPOLY. 

There  is  nothing  in  the  operation  of  a  grant  of 
land,  with  a  reservation  of  all  the  mines  of  coal, 
tending  to  a  monopoly  in  the  sale  of  coals. 
Attorwy-Oeneral  v.  Brown,  812, 


MORTGAGE. 

Equitable  mortgage  of  land  promised  by  Gov- 
ernor, unregistered,  as  against  subsequent  regis- 
tered  conveyance.     Terrg  e.  Oahome,  806. 

Mortgagor  held  owner  within  the  meaning  of 
.the  Fences  Act,  9  Geo.  IV,  No.  12.  Boddv. 
Campbell,  326. 

MUNICIPALITIES. 
"  Then  current  year." — A  Municipal  Ck)an- 

cil  cannot  under  the  Act,  22  Vic,  No.  13,  fix 
arbitrarily  dates  at  which  a  "financial  year"  shall 
commence  and  terminate.  NichoUe  r.  Peisleg, 
1380. 


Vol.  I,  ps««8 1-812 ;  VoL  II,  i»ges  8U-1510. 
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The  current  jai  in  section  79,  of  22  Vic,  Ko. 
13,  miut  be  taken  to  me«n  the  *'  municipal "  or 
artificial,  not  the  calendar,  year.  Beny  o.  &ra- 
ham,  1498. 

Constitution— prodanLation  ultra  Tires. 

—A  petition  for  the  constitution  of  a  municipali<7, 
setting  out  the  boundariei,  was  received  and 
granted  bj  the  £xeoutiTe  Council,  under  the 
Municipalities  Act  of  1858.  The  proclamation 
defining  the  maoioipaliiy  omitted  some  land, 
within  the  boundaries  set  out  in  the  petition,  and 
included  some  land  not  so  described,  and  which 
formed  no  part  of  the  places  therein  mentioned. 

Meld,  the  proclamation  was  uJira  vires,  and  bad 
hj  reason  of  the  addiHom  of  lands  in  the  pro- 
clamation, and  also  as  having  united  in  the  same 
monicipality  a  town  and  rural  districts;  the 
omission  in  the  proclamation  did  not  inyalidate 
it. 

But  a  triyial  addition  would  not  haye  this 
effect. 

Section  6  of  the  Act  did  not  cure  the  objec- 
tions, the  act  of  the  Ezecatiye  Council  haying 
been  an  assumption  of  power  which  never  existed, 
and  not  merelj  irregular. 

Seld  (bj  the  Ptivy  Cbuneil),  the  addition  to 
the  municipality  of  areas  not  set  forth  in  the 
petition  rendered  the  proclamation  invalid,  as 
ultra  vires  of  the  G-ovemment  and  Executive 
Council. 

But  the  inclusion  of  a  town  and  mral  district 
in  one  municipality  is  not  bad.  Berry  v.  Ora- 
ham,  1498. 

pnblic  duty— water  supply— man- 
damus.   Exparte  SamiUon,\2'^^. 


HUBDEB. 

See  Cbihinal  Liw. 


NAYiaATION. 

See  Shipping. 


NEaUQENCE. 
Prothonotary's   duty  —  oontributory 

negligmoe. — it  is  the  duty  of  the  Prothonotaiy 
to  deliver  the  pleadings  in  aU  eauses  io/t  trial 
before  a  Circuit  Court  to  the  Clerk  of 


and  if  on  his  failure  to  do  so  the  Judge  refuses 
to  hear  a  cause,  the  plaintiff  therein  U  immedi- 
ately entitled  to  recover  from  him  damages  for 
the  injury;  it  is  no  excuse  that  the  papers  in 
question  were  delivered  out  of  the  FrothonotaTy's 
possession  for  use  in  a  chamber  application  and 
not  returned  to  him. 

But  a  plaintiff  cannot  reoover  for  such  a  breach 
if  he  had  no  right  of  action  against  the  original 
,  defendants,  or  if  by  the  exercise  of  ordinary  skill 
on  the  part  of  his  legal  repreeentatives  the  plead- 
ings could  have  been  made  sufficiently  complete 
for  triaL    Sardy  v,  Baymond,  1038. 

Coiitrilratory  negligence  —  coiUisiOA.— 

Where  a  vessel  is  at  anchor  without  showing  the 
lights  required  by  16  Vio.,  No.  46,  sec.  35,  and  is 
run  down  by  another  vessel,  notwithstanding  the 
fact  that  a  light  was  exhibited  from  the  former, 
clearly  visible  to  the  latter,  the  owners  of  the 
latter  are  liable,  in  spite  of  the  oontributoiy 
negligence  of  the  other,  if  the  injury  could  havs 
been  avoided  by  the  exercise  of  ordinary  diligeaee, 
and  the  statute  is  not  to  be  interpreted  so  as  to 
allow  the  running  down  of  vessels  inaofficiently 
lighted.     Spier  v.  Sunier  Biver  S.  N.  Co.,  1851. 


HEWTBIAL. 

See  Pbaoiioe  AKD  Plbasikg. 


Hoinsurr. 

See  Fbacticb  aud  PioiAsnro. 


NOTICE 

—  to  terminate  weekly  tenancy.  Bs 

parte  Boherte,  776. 

of  delSauIt  in  Bill  of  Sale,  neednot 

be  in  writing.    3fom»  v.  Tagflor,  978. 


inTI8ANC& 

Abatement.^-There  can  be  no  presciipUon 
in  this  Colony,  as  there  can  be  no  immemorial 
possession.  When  a  lower  riparian  owner  has 
erected  a  dam,  causing  the  waters  of  a  stream  to 
Of  erflow  the  close  of  an  owner  higher  up,  the 
latter  is  entitled,  if  he  suffer  an  injury  thereby, 
to  abate  thenoieaiiee.    Steveme  n,  M*Chmg,  US6. 
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In  a  plea  of  justification  in  trespais  it  is  not 
sufficient  to  allege  a  duty  on  the  defendant  to 
abate  an  alleged  nuisance,  unices  the  facts  also 
ftated  show  that  such  duty  arises.  Alexinder  r. 
ihs  Mayor,  ^c,  of  Sydney,  1,451. 


OFFICIAL  ASSIGNEE. 

See  iNSOLTHyOY. 


OFFICE  FOUND. 

See  Iktbusiok. 


OBDERS  IN  COUNCIL. 

Construction  of  Orders  in  Council  not  affected 
hy  the  Acts  Shortening  Act,  Id  Yic.|  No.  1. 
Terry  v,  IIo*ki»g,  819. 


FAKLIAKENT. 
Attendance  of  witness.— The  Couet  can 

grant  a  writ  of  habeas  corpus,  to  bring  a  prisoner 
before  a  Committee  of  the  Legislatiye  Assembly, 
for  the  purpose  of  giving  evidence,  but,  semble, 
the  Colonial  Legislature  cannot  compel  such 
attendance.    I»  re  Kelly,  1275. 

Elections.    See  SLBCnotrs. 


PAETNEE3HIP. 

Liabilities. — Declaration  in  set,  fa.  against 
defendants  as  joint  contractors  with  8.  &  S. 
against  whom  a  judgment  had  been  obtained, 
which  was  still  unsatisfied,  to  recover  execution, 
under  4  Vic,  No.  6,  se-*.  17.  Seld,  on  demurrer, 
that  a  plea  denying  that  the  damages  are  still 
nnaaiiafted  is  bad,  for  traTersing  the  non-payment 
wiiieh  was  prematurely  alleged  in  the  declaration. 

A  plea  denying  that  B.  &  S.  were  authorised  to 
do  the  act  for  which  daaoftges  had  been  giveo, 
and  that  defendants  had  aoy  opportonity  to 
defend  tbe  said  action,  no  fraud  being  eaggested, 
is  bad. 

A  plea  that  the  plaintiff  had  been  pail  and 
aatiafiad  and  was  ooUusirely,  and  at  the  inataiice 
of  S.  &  8.,  bringing  tliis  action  to  r<eooTer  a  oon- 
tribntion  from  the  defendants  for  the  benefit  of 
8.  &  B.  is  bad,  the  facts  averred  showing  nothing 
deceitful  or  fraudulent.    Polaek  v.  MUms,  876. 

Aad  $§e  IvsoXTiHCT. 


PATENT. 

Iignnction'-Maniifiustiire.— For  tli3  pur- 
pose of  deciding  the  question,  in  a  patent  case, 
whether  an  interim  injunetion  against  the 
defendants  should  be  continued,  or  dissolved  on 
terms,  until  the  result  of  a  trial  at  law  respect- 
ing the  validity  of  the  patent  be  known,  the 
Court  must  balance  the  degree  of  inconvenience 
caused  to  the  litigant  parties. 

Where  a  plaintiff  obtained  an  injunction  ex 
parte  against  tbe  infringement  of  a  patent  by  the 
defendant,  but  on  imperfect  materials,  and  filed 
irregularly  supplemental  affidavits  instead  of 
affidavits  in  reply,  the  costs  of  a  motion  to  dis- 
solve tbe  injunction,  which  was  granted,  were 
made  defendant's  costs  in  the  cause. 

16  Vic,  No.  24,  distinguished  from  the  English 
statute  of  Monopolies. 

In  granting  injunctions  of  this  naturd,  the 
Court,  here,  does  not  require  a  strict  statement 
in  the  affidavits,  as  in  England,  tbat  the  patentee 
is  the  original  inventor,  and  that  the  invention 
was  not  practised  at  the  time  when  the  patent 
was  granted,  nor  is  it  necessary  to  produce  the 
patent,  or  set  oot  the  whole  of  it,  if  its  existence 
be  proved,  and  the  requisite  parts  thereof  set  out 
in  tiie  appltoat»on.  **  Manufacture,"  in  its  generic 
sense,  embraces  the  manufactured  article  as  well 
as  the  machine  by  which  it  is  manufactured. 
Moorewood  v.  Flower,  1109. 


PAYMENT. 

of  part  of  judgment  debt.    Polaek  v. 

Tooth,  881. 

by  mistake  "in  his  own  wrong."    Bald-^ 

winv  £Uiott,Q68. 


PENALTY. 

Bight  to '  sue. — ^Where  a  statute  gives  a 
penalty  to  a  particular  party,  it  most  be  construed 
to  give  him  a  right  to  sue  for  it,  although  no 
such  right  is  given  in  express  terms, 

Fleming  q.  t  v,  BaiUy  is  not  an  authority 
against  this  proposition;  the  observations  there 
made  to  the  contrary  cffiBCt  are  bat  obUsr  dicta. 
Ex  parte  Pearee^  189. 
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.PEBJUBT. 

See  Cbimival  Law. 


PETTY  SESSIONS. 

See  JnsTiOBS. 


PILOT. 

See  Shiffikg. 


PLAN. 

See  Etidence. 


PLEADING. 

See  pRiCTicB  AUD  Plbadiko. 


POOR. 

lliere  arc  no  legally  recognised  poor  in  this 
•Colonj.    JEteff.  v.  Schofleld,  97. 

POSSESSION. 

See   ADYEHflB   P088BSSIOX— Crisiival   Law — 
Cbowk  Lasds— Intrusion— Tbssfaes. 

Abandonment- — Where  a  nm  is  left,  'without 
Bcrrants  in  occupation,  for  anj  considerable  time, 
and  without  some  indication,  patent  to  the  world, 
of  an  intention  to  resume  occupation,  it  must  be 
4aken  to  hare  been  abandoned.  Sail  o.  Oibson 
(No.  2),  1125. 

Presumption  of  actual  title.— The  pre- 
sumption of  actual  title,  and  in  fee,  which  arises 
from  the  possession  of  land  is  as  efficacious  in 
this  Colonj  as  ia  England,  but  possession  is  not 
neceeairily  proof  of  a  fee  s'mplo  in  the  possessor^ 
inasmuch  as  the  circumstances  of  the  Colonj  or 
dii<trict  maj  render  it  reasonable  to  infer  the 
existence  of  a  less  interest.  Badham  v.  Skielf 
1428. 


PRACTICE  AND  PLEADING. 

L  In  the  Sufreub  Cocbt  at  Comhoh  Law. 

Practice. 

1.  Appeal, 

2.  Arrest    See  Arrest. 
8.  Bail. 

4.  Chambere. 

6.  Coeta.    See  Costs. 

U.  JSrror, 


j^tftfEriDBXCE." 

See  ExECTTioK. 


7.  Evidence, 

8.  Execution. 

9.  Jvdjmenf. 

10.  Xeto  trial, 

11.  Non  suit, 

12.  Order  of  Judge, 

13.  Payment  into  Court, 

14.  Scire  Facias, 

15.  Service. 

16.  Statf  of  proceedings, 

17.  Trial, 

18.  Verdict, 

19.  Writ, 

20.  Oenerallg. 

Pleading. 

21.  Amendment, 

22.  Declaration, 

23.  Demurrer, 

24.  Kew  assignment, 

25.  Plea, 

26.  Seplicafion, 

II.  In  THE  Sufremb  Court  in  Equitt. 

Practice. 

27.  Coets,    See  Costs. 

28.  Injuneiion. 

29.  Seceirer, 

III.  In  Criminal  Cases.    See  Criminal  Law. 

IV.  In  District  Court.   See  District  Court. 
Y.  Is  Vice-Admiralty. 


I.  In  the  Supreme  Court  at  Common  Law. 

Practice. 

1.  Appeal, 

Discretion  of  Judge. — ^Where  the  Court  and 
a  Judge  liare  a  poextensirc  and  alteraatiTe  juris- 
diction,  there  can  be  no  appeal  to  the  Court  from 
the  Judge,  if  the  matter  is  one  purelj  in  the 
discretion  of  the  latter.     Outtrim  v,  Bowden^  417. 

In  reviewing  the  decision  of  a  Judge  in  a 
matter  upon  whicli  he  has  a  discretion,  the  Court 
will  act  on  the  same  principle  as  that  on  which 
the  verdict  of  a  jury  is  dealt  with,  and  will  not 
disturb  it  unless  manifestlj  wrong.  Fiieh  r.  Ths 
Liverpool,  ifc,  Co,,  1450. 

Issnes  sent  to  District  Court— A  csie 

sent  down  from  the  Supreme  Court  to  the  Dis- 
tiicfc  Court  for  the  trial  of  an  issue  under  see.  9S 


Vol.  T,  pages  1-812 ;  Vol.  II,  pages  818-15ia 


PEACTtCE] 


15C9 


[PEACTICB 


of  22  Vic,  No.  18,  is  not  subjccb  to  appeal  in  the 
same  manner  as  causes  commenced  in  the  District 
Court  under  sec.  9  k 

tSembie,  sec.  99  does  not  api^lj  to  such  cases. 
O^Xeill  V,  Browne,  1278. 

2.  ArreH,    See  Abbbst. 

8.  Sail. 

Discharge  of  bail. — Defendant  having  been 
held  to  bail  under  3  Vic,  Ko.  15,  on  suspicion 
that  he  was  about  to  remore  from  the  Colony, 
and  discharged  on  giving  the  SherifT  a  bail-bondj 
afterwards,  on  the  ground  of  insufiiciencT  of  the 
aiBdarit,  obtained  an  order  from  the  Judge,  that 
the  bail-bond  should  be  delivered  up  to  be  can- 
celled on  the  first  daj  of  term,  unless  the  Court 
should  otherwise  order.  On  application  bj  the 
plaintiff  to  discharge  this  order,  held,  that  though 
the  Court  miffht  have  no  express  power  to  grant 
the  discharge  under  the  Statute  in  question,  yet 
it  still  retained  its  power  under  the  former  law. 

The  Court  icill  examine  the  affidavits  to  see 
that  the  cause  of  action  is  certainly  stated. 
Nathan  v.  Legg,  161. 

4.  Chambers. 

Proof  of  Order— Emergency.— Tlie  order 

of  a  Judge  in  Chambers,  exercisiog  the  powers  of 
the  Full  Court  in  racation,  may  be  proved  by  the 
production  of  the  original  order  in  Court. 

A  foundation  for  the  interference  of  a  Judge, 
under  sec.  27,  4  Vic,  No,  22,  must  be  shown  by 
dearly  setting  out  in  the  summons  that  it  is  a 
case  of  emergency,  and  the  order  of  the  Judge 
ought  to  bear  on  its  face  sufficient  to  show  that 
he  had  jurisdiction.    Meynolds  v.  Tree,  402. 

Application  de  novo.— Where  a  Judge  in 
Chambers  has  refused  to  make  any  order  in  an 
application  to  set  aside  a  judgment,  but  has  dis^ 
missed  the  application  with  costs,  the  Court  is 
not  debarred  from  hearing  the  same  motion, 
although  not  by  way  of  appeal.  Cooper  «. 
Dumareeq,  1025. 

6.  Cosie.    See  Costs. 

6.  Error, 
Jurisdiction* — The  Court  has  authority,  in 
the  exercise  of  the  same  powers  as  are  vested  in 
the  Lord  Chancellor,  to  issue  a  writ  of  error, 
ordering  its  members,  sitting  in  exercise  of  the 
common  law  juriidiction,  to  hear  a  case. 


It  is  sufficient  if  a  writ  of  error  be  authenti- 
cated in  the  ordinary  mode  by  the  seal  of  the 
Court.    Australian  Trust  Co,  v.  Berry,  992. 

7.  Evidence.    See  Etidbncb. 
8.  Execution.    See  Exbcutiox. 

9.  Judgment. 

Arrest  of  judgment.— On  amotion  in  arrest 
of  judgment  the  Court  is  not  to  look  out  of  the 
record,  and  if  the  pleadings  ttate  only  so  much 
of  a  transaction  as  is  illegal,  the  Court  will  not 
adjudge  it  valid  by  combining  with  it  other  facts, 
which,  though  not  stated  on  the  record,  they  may 
conceive  to  have  had  a  possible  existence.  Cham^ 
hers  V.  Berry,  430. 

Consent  rule  for  cost*.— Defendant  having 
entered  into  a  consent  rule  for  paymsnt  of  costs 
to  the  plaintiff,  a  writ  of  ca.  sa»  wai  afterwards 
obtained  thereon  by  the  plaintiff,  aid  the  defend- 
ant imprisoned. 

B^tld  (per  the  Chief  Justice  hud  Manning,  J.), 
the  plaintiff  was  a  judgment  creditor  within  the 
meaning  of  sec.  3,  10  Vic,  No.  7,  on  the  consent 
rule ;  {per  Dickinson,  J.,  dissentientem)  the  word 
"judgment"  was  not  applicable  to  the  consent 
rule,  since  the  Act  should  be  construed  strictly. 
J)oe  d.  Long  v.  Delaney,  502. 

10.  New  Trial. 

Agreement  bj  Counsel.— Where  counsel 

agreed  that  the  facts  should  be  found  by  tho 
jury,  and  the  verdict  thereon  be  determined  by 
the  Full  Court,  held,  defendant  cDuld  not  move 
for  a  new  trial  (  per  the  Chitf  Justice  and  Dick- 
inson, J.,  Therry,  J.,  dissentiente).  Doe  d.  M'Cabe 
V.  Stubbs,  589. 

Damages    small— Trespass- Bight    of 

waj. — *'  But  as  we  clearly  see  that  the  damages 
were  given  for  the  prostration  of  the  fences,  and 
that  the  real  struggle  at  the  trial  was,  as  to  the 
existence  of  a  way  where  thosd  fences  were- 
broken,  wo  order  (the  plaintiff  consenting)  tint 
a  verdict  should  now  be  entered  as  wo  think  tho 
Jury  should  at  the  trial  have  been  instructed. 
Considering  the  smallness  of  the  damages  and 
the  circumstances  of  the  who!6  case,  we  think 
there  ought  not  to  be  a  new  trial."  Rannan  v. 
Cooper,  642. 

Slander— Words  not  likely  to  do  injury. 

— When  the  jury  has  found  in  an  action  for 
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Blander  that  the  words  complained  of  were  not 
calculated  to  do  an  injury,  the  Court  is  not  pre- 
vented by  sec.  2  of  11  Vic,  No.  18,  from  exereis* 
ing  control  oyer  the  rerdict,  and  directing  a  new 
trial  on  the  ground  that  the  Terdict  was  against 
cridence.     Darby  v.  Raid,  704. 

Svidence  -  General  nile8.~Ther8  are  three 

classes  of  cases  in  which  a  new  trial  will  or 
may  be  grantei. 

I.  Where  the  rerdict  is  cUmontirably  wrong, 

in  wliich  case  the  new  trial  is  a  matter 
of  right,  and  to  be  granted  without  pay- 
ment  of  costs. 

II.  Where,  though  not  demonstrably  wrong, 

the  rerdict  appears  to  the  Court,  upon 
the  whole,  to  be  against  the  wri^kt  of 
eridence.  New  trials  in  sach  cases  will 
be  granted  or  rofnsed  acoording  to  their 
circumstances,  and  either  with  or  with* 
out  costs. 

III.  Ctses  not  within  the  prcTious  cla'set, 
but  in  which,  from  other  circumstances, 
the  ends  of  Justice  require  a  further 
iorestigation. 

In  this  class  of  cases  the  Court  will  not  grant 
a  new  trial,  eren  upon  payment  of  costs,  unless 
it  A^T^T  probable  that  it  will  be  productive  of  a 
•different  result.     Flther  r.  Kemp,  779. 

Verdict— Average  Btmck-Prejjndice.— 

Where  a  juryman  was  heard  to  say  before  the 
trial,  in  reference  to  a  particular  defendant,  that 
if  he  were  on  the  jury  ho  "would  whip  it  into 
the  defendant,"  or  words  to  that  effect,  but  sub- 
sequently swore  that  he  only  used  the  words  in 
joke,  and  that  in  reality  he  assessed  the  damages 
lower  than  the  other  jurymen,  it  is  no  ground  for 
anew  trial  {Diekinson,  J.,  disMntienie) , 

The  Court  will  not  grant  a  new  trial  on  the 
ground  that  the  jury  haTO  arrived  at  the  amount 
of  their  rerdict  by  striking  an  average  of  the 
amounts  proposed  by  the  several  jurymen. 
Stewart  v.  Btfme$,  1091. 

KisdirectioiL— In  favour  of  party  apply- 
ing^.— ^Although  a  Judge  may  have  misdirected 
the  jury  as  to  their  estimation  of  the  damages, 
the  Court  will  not  grant  the  defendant  a  new 
trial,  if  the  error  has  operated  in  his  favour. 
WiUon  V.  Co^croft,  1207. 


Svidence— Opinion  of  presiding  Jndge.— 

Cn  an  action  for  trespas«  to  land,  lying  botii  eait 
and  west  of  a  certain  stream,  and  being  the  pro' 
perty  of  the  Crown,  which  had  been  used  for 
many  years  for  depasturmg  puipoees,  both  plain- 
tiff and  defendant  claimed  possession,  each 
through  a  disticct  suoceseion  of  persons,  alleged 
by  them  to  have  been  in  exclusive  occupation. 
There  was  conflicting  evidence  as  to  the  fact  of 
such  occupation,  and  the  extent  thereof.  A  ver- 
dict having  been  found  for  plaintiff, 

Heldy  that  assuming  there  was  dear  evidence 
on  both  sides  of  a  continuous  possession,  a  new 
trial  could  net  be  granted  on  the  ground  that  tlie 
verdict  was  against  the  weight  of  evidence,  not- 
withstanding the  opinion  of  the  presiding  jud^ 
that  the  verdict  was  a  mistaken  one ;  nor  on  the 
ground  that  plaintiff  had,  on  becoming  insolvent 
sometime  before  the  action,  omitted  any  mention 
of  such  possession  in  his  schedule,  the  property 
being  then  of  little  value. 

SM  (by  the  Priry  Council,  on  Appeal),  anew 
trial  must  be  granted,  the  evidence  not  warrant- 
ing the  verdict.  But  where  the  opinion  of  the 
presiding  judge  is  against  a  verdict,  the  Privy 
Council  is  not  bound  thereby  if  otherwise  satis- 
fied with  the  result. 

The  plaintiff's  omission  in  his  schedule  was 
some  evidence  that  his  claim  was  unfourded,and 
his  long  continued  acquiescence  in  defendants* 
trespasses  gave  weight  to  the  defendants*  claim. 
Nowland  v,  Sumphrey^  1167. 

Iflene  of  ezeontion— new  trial  motion.— 

The  judge  who  tries  a  case  has  exclusive  juris- 
diction to  make  an  order,  that  execution  shall 
issue  notwithstanding  a  notice  of  motion  for  a  ne  v 
trial.    Solomon  v,  Dangar^  18S9. 

Sufficient  evidence  to  support  verdict^ 

Where  evidence,  wrongly  received  at  a  trial,  is 
material,  and  may  hare  influenced  the  rerdiefc 
more  9r  less,  a  new  trial  is  a  matter  of  right, 
although  there  is  ample  evidenoe,  open  to  no  legal 
objection,  to  support  the  finding  of  the  jury. 
^  Cameron  v.  Hay,  1370. 

IL  Nonntit, 

Admission  of  evidenoe  without  olijeo- 

tion.-^Where  evidence,  showing  tiie  oircumo 
stances  out  of  which  a  oontraet  arose,  could  be 
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ineeeesfally  objected  to,  but  ia  admitted  without 
olyjeetion,  the  Jmy,  and  the  Judge  (on  an  appli- 
cation for  a  nonsuit),  are  entitled  to  consider  it 
in  connection  with  the  contnuH>. 

WbeneTer  leare  is  reserred  to  a  defendant  at 
the  trial,  to  moye  to  enter  a  nonsuit,  the  Court 
will  not  direct  a  nonsuit,  unless  the  plaintiff*s 
case  appears  to  be  defectiTe,  on  a  rerlew  of  the 
whoU  of  the  eyidence,  including  what  may  hare 
been  given  for  the  defendant.  Hitghet  v.  Greer, 
846. 

12.  Order  of  Judge  in  Chambers. 

Emergency— proof  of  order.— The 

order  of  a  Judge  in  Chambers,  exercising  the 
powers  of  the  Full  Court  in  Tacation,  may  be 
prored  by  the  production  of  the  original  order  in 
Court. 

A  foundation  for  the  interference  of  a  Judge, 
under  sec.  27,  4  Yic,  "No.  22,  must  be  shown  by 
dearly  setting  out  in  the  summons  that  it  is  a  case 
of  emergency,  and  the  order  of  the  Judge  ought 
to  bear  on  its  face  sufficient  to  show  that  he  had 
jurisdiction.    Eegnolds  v.  Tree,  402.- 

13.  Payment  into  Court, 

Equitable  principles  —  Prothonotary's 

Teport. — The  statute,  4  Anne,  c.  16,  s.  13,  giyes 
to  the  Court  an  equitable  jurisdiction,  to  be  sum- 
manly  exeroised,  to  allow  the  defendant,  in  an 
action  on  a  bond,  to  pay  the  amount  due  into 
Coort,  and  in  case  the  amount  is  in  dispute,  to 
refer  the  matter  to  the  Prothonotary  for  a  report 
thereon.  The  Prothonotary  may  also  be  ordered 
to  report  npon  facts  necessarily  inrolyed  in  the 
question  of  the  amount  due. 

Notwithstanding  the  condition  of  a  bond  bo  the 
payment  of  money  by  some  person  other  than  the 
obligor,  and  by  instalments,  the  statute  still 
applies. 

When  the  bond  discloses  the  fact  that  other 
persons,  besides  the  sole  obligee,  are  interested, 
the  condition  being  to  pay  him  or  one  of  two  other 
persons  according  as  they  should  seyerally  be 
entitled,  payment  to  the  obligee  may  be  in  fact  no 
payment  for  the  purposes  of  the  action,  and  beyond 
the  question  what  payments  haye  been  made,  a 
farther  inquiry  is  necessary,  to  whom  they  were 
maday  having  regard  to  equitable  principles. 
JEcdes  V,  Dangar,  400. 


14.  Soire  Ikiciae, 

Jndgmentcannot  be  questioned.— Declar- 
ation in  eoire  facias  on  a  jud/rment. — The  Court 
will  not  on  objections  entered  by  the  defendant  in 
the  demurrer  book  allow  him  to  question  the  pro- 
priety of  the  judgment,  before  obtained.  JPolacJe 
V.  Milne,  876. 

Plea— accord  and  satisfaction.— A  plea 

to  a  declaration,  in  8cL  Fa,  on  a  judgment,  that 
after  the  recovery  of  the  judgment  the  defendant 
deliyerei  to  the  plaintiff  a  cheque  to  the  full 
satisfaction  thereof  is  bad. 

Accord  and  satisfaction  is  not  pleadable  to  an 
action  on  a  judgment. 

The  statute  4  and  6  Anne,  c.  16,  sec.  12,  has 
only  made  payment  of  the  whole  of  the  debt  a 
defence.    Polaeh  v.  Tooth,  881. 

Absent  defendant— service.— Persons  not 

resident  in  the  Colony  are  jnot  liable  to  a  judg- 
ment upon  the  matters  here  made  equiralent  to 
the  return  of  two  nihils  to  a  Sei,  Fa.,  requiring 
them,  as  shareholders  in  a  certain  Company,  to 
show  cause  why  they  should  not  satisfy  a 
judgment  obtained  against  the  said  Company. 
The  English  practice,  dispensing  with  actual 
serrice,  never  could  hsye  been  applicable  to  caies, 
in  which  the  defendant  was  at  no  time  within 
the  jurisdiction  of  the  English  Courts.  Bank  of 
Australasia  o.  FroEer,  675. 

Sci.  Fa.  to  repeal  Crown  grant  of  land.— 

The  Supreme  Court  has  a  Common  Law  juris* 
diction  to  entertain  a  Scire  Facias  for  the  repeal 
of  a  Crown  Grant,  and  the  9  Geo.  IT,  c.  83,  s.  11, 
confers  the  same  power. 

A  SU,  Fa,  is  not  maintainable  to  repeal  a 
Crown  Grant  to  a  person  deceased  before  the 
issue  thereof,  the  instrument  being  a  nullity^ 
Reg.  r.  MIntosh,  680. 

15.  Servicr, 
proof  of. — Serrice  of  an  order  may  be 


proved  by  an  affidavit,  made  and  filed  during  an 
argument.     Reynolds  v.  Tree,  402. 

16.  Stag  of  Proceedings. 

Under  sec.  27,  4  Tic,  Ko.  22.  Reynolds  v. 
Tree,  402. 

Section  95  of  the  C,L,P.  Act  does  not  apply 
to  cases  where  there  is  a  notice  of  motion  for  a 
new  trial.    The  rule  of  court,  which  gives  such  a 
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notice  the  effect.of  a  stay  of  execution,  was  made 
under  a  jurisdiction  possessed  by  tbe  Court  before 
the  passing  of  the  C.L,P,  Act,  and  not  affected 
by  it.    MorrU  v,  Taylor,  978. 

17.  Trial. 

Tal68.— A  tales  de  cirewnutaniibu»  is  not 
limited  to  trials  at  nisipriua  at  the  assizes.  Sail 
r.  JPawley,  169. 

Connsers  assertions— duty  of  Judge.— 

A  Judge  presiding  at  Nisi  Prius  is  not  bound  to 
negative  assertions  of  fact  made  by  Counsel. 
X>oe  d,  Irving  v.  Oannon  (No.  1),  385. 

Nonsuit  refused^-Verdict  for  defend- 
ant directed.     Smith  r.  Barton,  415. 

Facts  found  bj   jury— agreement  of 

counsel.     Doe  d,  M'Cabe  v.  Slubbg,  689. 

Exclusion  of  party  from  Court.— A  party 

to  a  cause  who  contemplates  giriog  evidence  for 
himself  has  a  right  to  remain  ia  Court  for  the 
conduct  of  his  case,  and  is  not  liable  to  exclusion 
as  other  witnesses.  The  L.  C  Bank  v.  Lavers, 
884. 

Prejudice  of  jurjrman.— Where  a  juryman 
was  heard  to  say  before  the  trial,  in  reference  to 
a  particular  defendant,  that  if  he  were  on  the  jury 
ho  **  would  whip  it  into  the  defendant,"  or  words 
to  that  effect,  but  subsequently  swore  that  he 
only  used  the  words  in  joke,  and  that  in  reality 
he  assessed  the  damages  lower  than  the  other 
jurymen,  it  is  no  ground  for  a  new  trial  (Dick- 
inwn,  J.,  dissent iente).    Steioart  r.  Btfrnes,  1091. 

18.   Verdict, 

Aider. — A  verdict  cannot  import  into  a 
declaration  a  new  fact,  though  it  may  show  that 
an  essential  fact,  defectively  stated  in  the  declara- 
tion, was  properly  proved  at  the  trial.  Chambers 
V.  Perry,  430. 

Average  struck  by  jury.— The  Court  will 

not  grant  a  new  trial  on  the  ground  that  the  jury 
have  arrived  at  the  amount  of  their  verdict  by 
striking  an  average  of  the  amounts  proposed  by 
the  several  jurymen.     Steioart  v.  Byrnes,  1091. 

10.  WrU, 

Foreign  attachment-^oods  in  posses- 
sion of  Company. — A  writ  under  the  Foreign 
Attachment  Act.  2  Will.  IV,  No.  7,  was  rightly 


served  on  the  persons  in  whose  power  the  goods 
of  an  absent  defendant  were,  without  joining  the 
other  members  of  the  partnership  Company  to 
which  they  belonged.    Fisher  v.  WVson,  155. 

20.  Generally. 

Venue— prerogative  of  Crown.— The  right 

of  the  Crown  to  have  the  venne  laid  wherever  it 
pleases  does  not  extend  to  all  actions  which  are 
not  real,  but  only  to  such  as  are  transitory,  and 
therefore  not  to  the  present  case  which,  althoiigli 
a  personal  action,  is  in  its  nature  local.  Windeyer 
V,  SiJdcll,  295. 

Motion  to  reopen  case. — Motion  to  reopen 
a  case,  in  which  judgment  had  been  given,  on  the 
ground  of  a  couQicting  decision  in  the  English 
courts.  Williamson  v.  N,S.W.  Mar.  Ass.  Co,, 
975. 

Distance.— Computation  of  distances  under 
rules  of  Court.    Fraser  v.  Nolt,  1019. 

Execution  to  issue— new  trial  motion.^ 

The  judge  who  tries  a  case  has  exclusive  jaris* 
diction  to  make  an  order,  that  execution  shall 
issue  notwitlifltanding  a  notice  of  motion  for  a 
new  trial.    Solomon  v.  Danyar,  1289. 

Pleading. 

21.  Amendment, 

Proposed  amendment,  opinion  may  be 
expressed  on.— Defamation.— (P«-  the  Chief 

Justiceatid  Therry,  J. ;  Dickinson,  J., dissentiente.) 
Where  the  Court  on  the  argument  of  a  demurrer 
is  in  a  position  to  see  what  a  proposed  amend- 
ment would  amount  to,  it  is  incumbent  on  them, 
for  the  saving  of  expense  and  delay,  to  aay 
whether,  when  the  amendment  is  made,  the  open 
statement  of  these  facts  might  be  alleged  to  be  a 
statement  for  the  public  benefit.  Cory  v,  Moffit, 
7G3. 

By  sec.  174  of  the  C.L.P.  Act,  17  Vic,  Xo.  21, 
the  Court  ought  to  amend  the  record  on  terms,  if 
it  can  see  that,  had  the  pleadings  been  otherwise 
drawn,  the  evidence  adduced  by  either  party 
might  have  procured  him  a  verdict.  Morris  v. 
Taylor,  978. 

Misconception  of  right  of  action.— Leave 

to  amend  declaration,  the  action  having  been 
based  on  a  misconceived  construction  of  a  promise. 
Byrnes  v,  Williams  (No.  2),  1479. 
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22.  Declaration, 

Trespass— allegation   of  "  malice"— in 

an  action  against  a  magistrate  for  assault  and  false 
imprisonment,  under  24  G-oo.  II,  c.  44,  from  the 
general  tenor  of  the  notice  given  by  the  plaintiff 
to  the  defendant,  in  which  the  word  "maliciously*' 
was  used  in  describing  the  nature  of  the  injury, 
it  could  only  be  inferred  that  an  action  upon  the 
case  was  contemplated.  Instead  of  this,  the  pro- 
ceeding  ultimately  adopted  was  an  action  for 
trespass.  Seld,  that  the  variance  was  fatal. 
Arnold  i\  Johnston,  193. 

Action  on  Case  or  Covenant— implied 

dnty. — ^Action  on  the  case  iu  which  the  plaintiff 
declared  on  an  agreement  under  seal,  whereby  he 
agreed  to  proceed  to  Australia,  and  work  for  the 
defendant  as  a  collier,  and  to  work  for  no  other 
unles)  by  permission  of  the  defeodint,  payment 
to  be  made  according  to  the  amount  of  work  done. 
The  plaintiff  averred  that  the  defendant  was 
thereby  under  a  duty  to  provide  the  plaintiff  with 
a  reasonable  quantity  of  work  for  his  maintenance 
and  support,  but  had  failed  to  do  so. 

Held,  en  demurrer,  that  there  was  no  express 
or  implied  contract  to  find  full  employment,  and 
consequently  no  duty^  and  that  if  there  were  a 
duty,  not  Case  but  Covenant  was  the  appropriate 
remedy.     Tulip  «.  Kintj,  282. 

Trespass  to  land  and  goods-matters 

of  aggravation.  Walsh  v.  Harris,  809  j 
Ilannan  v.  Cooper,  634;  Hay  v.  Bergin,  1258. 

Ezpunction  of  inadmissible  averments 

— ^The  Court  has  power,  independently  of  the 
Common  Law  Procedure  Act,  to  expunge  inad- 
missible arerments  from  a  declaration,  in  an  action 
under  the  20  Tic,  No.  15.  The  declaration  should 
not  set  out  the  prooeedings  before  the  Govern- 
ment in  a  claim  for  compensation,  but  only  such 
facts  as  are  legally  necessary  for  consideration  in 
regard  to  the  amount  of  damages.  Dumaresq  v. 
Robertson,  1090. 

23  Demurrer, 

Olijections  in  substance— 12  Vic,  No.  1, 

sec.  6.    Hughes  v.  Kemp,  516. 

Sorplosage.     Smith  v.  Nash,  594. 

Expression  of  opinion  of  Conrt  on  pro- 
posed amendments.    Cory  v.  Moffit,  763. 


Statute  of  Frauds.— Notwithstandmg  the 
rule  of  Court,  excluding  all  defences  under  the 
Statute  of  Frauds,  unless  pleaded,  where  a  declara* 
tion  is  demurred  to  and  discloses  the  fact  upon 
it-s  face  that  there  is  no  suQlcient  writing,  the 
Court  will  give  effect  to  the  defence,  although 
not  pleaded.    Byrnes  v.  Williams,  lOSG. 

24.  New  Assignment. 
Sej  Hannan  v.  Cooper,  634. 

23.   Plea, 

Bight  to  plead  double— Crown.— Even 

assuming  that  the  Crown  had  the  power  to  plead 
double  without  the  leave  of  a  Judge,  and  that  it 
had  not  been  taken  away  by  20  Vic,  ISo.  15,  the 
rules  o(  Court  of  14  June,  1858,  made  under  this 
Act,  took  away  that  right.  Dumzresq  t\  Boheri^ 
son,  1124. 

Plaintiff  a  married  woman.— A  nonsuit 

was  properly  entered  on  the  ground  that  the 

plaintiff  was  a    married  woman,    though    not 

pleaded  by  the  defendant.  Cannon  v.  Keiqhran^ 
170. 

Trespass— aggravation.— The  dedaration 
stated  a  trespass  upon  the  plaintiff's  dose  by  the 
defendant,  and  a  seizure  and  conversion  of  his 
chattels  also  on  the  said  close.  Plea,  that  the 
close  was  the  defendant's.  The  question  was 
whether  the  trespass  to  the  goods  was  a  substan- 
tive  grievance,  or  merely  an  aggravation  of  the 
trespass  to  the  close. 

Held,  that  the  plaintiff's  demurrer  to  the  plea 
was  good,  that  the  taking  of  goods  cannot  be 
supposed  any  part  of  the  manner  in  which  the 
close  was  trespassed  on,  and  that  the  language  of 
the  declaration  did  not  warrant  the  defendant  in 
supposing  that  it  was  alleged  as  a  mere  aggrava- 
tion of  the  trespass  to  the  close.  Walsh  r. 
Harris,  309. 

Plea  "not  possessed  "—justification,—- 

The  arrest  of  a  vessel  by  an  officer  of  the  Vice- 
Admiralty  Court,  where  there  is  a  concurrent 
possession  by  the  owner,  is  not  a  conversion. 

In  an  action  of  trover  against  the  Marshal  for 
the  above  arrest,  held,  that  notwithstanding  there 
was  no  conversion,  the  plaintiff  was  entitled  to  a 
verdict,  with  nominal  damages,  on  the  issues 
arising  from  the  special  plea  of  justification  and 
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the  plea  of  "not  posMMod/'  no  eridenoe  liSTing 
been  given  by  the  defendant  on  the  point.  lAfons 
if.JSUfard,  328. 

Sci.   fa.— pajrment— fraud— collusion.— 

Declaration  in  «ei./a.  against  defendants  as  joint 
contractors  with  S.  &  S.  against  whom  a  judg- 
ment had  been  obtaioed,  which  was  still  unsatis- 
fied, to  recoTer  execution,  nnder  4  Yie.,  No.  6, 
sec.  17.  Heldt  on  demurrer,  that  a  plea  denying 
that  the  damages  are  still  unsatisfied  lb  bad,  for 
traversing  tbe  non-pajrment  which  was  pre- 
maturely alleged  in  the  declaration. 

A  plea  denying  that  S.  k  S.  were  authorised  to 
do  the  act  for  which  damages  had  been  given,  and 
that  defendants  had  any  opportunity  to  defend 
the  said  action,  no  fraud  being  suggested,  is  bad. 

A  plea  that  the  plaintiff  had  been  paid  and 
satisfied  and  was  colluuvely,  and  at  the  instance 
of  S.  &  S.,  bringing  this  action  to  recover  a  con- 
tribution  from  the  defendants  for  the  benefit  of 
S.  &  S.  is  bad,  the  facts  arerred  showing  nothing 
deceitful  or  fraudulent.    Polack  v,  Milne,  376. 

Plea  "not  possessed."— The  Court  had 
power  to  make  the  rule,  of  August  12, 1856,  that 
the  plea  of  not  possessed,  or  that  the  dose  was 
not  the  plaintiff^s  close,  should  put  in  issue  only 
the  fact  that  the  plaintiff  had  exclusire  possession 
when  the  defendant  entered,  but  not  any  circum- 
•tances  which  made  the  entiy  lawful,  e.^.,  a 
Crown  Grant  to  the  defendant.  Nowland  r. 
Svmphrey,  1167. 

Sci.  fa.  on  judgment— accord  and  satis- 
faction.— A  plea  to  a  declaration,  in  set.  fa,  on 
a  judgment,  that  after  the  recovery  of  the  judg- 
ment the  defendant  delivered  to  the  plaintiff  a 
cheque  to  the  full  satisfaction  thereof,  is  bad. 

Accord  and  satisfaction  is  not  pleadable  to  an 
a«.*tion  on  a  judgment. 

The  statute  4  and  5  Anne,  c.  16,  sec.  12,  has 
only  made  payment  of  the  whole  of  the  debt  a 
defence.    Polack  v.  Tooth,  881. 

Duplicity— uncertainty.   Suffhee  ©.  Kemp, 

616. 

Trespass-^highway  pleaded— reply  de 
injuria— aggrayation*   Sanna»  v.   Cooper, 

634. 

Statute  of  Frauds  not  pleaded.    Caffrejf 

V.  Taylor,  842. 


Set  off  by  cross  action.   Smtton  v.  UnioU 

1229. 

26.  Replication, 

Beplication  de  ixguria.    Hannan  v.  Cooper, 
684. 


II.^Ih  teb  Svpbbmb  Coctt  nr  SQirirr. 

Practice. 

27.  Coete,    iSfe  Costs. 

28.  Injunction. 

Church  trustees. — Application  for  injoEC- 
tion  to  prerent  Church  trustees  from  aUowing  a 
certain  Presbyterian  minister  to  preaeh  in  the 
church  of  wliich  they  were  trustees.  Pmrvee  r. 
Lang,  955. 

Patent— interim   injunction— evidence 

required.    Morewood  o.  Flower,  1109. 

29.  Beeeiver. 

Pew  rents. — Application  for  recciyer  of  pew 
rents  and  other  church  receipts.  Purvee  v,  Lang, 
955. 

Bents  of  part  of  a  building.— The  Court 

wiU  not  grant  a  receiTcr  of  the  rents  of  portion 
of  a  building,  which  encroaches  upon  other 
premises,  in  respect  of  the  rents  of  which  a  receircr 
may  be  appointed.     Purvee  v,  Lang,  965. 


III. — ^Ik  CfiiviKAi.  Cases. 
See  Cbimutal  Law. 


IV. — In  District  Coubt. 

See  DiSTBIOT  CoiTRT. 


V.  Is  ViOX-ADinBALTT. 

Executor. — An  executor  is  necessarily  autho- 
rised to  adopt  the  same  remedies  in  the  Court  of 
Vice-Admiralty  which  the  testator  would  have 
been  at  liberty  to  resort  to,  if  aliTe,  notwith- 
standing the  Statute  13  Ric.  II,  ct.  1,  o.  5  (per 
Stephen,  C.  J.,  and  a'BeekeU,  J,;  Diekimeom,  J,, 
dieeeniienfe).    Ex  parte  Oibh,  274. 


PEEFESENCE. 

See  IjrsoLTXNCT. 


VoL  I,  pages  1-812 ;  ¥oL  U,  pages  81»-U16. 


PBEHOGATIVE.] 


1576 


[PEIVT  COTTNCIL 


PBEBOGATIVIB. 

See  Cbown  actiokb— Gbowk  osavt,  &e. 

Ijjectinent— Crown  Land.— Ejeotmeot  in 

regard  to  land  in  possession  of  the  Crown  will  be 
restrained.     Eeff.  v.  O'ConneU,  117. 

Presumption  of  possession.— The  making 
of  a  grant  of  land  raises  a  presumption  in  farour 
of  possession  bj  the  Grown.  Satfie^d  v.  Alfard, 
830. 

Delegation— occupation    licenses.— The 

Grown  can  delegate  to  the  Gh>Temor  power  to 
issue  occupation  licenses,  withont  an  instrument 
under  seal.    Rail  v,  Oihaon  (No.  2),  1125. 

Bishopric  —  Ecclesiastical    law.  —  The 

English  Ecclesiastical  Law  cannot  be  introduced 
by  the  Sorereign  bj  rirtue  of  letters  patent  ap- 
pointing a  Bishop. 

The  Grown  can,  by  rirtue  of  its  prorogatiTO, 
ortata  a  bishopric,  and  nominate  a  Bishop  in  the 
Colonies.    Ex  parte  Rev,  O,  King^  1307. 


PBESCBIPTIOH. 

Twenty  years  enjoyment  of  flowing  stream, 

qfuere  whether  there  is  a  presumption  of  a  grant, 
Cktoper  v,  CorporeUion  of  Stfdne^,  765. 

•^-^  There  can  be  no  preaoription  in  this 
Colony,  as  there  can  be  no  immemorial  possession. 
8te»en9  v,  M'Clung^  1226. 


PBESUHPnON. 

See  EriUENCB. 

Possession— Presumption  of  title,— The 

presumption  of  actual  title,  and  in  fee,  which 
arises  from  the  possession  of  land  is  as  efficacious 
in  this  Colony  as  in  England,  but  possession  is 
not  neceeearily  proof  of  a  fee  simple  in  the  poi- 
feasor,  inasmuch  aa  the  circumstances  of  the 
Colony  or  district  may  render  it  reasonable  to 
infer  the  existence  of  a  less  interest.  Badham  v, 
8kieh  1428. 


PBETENCE  TITLES. 

Set  Ccmnon  v.  Keiffhran,  170 ;  Doe  d.  Peaooek  v. 

Kins',  829. 


PBINdPAL  AND  AaBST. 

Auctioneer— Undisclosed   principal  — 
Election— Intention  to  charge.   Mortimer 

tf.  Mort,  988. 

PRIORITY. 

See  Beoistbazioit. 


PBITY  COUKCIL  APPEALS 

Interest  on  verdict— Costs.— Plaintiff  re- 

coTered  a  rerdict  on  a  note,  with  interest  to  that 
date,  but  on  appeal  to  the  Full  Court,  a  rerdict 
was  entered  for  the  defendant,  and  a  certain  sum 
recorered  from  the  plaintiff  by  JL  fa,  thereor. 
This  was  again  rerersed  by  the  Priry  Council, 
and  the  amount  of  subsequent  interest  at  the 
same  rate  as  prcyiou?ly  allowed  was  ordered  to 
be  paid  to  the  plaintiff,  and  costs,  &o. 

Selif  the  Priry  Cjuncil  had  jurisdiction  to 
order  the  payment  of  interest,  subsequent  to  the 
verdiot.  But  if  not,  this  Court  would  not  hear 
aTgnment  on  the  matter. 

The  interest  was  to  be  calculated,  not  on  the 
rerdict,  but  upon  the  s mount  of  the  note,  and 
from  the  day  after  tlie  rerdict  to  the  day  on 
which  judgment  must  ba  sigaed — both  days 
inclncire. 

Costs  of  the  application  (to  enter  the  judgment 
of  the  Priry  Council  on  the  roll),  orer  and  abore 
those  mentioned  by  the  Appellate  Court,  also 
allowed.    Bank  of  Auetralaeia  v,  Breillat,  487. 

Eight  to  appeal— Waiver.— -ff<pw,  by  the 

Full  Court,  where  a  plaintiff,  who  had  obtained  a 
rerdict  for  damages,  of  which  part  were  assessed 
absolutely,  and  part  conditionally  on  the  opinion 
of  the  Full  Court,  afterwards  entered  up  judg- 
ment and  issued  execution  as  to  the  former 
amount,  kM,  this  was  not  snch  a  wairer  as  to 
deprire  him  of  the  right  to  appeal  to  the  Priry 
Council  against  the  Court's  disallowance  of  the 
latter  amount.  Lord  v.  Citjf  Commiesionere, 
912. 

Opinion  of  presiding  Judge. —The  Priry 

Council  is  not  bound  by  the  opinion  of  the  pre- 
siding Judge  in  the  Court  below  in  respect  of  a 
rerdict  being  wamnted  by  the  eridence.  ifoie- 
land  V,  Sumphre^j  1167. 
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Stay  of  prO€6edi]lg8.*-In  a  nse  where  the 
judgment  of  the  Court  is  appealed  from,  od 
grounds  which  are  not  f  riroloas,  the  execution  of 
the  decree  should  he  suspended  upon  the  defen- 
dants giving securit J.  Purres  v. Attomejf- General, 
1189. 

A  single  Judge  has  power  in  vacation  to  grant 
leaye  to  appeal  to  the  Privy  Council,  suhject  to 
the  confirmation  of  the  order  hj  the  Full  Court, 
hut  not  to  grant  a  staj  of  procesdings  in  the  case 
of  an  interlocutory  judgment.  Wallack  v,  Lloyd, 
146^1. 

Costs* — The  Crown  need  not  give  security. 
Dumaresq  v.  Soberfeon,  1387. 

Three  montllS. — ^The  perixl  of  three  months 
allowed  bj  the  Orders  in  Council,  within  which 
to  obtain  leave  to  appeal  to  the  Privy  Council,  is 
three  lunar  months. 

The  Acts'  Shortening  Acts  do  not  affect  the 
construction  of  Orders  in  Council.  Terry  v. 
JlotJcing,  819. 

Costs  of  entering  judgment.— The  costo  of 

an  application,  to  enter  a  judgment  of  the  Privy 
Council  on  the  roll,  over  and  above  those  men- 
tioned by  the  Appellate  Court,  allowed  by  the 
Supreme  Court.  Bank  of  Autiralueia  v.  Breillat, 
487. 

Costs— Leave  to  appeal  refased— Tech- 
nical objection. — Leave  to  appeal  having  been 
refused  on  the  ground  of  the  application  being 
too  late,  the  Court  refused  costs  because  the  ob- 
jection was  highly  technical*  believing  that  the 
Privy  Council  would  grant  leave  on  appeaL 
Terry  v.  Eotkiny,  819. 

Necessary  costs  after  appeaL— The  Court 

has  no  authority  to  supplement  the  amount  of 
costs  allowed  by  the  taxing  officer  of  the  Privy 
Council,  by  other  necessary  costs  preceding  and 
following  the  appeal.  Lord  v.  City  Commiaeionert, 
912. 

PROHIBinOK. 
Jurisdiction   of  Supreme   Court.— The 

Court  has  no  jurisdiction  to  grant  a  prohibition 
in  the  matter  of  a  seaman's  claim  for  wages  under 
tlio  Merchant  Seamen's  Act,  18  Yio.,  No.  28.  A 
writ  of  prohibition,  by  the  Common  Law,  lies 
only  where  the  inferior  Tribunal  has  exceeded  its 


jurisdiction,  and  the  Prohibition  Act,  1  i  Tic.,  Ko. 
43,  only  extends  to  Orders  and  Convictions  in 
criminal  cases,  or  concerning  matters  in  their 
nature  criminaL    Sx  parte  Town*,  708. 

A  statutory  prohibition  may  not  be  granted  in 
respect  of  proceedings  under  the  Tenements 
Becorery  Act,  11  Vic,  No.  2. 

The  jurisdiction  of  the  Court  at  Common  Law 
to  grant  a  prohibition  against  magistrates  is 
limitei  to  cases  where  their  decision  is  demon* 
strably  wrong.    Er  parte  Soberte,  TIS. 

A  prohibition  lies,  not  only  agaicst  a  Court 
having  some  jurisdiction,  and  exercising  the  same 
wrongly,  but  also  agiinst  individuals,  assuming  to 
act  as,  but  not  constituting  a  Court.  Ex  parte 
Rev.  G.  Kiny,  1807. 

A  superior  Court  will  grant  a  prohibition  at 
any  stage  of  a  case  where  the  inferior  Court  has 
no  jurisdiction  over  the  subject  matter  of  the 
suit ;  but  not  if  an  objection  to  the  jurisdiction 
has  been  taken  below,  and  disallowed  on  the 
evidence  there  submitted ;  the  Court  of  Appeal, 
however,  has  power  to  review  the  decision,  but 
will  not  go  outside  tliat  evidence.  Ex  parte 
NichoUon,  1100. 

"We  are  of  opinion  that  the  Common  Law  right 
of  prohibition  is  not  taken  away  by  the  statute 
which  gives  a  cumulative  remedy  partly  in  the 
nature  of  an  appeal,  and  partly  in  the  nature  of 
a  prohibition.  It  appears  from  the  affidavits  tliat 
the  proceedings  complained  of  are  not  yet  con> 
eluded,  no  formal  conviction  having  been  drawn 
up  or  fine  enforced,  and  without  giving  any  opinion 
whether  this  writ  would  lie  where  the  party  con- 
victed was  under  sentence,  we  are  of  opinion  that 
the  prohibition  is  in  time  in  the  present  instance." 
Ex  parte  Gaynor,  1299. 

Conviction— Kotice  to  Attorney-General. 

— ^In  cases  of  conviction  before  Justices  where  the 
Crown  is  interested  in  the  penalty,  it  is  a  con- 
dition  precedent  to  the  hearing  of  a  motion  for  a 
prohibition  under  the  Justices'  Acts,  that  notice 
should  have  been  given  to  the  Attorney-General. 
For  a  common  law  prohibition  such  notice  is  not 
necessary.    Ex  parte  Gaynor,  1299. 

Notice  to  Prosecutor— Belease  hy  pro- 
hibition.— Where  a  rule  nisi  is  obtained  for  a 
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piobibition  in  regard  to  »  summary  conTiction, 
the  party  prosecating  as  well  aa  the  Justices  must 
be  called  on  to  show  cause. 

Sembls,  a  person  can  be  delirered  out  of  prison 
by  means  of  prohibition,  where  the  Court  in 
which  the  conyiction  took  place  acted  without 
jurisdiction.    JEx  parte  Davit,  1305. 

Release    firom    imprisonment— Habeas 

corpus. — ^The  defendant's  rcmedj,  on  conyiction 
and  imprisonment  for  absence  from  seryice,  is 
rather  by  prohibition  than  by  habeas  corput.  Ex 
parte  Eoenneit,  813 ;  ex  parte  JErwin^  816. 

Conviction— Evidence.— It  is  the  duty  of 

the  Court,  before  holding  any  conyiction  by  a 
Magistrate  to  be  erroneous,  to  consider  the  whole 
of  the  eyidence,  and  if  enough  unobjectionable 
eyidence  remains,  after  giying  effect  to  all  legal 
objections,  to  sustain  the  conyiction.  Ex  parte 
Ward,  872. 

FBOmSSORT  NOTE. 

See  Bill  of  Excdangb. 


FEOTHONOTABT. 
Duty  to  deliver  pleadings.— It  is  the  duty 

of  the  Prothonotary  |x>  deliver  the  pleadings  in 
all  causes  for  trial  bo  fore  a  Circuit  Court  to  the 
Clerk  of  Assize,  and  if  on  his  failure  to  do  so  the 
Judge  refuses  to  hear  a  cause,  the  plaintiff  therein 
is  immediately  entitled  to«reooyer  from  him 
damages  for  the  injury ;  it  is  no  excuse  that  the 
papers  in  question  were  deliyered  out  of  the 
Frothonotary's  possession  for  use  in  a  Chamber 
application  and  not  returned  to  him. 

But  a  plaintiff  cannot  recoyer  for  such  a  breach 
if  he  had  no  right  of  action  against  the  original 
defendants,  or  if  by  tho  exercise  of  ordinary  skill 
on  the  part  of  his  legal  representatiyes  the  plead- 
ings could  haye  been  made  sufficiently  complete 
for  triaL     Hardy  v,  Raymond,  1028. 


PUBLICAN. 

See  IVNKBXFSB. 


PUBLIC  DUTY. 

Water  supply— Rates.— The  Corporation  of 
Sydney  is  not  justified  in  refusing  to  supply  water, 
ion  the  ground  that  there  are  arrears  of  rAtei 


unpaid  by  a  former  tenant,  and  may  be  com- 
pelled by  mandamus  to  authorise  the  construction 
of  the  necessary  works,  where  there  is  a  water- 
main  already  laid  near  the  premises  in  question. 
Ex  parte  Hamilton,  1233. 


PUBLIC  WORKS. 

CompensatiOIL. — **  Tlio  compensation  clauses 
in  statutes  authorising  publio  works  apply  only 
where  tlie  act  complained  of  is  such,  that  it  would 
haye  afforded  a  cause  of  action  before  the  Act ; 
and,  further,  that  such  act  is  authorised  by  the 
statute."  Hood  v,  the  Corporation  of  Sydney, 
1294. 


PURCHASER. 

See  Vendoe  and  Fubchaser — Cbown  Qsavt. 

&c. 


QUARTER  SESSIONS. 

See  Justices — Caiminal  Law. 


QUO  WARRANTO. 

An  application  for  an  information  in  the  nature 
of  quo  warranto  must  be  granted  if  the  relator 
show  sufficient  grounds  to  require  a  further 
inyestigation. 

In  support  of  a  motion  to  msko  the  rule 
absolute  new  affidayits  may  bo  read  proyided  they 
are  merely  confirmatory  of  the  facts  already 
alleged.    Ex  parte  Oauneon,  318. 


RACE* 

See  Gamivo. 


RAILWAY. 

By-law  — Loss  of  race-horse  —  Dam- 
ages.— The  Railway  Commissioner,  under  22nd 
Vic,  No.  19,  has  no  power  to  make  a  by-law  re- 
licying  himself  from  all  responsibility  for  care  of 
horses  carried  by  rail. 

In  assessing  damages  for  the  loss  of  a  race- 
horse a  jury  is  entitled  to  take  into  account  its 
pedigree  and  engagements.  Bell  v,  the  Sail, 
Com.^  1398. 

RAPE. 

See  Criuival  Law. 
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EBCEIVER. 

See  FxAcrriox  avd  Fisaduto,  Equitt. 


See  EsTOPPBL. 


BEGI8TRATI0K. 

Birth— Particulars.— A  registrar  is  not 
bound  to  reoeiTo  the  regUtralion  of  a  birth, 
unless  the  partioulars  required  bj  the  form  are 
giren. 

Power  tD  exact  such  information  is  within  the 
Act»  19  Vic,  No.  34.  Blacked  v.  Newman, 
1117. 

Bona  Me— Valuable  consideratioiL— 

Becitalfl. — ^Tho  plaintiff  claimed  certain  land  in 
ejectment  as  official  at signee  of  G-.  The  property 
in  question  was  mortgaged  by  the  grantee  P.,  to 
Q,,  and  subseqaentlj,  the  mortgage  being  un- 
registered, G-.  procured  from  P.  a  conreyance  to 
the  defendants  upon  trust  for  the  wife  of  G.,  &c , 
to  which  conreyance  G.  was  an  assenting  party, 
the  consideration  for  the  deed  being  recited 
therein  to  be  a  general  release  by  the  wife  of  Ot, 
of  her  dower,  which  release  was  executed  at  the 
same  time.  The  trust  deed  was  registered  and  G. 
shortly  after  became  insolyent. 

On  motion  for  a  new  trial,  the  Terdict  haying 
been  for  the  plaintiff,  held,  that  the  jaiy  should 
haTe  been  directed  that  the  trust  would  prerail 
orer  the  mortgage  deed  only  if  made  bona  fidie 
and  for  valuable  coneideraUon, 

The  ojivs  probandi  lay  upon  the  defendants. 
The  recital  of  the  consideration  in  the  trust  deed 
was  not  binding  on  the  official  assignee  of  G.,  for 
he  represented,  not  G.,  but  G.'s  creditors.  A 
raluable  consideration  moving  from  the  party  to 
whom  the  deed  is  made,  or  the  party  benefieiaUjf 
faking f  is  a  sufficient  consideration  to  support  the 
deed  under  the  Begistiation  Act.  Doe  d.  Irving 
9,  Gannon  (No,  1),  886. 

The  bona  fide  execution  mentioned  in  sec.  11 
should  be  a  bona  fide  execution  by  those  by  whom 
the  deed  is  made.  J)oe  d.  Irviitg  «.  Oanntm 
(No.  2),  400. 

Certain  land  hayiog  been  conveyed  by  D.  to 
the  defendant,  part  of  the  consideration  being  an 
annuity  secured  on  the  proper^,  but  the  transfer 


not  being  rogistend,  the  Sheriff  afterwsrds  aald 
to  the  plaintiff  aU  tiie  estate,  title,  and  interest 
of  D.  in  and  to  tlie  land,  and  all  his  rights  title, 
and  interest,  in  and  to  the  annuity  (the  "  alleged'* 
conreyanoe  to  the  defendant  b?ing  recited  in  the 
deed),  and  the  phuntifTs  transfer  was  thereapon 
registered.  Yerdict  in  ejectment  haTing  Iveen 
given,  by  direction,  for  the  pUiatiff,  and  the  jury 
having  found,  specially,  that  the  sale  to  the 
defendant  was  ^o«a  fide  and  for  value,  the  Court 
was  moved,  on  leave  reserved,  to  enter  a  nonsuit. 
Seld,  that  the  sale  by  the  Sheriff  could  only 
operate  to  conrey  the  land,  if  there  had  been 
some  secret  or  fraudulent  arrangement,  riiowing 
the  sale  to  the  defendant  to  be  fictitious,  but,  aa 
the  jury  had  found  the  latter  to  be  a  genuine  and 
real  transaction,  for  value,  the  former  conve^Booe 
merely  operated  as  a  transfer  to  the  i^ntiff  of 
the  annuity.    Doe  d.  Cooper  v.  Hnghes,  419. 

Unregistered  equitable  mortgage— subeequent 
registered  transfer  without  reference,  followed  bj 
Crown  grant.     Tt^rrg  v,  Oebome,  806. 

The  land  in  question  was  conveyed  by  J.,  in 
1839,  to  P.,  under  whom  the  plaintiffs  claimed, 
but  the  transfer  was  not  registered  until  1845. 
The  same  land  was  eonreyed  by  J.,  in  1848,  to 
trustees,  for  J.'s  creditors,  from  whom  the  defenii- 
ant  purchased,  and  registered  the  same  year. 

Heldf  the  omission  to  register  a  deed  is  not 
necessarily,  or  by  itself,  indicative  of  fraud,  bvt^ 
wit^  other  matters,  it  may  be  a  badge  of  frand. 

The  convetyance  to  the  trustees,  in  parsaanoe 
of  an  arrangement  by  J.  with  his  creditors,  was  » 
conveyance  for  valuable  consideration^  within  the 
meaning  of  the  Begistiation  Aot. 

(PsrtheCAief  JW«l«oe«adrAerfy,J.;  Diehimm>n^ 
J.,  diutniimUe,)  Aooording  to  the  cariier  decision 
of  the  Court,  in  Doe  «.  C^anmon,  the  Begis- 
tration  Act,  6  Geo.  IV,  No.  2S,  provides  that  » 
regiatefed  conveyanee,  to  have  priority  over  other 
conveyances,  most  have  been  ^  made  and  exeoated 
bona  fide,  and  for  valnable  consideration,"  and 
this  bona  fidea  has  reference  to  the  eoaceyia^ 
party, 

(Per  Diekineon,  J.)  Doe  e.  Oannon  was  incor- 
rectly decided.  The  jury  should  be  instructed 
that  the  vendee  under  the  prior  conveyance  should 
prevail,  nnkas  the  pordiaaers  under  the  seeond 
traoaf er  shall  pcofe  that  their  conT^fanee  w«a 
xegiatcMd  before  the  lofmer,  and  that  they  gave 
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Taluable  coiuideratioii  for  tlieir  title,  without 
kttowledffe  of  the  former  conveyance.  The  Act 
renders  the  earlier  deed  utterly  void  against  the 
Buheeqnent  (but  prior  registered)  deed. 

(Per  the  Chief  Justice,)  The  first  deed  is  not 
void,  but  the  respectiye  prioritiee  of  the  conflict- 
ing in&tmmente  are  merelj  rerersed.  Doe  d» 
JPeaoock  V.  Kiny,  829. 

The  plaintiffs  claimed  in  ejectment  under  a 
oonyejance  from  J.  to  P.  in  1889,  and  from  P.  to 
themselyes  in  1814.  J.,  however,  in  18iS,  oon- 
yejed  all  hiB  property  to  K.  and  others,  in  trust 
for  his  creditors,  the  land  in  question  being  named 
in  the  instrument;  this  deed  was  immediately 
registered,  while  that  of  J.  to  P.  was  not  regis- 
tered till  1845.  The  conyeyance  to  E.  was  not 
executed  by  the  due  proportion  of  oreditois  as 
required  by  6  Yictoria,  No.  9,  s.  88.  J.'s  estate 
was  eequeslrated  in  1844,  and  E.  appointed 
assignee.  Defendant's  title  was  based  upon  a 
convejance  by  £.,  alone,  in  1847,  to  one  6.  The 
jury  found  that  the  conyeyances,  J.  to  P,.,  J.  to 
the  trustees,  and  P.  to  the  plaintiffs,  wem  bona 
fide^  and  also  that  the  land  in  dispute  was  included 
in  the  trust  deed  in  error.  HM^  there  was  a 
"  yalnable  consideration"  within  the  meaning  of 
the  6  Geo.  IV,  No.  22,  to  support  the  deed  of 
1813,  namely,  the  promise  to  pay  all  J.'s  creditors 
equally,  and  to  allow  him  to  leaye  the  Colony. 

The  TCgistration  of  the  deed  of  1818  did  not 
render  y<Md  the  conyeyance  to  P.,  but  merely  gaye 
the  former  a  "  priority."  As,  therefore,  the  land 
did  not  belong  to  J.,  his  conyeyance  to  trustees 
eonld  not  have  the  effect  of  a  *'  fraudulent  alien- 
ation" within  the  meaning  of  the  Insolyenoy  Acts, 
5  Vic,  Ifo.  9,  80.  5, 6,  and  88,  and  7  Yic.,  No.  19, 
s.  8.  The  fact  that  the  same  instrument  eon- 
yeyed  other  properties  also  would  not  affect  the 
question,  the  6th  section  not  making  the  instru- 
ment yoid,  but  merely  the  alienation.  QanMon  v. 
Spinke,  947. 

Sntdhnent  of  grant* — ^The  Statute  ll  Tic., 
No.  88,  makes  a  certified  copy  of  the  enrolment 
of  a  grant  primary  eyidenoe  of  the  grants  without 
proof  that  the  original  grant  cannot  be  produosd. 
The  enxolmenft  of  giants  in  the  Begisfcrar's  book 
must  be  presumed  to  be  correct  (per  the  Chief 
Juitwe,  and  Maiming,  J. ;  Dickimeon,  J.,  dkien- 
^)    Doe  d»  Bowman  «.  W£Jt9n^  476. 


BELEA8E. 

Lease  and  release  in  one  deed.— Effect  of  such 
deed  by  the  promisee  of  a  Crown  grant.  Doe  d^ 
Aepinwall  v.  Osborne,  422. 


BENT. 

See  Landlobs  and  Tbvakt. 


BEVEinJE. 

Quit  rents— difltreSB.— The  property  in  the 
quit  rents,  being  part  of  the  ordinary  internal 
reyenue  of  the  Colony,  was  rightly  laid  in  the 
Queen,  eyen.  assuming  that  the  surplus  reyennes 
of  the  Colony  had  been  surrendered  to  Parlia- 
ment by  the  Grown  by  the  Statute  1  &  2  Yic,  c. 
2,  sec.  2. 

The  Collector  of  Internal  Beyenue,  although 
not  specifically  authorised  to  distrain  for  the  re- 
coyery  of  such  rents,  is  recognised  as  a  legal 
officer  by  seyeral  Colonial  statutes,  and  by  8  Will. 
lY,  No.  8,  sec.  8,  is  required  to  perform  a  specific 
duty,  and  a  distress  being  one  means  for  the 
recoyery  of  the  rents^  ho  is  therefore  entitled  to 
distrain.     Windeyer  v.  Siddell,  296. 

Foreign  Bevenue  law— stamp.    Gilchrist 

V,  Davidson,  539. 


BiaHT  OF  WAT. 

Obstmction.    JSx  parte  Dutton,  910. 
necessity. — ^Where  the  law  implies  » 


grant  of  a  right  of  way  of  necessity,  the  right  of 
selecting  the  same  rests  with  the  grantee,  but  it 
must  be  a  reasonably  direct  course.  8harpev» 
Emery,  1281. 

BOAD. 

See  HiaHWAY. 


SALE  OF  GOODS. 
Sale  of  stook  with  station.    Tooth  v. 

Fleming,  1152. 

Stolon  Qooda— warranty  of  titler-mar- 

kot  0¥6rt. — ^The  plaintiff  pnrohased  a  hone  from 
the  defendant,  which  was  afterwards  olaimsd  by 
a  penoa  from  whom  it  had  been  stolen,  and  to 
whom  possession  was  awarded  1^  a  liagistnle'a 
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order.  The  plaintiff  recoTered  damages  from  the 
defendanl,  and  on  a  motion  to  enter  a  yerdict  for 
the  defendant,  held, 

A  Bale  bj  public  auction  at  a  place  not  authori- 
tatively appointed  by  law  for  publicly  buying  and 
selling  is  not  a  Market  overt.  The  doctrine  of 
Market  overt  may  be  applicable  to  this  Colony 
Trhen  public  markets  are  established,  but  a  sale 
even  in  Market  overt  of  this  particular  speeies  of 
property  will  not  change  the  property  unless  the 
directions  of  the  Statutes  1  Phillip  and  Mary, 
cap.  7,  and  81  Sliz.,  c.  12,  be  observed. 

The  owner  was  entitled  to  recover  possession  cf 
the  horse  without  prosecuting  the  thief  to  con- 
yiction. 

The  vendor  guarantees  that  the  vendee  shall 
have  undisturbed  possession  of  the  thing  bought^ 
This  is  a  warranty  of  title,  not  of  quality ,  and 
the  maxim  caveat  emptor  does  not  apply.  Apart 
from  authority,  the  verdict  should  be  upheld  on 
the  ground  of  public  policy.  Early  v.  Garrett 
and  Sprinyicell  v,  Allen  distinguished.  M^Lvcae 
«.  Hunt  followed.    lUzgerald  v.  Luck,  118. 


SCIRE  FACIAS. 

See  Pbacxice  and  PLEADnfo. 


SEAL. 

The  great  seal  of  the  Colony  is  not  required  in 
writs  of  error.  Australian  Trust  Co,  v.  Berry, 
992. 


SEAHULN. 

See  Shiffikq. 


SEPARATE  ESTATE. 

See  Husband  and  Wife. 


SERVANT. 

See  Mastbb  and  Sebtant. 


SHERIFF. 
Appointment  and  removal.— Section  il  of 

the  Charter  of  Justice,  empowering  the  Governor 
to  appoint  a  sheriff  under  such  instructions  as  he 
might  receive  from  the  Secretary  of  State,  is 
merely  directory. 


This,  however,  is  repealed  by  the  Sheriff's  Ajct, 
7  Tie.,  No.  13,  which  leaves  the  appointment 
wholly  in  the  bands  of  the  GK}vemor. 

An  appointment  by  the  Gk)vemor,  as  repre- 
senting the  Crown,  by  law  and  usage  would  cany 
the  power  of  removaL 

The  Commission  of  a  Sheriff,  recorded  in  the 
Supreme  Court,  is  a  sufficient  supersession  of  a 
former  sheriff.    Ex  parte  Chnny,  1458. 

The  Sheriff  and  Under-Sheriff  of  the  Colony 
do  not,  within  the  meaning  of  the  Act,  2  WiU. 
and  Mary«  sess.  1,  cap.  5,  occupy  the  place  of  the 
**  Sheriff  or  Under-Sheriff  of  the  county,  or  con- 
stable of  the  hundred,  parish,  or  place,  where, 
.&0."  Ryan  v,  Howell,  470.  (See  also  Slapp  r. 
Webh,  649.) 

By  the  7  Vic,  No.  13,  the  tenure  of  office  of 
the  Sheriff  was  made  "  during  pleasure  **  instead 
of  "  from  year  to  year,"  and  he  can  now  only 
appoint  a  Deputy  during  continuance  of  his  office^ 
or  at  will. 

The  Statutes  42  Ed.  Ill,  c.  9,  and  23  Hen.  TI, 
0.  7,  are  not  in  force  in  the  Colony. 

The  Deputy-Sheriff  may  sign  a  Jary  Summons 
in  his  own  name.    Sey.  p.  Lany,  687. 

Bailiff— warrant.— A  writ  of  ca,  ta.  was 

issued,  directed  to  the  Sheriff  or  his  deputy,  and 
delivered  to  the  Sheriff,  who  gave  a  wairant 
thereon  to  his  bailiff. 

Seld,  the  bailiff's  authority  was  under  the 
warrant  alone,  and  the  arrest  by  him,  for  the 
Sheriff,  was  an  arrest  by  the  Sheriff  hims^, 
under  the  writ,  by  his  Deputy.  But  no  raxiaiice 
was  held  to  be  caused  by  an  allegation  tiiat 
defendant  was  taken  in  execution  under  the 
writ  by  M.,  the  lawful  deputy  of  the  Sheriff  for 
the  Sheriff's  warrant  in  effect,  authorised  the 
bailiff  to  act  under  the  writ,  and  therefore  the 
arrest  by  him  was  equally  under  the  writ,  (per 
the  Chief  Justice,  B,nd  Manning,  J,,  Dickinson,  J., 
dissentiente),     Oosliny  v.  Orosvenor,  443. 

Begnlarity  of  sale -piesumptioB.— The 

Court  will  not  presume  that  the  Sheriff  duly 
levied  on  the  proof  only  of  a  sale  by  him.  Doe 
d.  Walker  v.  O'Brien,  246. 

Irregolaritj  at  sale- abandonment.— A 

clause,  restraining  anticipation,  in  the  settlement 
of  -the  separate  pro^rty  of  a  married  woman,  is 
good  against  the  Sheriff's  execution.  The  husband 
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of  the  married  woman  in  such  a  case  is  justified 
in  forcibly  preventing  the  Sheriff's  officer  from 
deliTcring  possession  of  the  property  in  question 
to  the  purchaser  at  the  Sheriff's  sale.  A  sale  bj 
the  Sheriff  cannot  be  impeached  on  the  ground 
of  irregularity  on  the  part  of  the  Sheriff  in  the 
conduct  of  tlie  sale,  and  a  delivery  under  such  a 
sale,  in  other  respects  Talid  and  lawf  ul,  cannot 
lawfully  be  opposed;  the  party  injured  mast 
seek  redress  from  the  person  committing  tbe 
irregularity. 

{Semhle)y  a  temporary  abandonment  by  the 
Sheriff  of  goods  he  is  entitled  to  deliver,  does  not 
necessarily,  until  the  return  of  the  writ-,  defeat 
his  right  to  deliver  to  the  purchaser.  In  re 
Svghes,  659. 

Payment  to  Sheriff  by  mistake.— The 

plaintiff  contracted  to  purchase  cattle,  alleged 
to  be  the  property  of  M.,  and  on  the  seizure  of 
them  by  the  Sheriff,  before  delivery,  under  a  levy 
by  the  execution  creditor  of  M.,  paid  the  price  to 
the  Sheriff's  officer.  The  cattle  afterwards  proved 
to  belong  to  A.,  who  recovered  from  the  plaintiff 
their  value, 

Held,  the  pUintiff  was  not  entitled  to  recover 
from  the  Sheriff,  his  payment  being  made  *'  in 
his  own  wrong,"  and  the  money  not  having  been 
paid  compulsorily  to  relieve  his  own  goods. 
Therry  J.,  dissentiente,    Saldwin  v.  Elliott,  86S. 

Goods  removed  from  demised  premises- 
arrears  of  rentt-^It  is  enacted  by  the  8  Anne, 
c.  18,  that  no  goods  shall  be  taken  by  the  Sheriff, 
by  virtue  of  any  writ  of  execution,  on  land  leased 
.  .  •  .  ,  unless  the  party  issuing  such  writ 
shall  pay  the  landlord  the  rent  then  due— not 
exceeding  a  year's  arrear. 

S^eld,  an  action  is  maintainable  against  a  sheriff 
by  a  landlord  for  removing  from  the  demised 
premises  goods  taken  in  execution  thereon,  after 
notice  of  a  claim  for  rent  unpaid,  although  the 
person  against  whom  the  execution  is  levied  is 
not  a  tenant  of  the  landlord^  and  the  goods  were 
not  the  tenant's  property. — Hoskisson  v,  Uhr, 
14G8. 

Chattels  real— bargain  and  sale.— A  con- 
veyance by  bargain  and  sale,  by  tbe  Sheriff,  of 
chattels  real  taken  in  execution  and  sold  under 
sec.  4  of  54  Geo.  Ill,  cap.  15,  will  pass  the  legal 


as  well  as  the  equitable  estate  in  the  lands  to  the 
purchaser,  the  conveyance  taking  effect  by  opera- 
tion of  law.     Winchester  v.  Hutchinson,  1 353. 

Port  Phillip  Judl^e. — ^Writ  issued  by  Resi- 
dent Judge  of  Port  Phillip  to  Sheriff  of  N.S.W. 
Macdermoti  v.  Develin,  243. 


SHIPPING. 

Harbour  Master. — The  captain  ofa  ship,  not 
registered  in  Sydney,  is  not  liable  for  damege  done 
to  another  vessel  by  an  anchor  placed  in  the  fair- 
way, to  which  the  ship  has  been  moored  by  tlie 
direction  of  the  Harbour  Master,  in  the  execution 
of  his  duty,  under  the  Port  Act.  Paterson  r. 
Kniffht,  497. 

69  Geo.  Ill,  cap.  68.— Absence— jurisdic- 
tion of  Justices. — Quare,  whetber  under  the 
2^ew  South  Wales  Act  Justices  of  this  Colony 
have  jurisdiction  to  entertain  complaints  of  seamen, 
upon  contracts  entered  into  outside  the  Colony 
as  they  undoubtedly  have  upon  contracts  made 
within  it. 

Absence  of  a  seaman  from  his  ship  for  three 
hours  without  leave  does  not  necessarily  work  a 
forfeiture  of  wages,  although  so  provided  by  the 
agreement  of  service.     Geary  v.  Vivian,  1. 

5  ft 6  Will. rv,  cap.  19.— Desertion— The 

magistrates  have  no  jurisdiction  under  sec.  6  of 
Sir  James  Graham's  Act,  5  and  6  Will.  lY,  cap. 
19,  to  entertain  a  complaint  against  a  seaman  for 
desertion.  Sec.  6  only  applies  to  the  port  of 
clearance.    Ex  parte  Boxhuryh,  86. 

13  Vic,  Ho.  28«— Prohibition— absence- 
wages* — The  Court  has  no  jurisdiction  to  grant 
a  prohibition  in  the  matter  of  a  seaman's  claim 
for  wages  under  the  Merchant  Seamen's  Act,  13 
Yic,  No.  28,  A  writ  of  Prohibition,  by  the 
Common  Law,  lies  only  where  the  inferior 
Tribunal  has  exceeded  its  jurisdiction,  aud  the 
Prohibition  Act,  14  Yic,  No.  43,  only  extends  to 
Orders  and  Convictions  in  criminal  cases,  or 
concerning  matters  in  their  nature  criminal. 

{Semhle),  the  forfeiture  of  wages,  created  by 
sec.  7  of  tbe  Seamen's  Act,  and  the  punishment 
of  imprisonment  provided  by  sec.  6  arc  cumula- 
tive. 
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A  scamaTi,  guilty  of  en  act  of  insubordinaticn 
and  ordered  off  duty  by  the  Captain,  does  not 
thereby  become  liable  to  forfeiture  as  "absent 
from  duty.'* 

There  is  notliing  in  sec.  7  of  the  Act  to  limit 
its  application  to  offences  committed  in  port 
only.     Ex  parte  Towns ^  708. 

*  Seamen's  discharge— foreign  vessels.— 

Forei(|;n  as  well  as  Colonial  Tcssels  are  subject  to 
the  9tli  and  lltli  sections  of  the  Wat«r  Police 
Act,  17  Yic,  No.  86,  relatiTe  to  discharges  of 
soamen.    Ex  parte  DouglaB,  1456. 

Navigation— acts  of  Harbonr  Master.— 

JPaUrson  v.  Kniffht,  497. 

Collision— lights— contributory  negli- 
gence.— Where  a  vessel  is  at  anchor  without 
showing  the  lights  required  by  16  Vie,  No.  46, 
see.  35,  and  is  run  down  by  another  vessel,  not- 
withstanding the  fact  that  a  light  was  exhibited 
from  the  former,  clearly  visible  to  the  latter,  the 
owners  of  the  latter  are  liable,  in  spite  of  the 
contributoiy  negligence  of  the  other,  if  the  injury 
could  have  been  avoided  by  the  exercise  of 
ordinary  diligence,  and  the  statute  is  not  to  be 
interpreted  so  as  to  allow  the  ronning  down  of 
vessels  insufficiently  lighted.  Spier  v,  SunteTy 
S.S,N.  Co.,  1351. 

Nationality  of  Ship. — Evidence  that  a  ship 
had  for  a  considerable  period  been  sailed  under 
British  colours,  unrebutted  and  unexplained,  is 
sufficient  proof  that  the  vessel  is  British.  Seff'  ^' 
Sose,  857. 

Vice- Admiralty—  arrest— conversion,— 

The  arrest  of  a  vessel  by  an  officer  of  the  Vice- 
Admiralty  Court,  where  there  is  a  concurrent 
possession  by  the  owner,  is  not  a  conversion. 

In  an  action  of  trover  against  the  Marshall  for 
the  above  arrest,  held,  that  notwithstanding  there 
was  no  conversion,  the  plaintiff  was  entitled  to  a 
verdict,  with  nominal  damages,  on  the  issues 
arising  from  the  special  plea  of  justification  and 
the  plea  of  "not  possessed,"  no  evidence  having 
been  given  by  the  defendant  on  the  point.  Lyons 
«.  Elyard,  828. 

SLANDER. 

See  Depamation. 


SMALL  DEBTS  EECOVEBY. 

See  Justices. 


SOLICITOR. 

See  Attobkxt. 


SPECIAL  CASE. 

The  submission  of  a  Special  Case  by  the  Chair- 
man of  Quarter  Sessions,  primd  facie  imports 
that  the  trial  was  not,  when  the  application  was 
made,  wholly  terminated.    Meg,  v.  Marrimgtom^ 

643. 

And  see  Cbihiital  Law. 


SPECIFIC  PERFORMANCE. 

Station. — ^A  Court  of  Equity  has  jurisdiction 
to  grant  Specific  Performance  of  a  contract  to 
sell  a  station,  or  tract  of  Crown  land  held  under 
license.     Tooth  v.  Fleming,  1152. 


STATUTES,  COFSTRTJCnOF. 
Penal  statutes— strict  constmction.— 

"  In  construing  penal  statutes,  we  must  not,  by 
refining,  defeat  the  obvious  intent  of  the  legisla- 
ture. All  that  appears  to  be  meant  by  the  rule 
that  penal  statutes  receive  a  strict  construction  is 
this,  that  they  shall  in  no  case  be  extended  beyond 
the  words  by  what  in  civil  cases  would  be  called 
an  equitable  construction.  And  yet,  in  respect  of 
penal  as  well  as  other  statutes,  the  word  'master' 
has  been  holden  equally  to  mean  a  'mistress,' 
although  this  went  to  create  a  treason."  Jteg.  v. 
Knight,  685. 

Equitable  construction.— "All  that  the 

local  Act  accomplished  is  this,  that  it  rendered 
grants  of  land,  erroneously  issued  by  the  Go- 
vernors of  this  Colony  in  their  own  names,  as 
valid  as  if  they  had  been  issued  in  the  name  o! 
the  reigning  Sovereign.  But,  if  theae  grants  had 
been  originally  made  in  the  Sovereign's  nrnme^ 
tbey  would  have  been  invalid  for  unoortainty. 
The  Act  of  Council,  therefore,  did  not  render 
them  less  invalid."    Doe  d.  Devine  v,  Wilum,  722. 

Repeal. — inclusion  in  a  repealing  statute  of 
an  exemption  already  standing  in  the  repealed 
statute.    Ex  parte  Sogne,  894. 
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Private  Act— Ghnrch  Acts.— J«w,  the 

statutes,  7  Will.  IV,  No.  3 ;  8  Will.  IV,  No.  7  j 
and  4  Vic,  Ko.  18,  were  not  private  Acts,  since 
the  J  related  to  the  general  commnnitj  of  Presby- 
terians.    Purves  V.  Aiiorney- General y  1189. 

Public  Works.  —  Compeasatioii.  -—  *'  Tlic 

compensation  clauses  in  statutes  authorising 
public  "works  apply  only  where  the  act  compldined 
of  is  such,  that  it  would  have  afforded  a  cause  of 
action  before  the  Act ;  and,  further,  that  such  act 
is  authorised  by  the  statute." — Hood  v.  the  Cor- 
poration  of  Sidney ,  129  i. 

Uargilial  note. — A  marginal  note  U  no  part 
of  a  statute. — "Ex  parte  Gaynor^  1299. 

Uncontemplated  result  —  interpretation 
of  Navigation  Act— whan  effect  of  statute  would 
leid  to  absurd  results.  Spier  v.  Hanter  River 
S.  jr.  Co.,  1351. 

STATUTES,  ENGLISH. 

Adoption  by  usage. — The  law  of  distress 
and  replevin,  eo  far  as  it  respects  the  powers  of 
seizing,  detaining,  and  replevying  of  goods,  it  in 
force  in  this  colony. 

{Semh!e)y  long  usage  alone,  apart  from  7  Vic, 
No.  13,  8.  4,  which  treats  the  English  law  of 
distress  as  in  force,  could  amount  to  an  adoption. 
Slc'pp  V.  Webb,  649. 

5  ft  6  Will.  IV,  cap.  19,  5  ft  6  Will.  IV, 
cap.  76,  and  7  Vic,  No.  21,  sec.  17.— Sir 

James  Graham's  Act,  5  and  6  Will.  IV,  c.  19, 
by  sec.  51,  *'  shall  not  intend  or  apply  to  any 
ship  registered  in  or  belonging  to  any  British 
colony  having  a  LejUlative  Aseemblyf  or  to  the 
crew  of  such  ship,  while  such  ship  shall  be  within 
the  precincts  of  such  colony,  &c." 

This  statute  was  undoubtedly  in  force  ia  New 
South  Wales  until  5  and  6  Will.  IV,  c.  76,  which 
established  a  Legislative  Council. 

Meld,  that  this  Legislative  Council  was  a  Legit- 
latioe  Assemhlif  within  the  meaning  of  Sir  James 
Graham's  Act. 

By  the  local  Act,  7  Vio.  No.  21,  after  reciting 
(sec.  17)  that  "  it  is  expedient  to  remove  doubts 
88  to  whether  the  statute  5  and  6  Will.  IV,  c.  19, 
be  now  in  force  in  the  colony  of  N*,to  South 
Jfulee'* ;  it  is  in  the  gross  *'  Declared  and  enacted 
that  that  Act  is  and  shall  he  in  force  and  opera- 
Hon  in  this  Colony,** 


Held^  that  Sir  James  Graham's  Act  did  not 
become  inoperative,  ipso  facto,  because  of  the 
change  in  the  Colonial  Legislature. 

Held,  also,  that  the  17th  sec.  of  the  local  Act 
was  simply  inoperative,  but  that  the  adoption  of 
parfs  of  the  English  Act,  which  were  clearly  in- 
applicable here,  was  not  to  be  regarded  as  suicidal, 
and  that  an  intention  may  be  inferred  that  that 
statute  should  be  recognized,  so  far  as  it  could  he 
applied  to  the  law  of  the  Colony.  Ex  parte 
D:edo,  193. 

Conflict  between  English  and  Colonial 

Statutes.— -Siff^m  V.  Weekes,  1406,  and  see  9 
Geo.  IV,  CAP.  83,  sec.  24. 

Institutes  of  Edmnnd  and  of  Lanfranc 

(Marriage  law)  are  not  in  force  hero  as  part  of  the 
common  law  of  England.     Reg.  v.  Roberts,  544. 

51  Hen.  in,  cap.  4.— (Sale  of  distress.) 
Windeyer  v.  Riddell,  295. 

4  Ed.  I,  st.  2,  de  coronatoris,  mentioned. 
Reg,  V,  Rntsell,  114. 

Ed.  II, — (de  Catallis  Felonum).  Ramsay  v, 
Mayne,  853. 

18  Ed.  Ill,  cap.  2,  treated  as  in  force. 
Reg,  V.  Windeyer,  366. 

34  Ed.  m,  cap.  1,  is  in  force  in  N  S. W.  Reg. 
V,  Windeyer,  366. 

43  Ed.  Ill,  cap.  9i  is  not  in  force.  Reg.  v, 
Lang,  687. 

13  Bic  II,  St.  1,  cap.  6,  Vice- Admiralty. 
JEx  parte  Gibb,  27  4. 

11  Hen.  IV,  cap.  8.     R^y»  r.  Soiges,  208. 

23  Hen.  VI,  cap.  7,  is  not  in  force.  Reg,  v, 
Lang,  687. 

1  Bdc  m,  cap.  3.    Ramsay  v.  Mayne,  853. 

3  Hen.  VIII,  cap.  12.  Reg.  v  Hodges,  208, 
209. 

27  Hen.  VIII,  cap.  10,— Operations  of 
Statutes  of  Uses  in  a  Crown  grant.  Ati.-Gen.  v. 
Ryan  (No.  2),  719 ;  Smith  v.  Dawes,  802 ;  Reg.  v. 
Roberts,  669. 

27  Hen.  VIII,  cap.  16,  mentioned.  Reg.  v, 
Roberts,  569. 

27  Hen.  VHI,  cap.  28.  Att,-  Gen.  v.  Brown, 
328. 
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32  Hen.  VHI,  cap.  2,  referred  to  as  if  in 
force.     NichoUon  v.  Sealey,  1085. 

32  Hen.  VIII,  cap.  9,  sec  2,  (pretence 

titles)  is  in  force  in  N.  S.  Wales.     Cannon  r, 
Keighran^  170, 

mentioned  in  Doe  d.  Peacock  v.  King,  at 

page  833. 

33  Hen.  VIII,  cap.  23.   ^«ff-  »•  5ow,86k 

36  Hen.  VIII,  cap.  14.  AU.-Oen.  v.  Brotcn, 
323. 

37  Hen.  VIII,  cap.  20.  ML-  Gen.  v,  Brottn, 
323. 

5  &  6  Ed.  VI,  cap.  3.— The  statute  5  and 
6  Ed.  YI,  cap.  8,  prescribing  certain  holidays  on 
which  there  should  be  an  abstinence  from  work, 
prescribes  only  spiritual  censures  as  penalties, 
and  there  being  no  dominant  Church  in  the 
Colony,  is  not  in  force  here.  Ex  parte  Ryan, 
876. 

2  Phillip  &  Mary,  cap.  7.  Fitzgerald  v. 
Luck,  118. 

2  ft  3  Phillip  ft  Mary,  cap.  18.    Beg,  v. 

Mann,  182. 

13  Eliz.,  cap.  5,  mentioned.  Doe  d,  Irving 
V,  Gannon  (No.  2),  400. 

27  Eliz.,  cap.  4,  mentioned.  Doe  d.  Irving  9. 
Gannon  (So.  2),  4O0;  Sjpenser  v.  Gray,  477; 
Byers  r.  Brown,  1136. 

27  Eliz.,  cap.  5,  treated  as  in  force.  Syghes 
V.  Kemp,  516. 

31  Eliz.,  cap.  12.     Fitzgerald  v.  Luck,  118. 

35  Eliz.,  cap.  3.    Mt,-  Gen,  V.  Brown,  323. 

43  Eliz.,  cap.  6,  does  not  extend  to  costs  in 
an  action  for  libel.    Brady  v.  Cavanagh,  107. 

43  Eliz.,  cap.  6— virtually  repealed  by  prac- 
tice of  the  Supreme  Court.  M'Donald  v.  Elliott, 
751. 

21  JaC.  I,  cap.  3.  (Monopoly)  Attorney- 
General  v.  Brown,  320;  Morewood  «.  Flower, 
1109. 

21  JaC.  I,  cap.  12,  treated  as  in  force.  Smith 
V,  Barton,  415 ;  and  Greenwood  v.  Rgan,  276. 

21  Jac.  I,  cap.  14,  mentioned.  The  King  v. 
Steel,  65. 


21  Jac  I,  cap.  14.  Q^eere,  whether  in  force 
here  ?    Att.-  Gen,  v.  Brown,  312. 

21  Jac,  cap.  14.  SemhU,  not  in  force  here. 
Hatfield  ».  Alford,  330 ;  Doe  d.  Wilson  v.  Terrg, 
505. 

21  Jac  I,  cap.  16,  mentioned  as  if  in  force  in 

N.S.W.    Hatfield  v.  Alford,  346. 

21  Jac  I,  cap.  16,  (displaced  by  2  and  8 
Will.  IV,  cap.  27).     Devine  v.  UoUowag,  1102. 

12  Car.  II,  cap.  24.  (Tenures.)  AtU-Gen. 
€.  Brown,  323. 

16  Car.  II,  cap.  7,  sec  3  (Wagera),  treated 
as  in  force.     Chambers  v.  Perry,  430. 

29  Car.  II,  cap.  3,  ss.  1  and  4.    Sutto*  r. 

Lintot,  1229. 

29  Car.  II,  cap.  3,  sec.  4.  Bgers  v.  Brown, 
1136. 

29  Car.  II,  cap.  3,  ss.  4  aad  17.    B/fmes  r. 

Williams,  1086  and  14/9. 

29  Car.  II,  cap.  3.— Sale  of  goods  aboTO  £1U. 
Caffreg  v.  Taylor,  842. 

2  Will,  and  Mary,  sess.  1,  cap.  5,  sec.  2, 

is  not  in  force  in  the  Colony,  because  machinery 
for  its  application  is  wanting. 

But  the  statute  may  be  applicable  to  the  Colony 
BO  far  as  to  legalise  the  sale  of  goods  distrained 
for  rent,  in  the  absence  of  a  valuation  by  an 
appraiser  sworn  by  one  of  the  officers  named  in 
the  statute,  notwithstanding  that  it  is  inoperatire 
as  regards  the  disposal  of  the  surplus,  which  by 
section  2  is  to  be  handed  to  "the  Sheriff  or 
Under-Sheriff  of  the  county,  or  constable  of  the 
hundred,  parish,  or  place,  when  such  distress 
shall  be  taken." 

The  Sheriff  and  Under-Sheriff  of  the  Colony 
do  not,  within  the  meaning  or  for  the  purposes  of 
this  Act,  occupy  the  place  of  such  officers. 

The  distrainor  is  not  bound  to  hand  the  surplus 
immediately  to  the  owner  of  the  goods.  An 
actual  demand  is  a  necestary  preliminary  to  a 
right  of  action  in  the  owner,  and  the  distrainor 
)B  entitled  to  a  reasonable  time  after  demand  for 
investigating  the  claim  of  ownership.  Byan  v. 
Sowell,  470. 

2  WilL  and  Mary,  sees.  1,  cap.  5,  mentioned. 

Windeger  r.  EiddeU,  807. 
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2  Will,  and  Mary,  sess.  1,  cap  5,  sec  2, 

i j  not  in  force.     Slapp  v,  Webb,  649. 

8  and  9  Will.  Ill,  cap.  11,  B6C.  8,  treated 
as  in  force.    Sales  v.  Dan^ar,  490. 

4  and  5  Anne,  cap.  16,  sec  12,  makes  only 

payment  of  the  ^'hole  of  a  debt  a  defence  to  an 
action.     Polack  v.  Tooih,  381. 

4  Anne,  cap.  16,  sec  13  (eeo  Bond),  acted 
on.    Ealet  v.  Dangar^  490. 

8  Anne,  cap.  14,  ss.  6  and  7,  acted  on.    in 

re  WhUtell,  441. 

8  Anne,  cap.  18  (Ruff.  cap.  14)  -remoyal  of 
goods  subject  to  distress  for  rent.  Hoskiison  r, 
Uhr,  1468. 

13  Anne,  cap.  15,  sec  12, 12  Anne,  st.  2, 

cap.  16,  Ruff.,  is  not  in  force  in  N.S.W.      Mac- 
donald  v.  Zevy,  39. 

12  CreO.  I,  cap.  29.— An  attorney,  haying 
entered  into  an  agreement  with  a  person,  who  had 
been  transported  to  this  Colony  for  the  crime  of 
forgery,  in  order  to  obtain  the  *'  good  will  **  and 
services  of  the  latter  in  the  practice  of  his  pro- 
fession, is  liable  to  be  struck  off  the  rolls,  and  the 
clerk  to  transportation  for  seven  years  by  12  Geo. 
I,  cap.  29.  •  In  tliis  case,  the  facts  haying  been 
admitted  by  the  persons  cDncerned,  the  Court 
on^y  ordered  the  agreement  to  be  cancelled.  In 
re  SjbertSf  89. 

4  QeO.  II,  cap.  28,  sec  6,  mentioned.  TTin- 
dei/er  v.  Riddellf  308. 

11  Geo.  II,  cap.  19,  sec  19.    s:app  v, 

Webb,  6i9. 

18  Geo.  II,  cap.  34,  sec  8,  is  not  in  force  in 
this  Colony.     Seg.  v,  Schofieldf  97. 

24  Geo.  II,  cap.  44  (action  against  a  magis- 
trate). Arnold  v.  Johnston,  193  j  Greentcood  v, 
II  If  an,  276  j  Moore  v.  Furlong,  397. 

25  Geo.  II,  cap.  33,  sec  8,  is  in  force  in 
N.S.  Wales.    Eeg,  o.  Encin,  1849. 

26  Geo.  II,  cap.  33,  sec  18,  is  not  in  force 
in  N.S.W.     Iteg,  v,  RoberU,  544. 

22  Geo.  Ill,  cap.  68.     Smith  v.  Barton,  448. 

31  Geo.  Ill,  cap.  25.  OilchrUt  v,  Davidson, 
539. 


32  Geo.  m,  cap.  60,  treated  as  iu  force. 
Holrogd  v.  Parkes,  9t;8. 

39  Geo.  m,  cap.  37.    ^^sf-  v-  ^oss,  862. 

43  Gtoo.  Ill,  cap.  46,  sec  3,  is  not  in  force. 
Simmons  v.  Taylor,  1050. 

47  Geo.  m,  cap.  74.     Bank  of  Australasia 
V,  Murray,  614. 

53  Geo.  Ill,  cap.  155,  ss.  49  and  51.   Ex 

parte  Rev,  Q.  King,  1325. 

54  Geo.  m,  cap.  15,  sec  4.— The  question 
was  whether  the  separate  landed  estate  of  a 
married  woman  was  liable  in  the  hands  of  her 
heir  to  the  payment  of  simple  contract  debts, 
incurred  by  her  during  coverture,  the  deceased 
not  haying  executed  lier  power  of  appointment. 

Hell,  the  property  belonged  to  the  deceased 
within  the  meaning  of  the  Act  54  Geo.  Ill,  c.  15,. 
s.  4,  and  was,  by  the  statute,  in  a  case  and  for  a 
purpose  like  the  present,  on  the  came  footing,  in 
the  hands  of  a  trustee  cr  heir,  exactly  as  personal 
estate  in  the  hands  of  an  executor  (per  the  Chief 
Justice  and  Dickinson,  J.,  Therry,  J.,  dubitante), 
Phillips  V.  Holden,  606. 

In  eyery  case  where  a  p3r8on*8  executor  or  ad- 
ministrator might  be  sued,  in  respect  of  the  per- 
sonal estate,  there  his  heir-at-law  may  be  sued, 
under  64  Geo.  Ill,  c.  15,  s.  4,  and  in  the  same 
form  of  action,  in  respect  of  the  real  estate.  Holt 
V,  Abbott,  695. 

The  statute,  5i  Geo.  Ill,  c.  15,  does  not  render - 
land  in  this  Colony  disposable,  for  the  liquidation 
of  debts,  by  an  executor. 

A  creditor  is  not  enabled,  by  54  Geo.  Ill,  c.  15, 
to  take  lands,  which  descend  on  the  heir,  under  a 
judgment  and  execution  against  the  executor. 
Bank  of  Australasia  v.  Murray,  612.  And  see 
Doe  d.  Walker  v.  O'Brien,  246  j  Winchester  v, 
Hutchinson,  1358. 

55  Geo.  Ill,  cap.  184.  OiUhri^t  v.  David- 
son,  539. 

56  Geo.  in,  cap.  100,  sec  3,  is  in  force  in 
N.S.  Wales.    Ex  parte  West,  1475. 

57  GteO.  Ill,  cap.  53.     Beg,  v,  Ross,  863. 

59  Geo.  Ill,  cap.  58.     Geary  v,  Vivian,  1. 

59  Geo.  Ill,  cap.  122.  (  Australia  was  within 
the  limits  of  the  East  India  Company's  Charter.) 
Ex  parte  Rev,  O,  King,  1325. 
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4  Geo.  IV,  cap.  76,  is  not  in  force  in  the 
Colon  J.    B.  V.  lfaloney,7^',  Beg, «.  BdberUy  54#. 

6  Geo.  IV|  cap.  IB,  i>  not  in  force  in  N.S. 
Wales,    ^x  parte  Lyons,  140. 

7  Geo.  IV,  cap.  48,  sec  17,  is  not  in  force 
here.    Beg,  v,  Mann,  182. 

7  Goo.  IV,  cap.  64,  treated  as  in  force.  Beg. 
V,  Townendf  436. 

7  Geo.  rV,  cap.  64,  sec.  1.— in  an  applica- 
tion for  a  criminal  infoi*mation  the  Court  will  be 
guided  by  the  principles  laid  down  in  the  statute 
7  Geo.  IV,  c.  64,  sec.  1,  Tiz.,  that  if  there  be  a 
strong  presumption  of  guilt  the  person  charged 
shall  be  committed  to  prison,  and  if,  notwith- 
standing evidence  given  in  behalf  of  the  said 
person,  there  still  appear  sufficient  grounds  for 
judicial  inquiry,  he  shall  bo  admitted  to  bail  by 
the  justices.     Beg.  v.  Cummittgs,  289. 

7  &  8  Geo.  rV,  cap.  27.    Smith  v.  Barton, 

448. 

7  &  8  Geo.  rV,  cap.  29.  Smith  v.  Barton, 
449. 

7  &  8  Geo.  rV,  cap.  29  (Action  against  con- 
stable).    Greenioood  v.  Bpan,  275. 

7  &  8  Geo.  rV,  cap.  29  (Burglary).  Beg.  v, 
Nichol,  233. 

7  ft  8  Geo.  rV,  cap.  29,  ss.  19  and  63,  acted 

on  in  Moore  v.  Furlong,  397. 

7  ft  8  Geo.  rV,  cap.  29,  sec.  53.    Beg.  v. 

Etsworth,  866. 

9  GtoO.  IV,  cap.  14,  sec  7.  Bgmes  V. 
Williams  (No.  2),  1479. 

9  Gtoo.  IV,  cap.  31,  is  in  force  in  N.  S.  Wales. 
Beg.  V.  Knaichbull,  176;  Beg.  v.  Boss,  B62.\ 

9  Gteo.  IV,  cap.  31,  sec.  17  (Carnal  know- 
ledge).    Beg.  V.  Weldon,  250. 

9  Geo.  IV,  cap.  31,  sec  20  (Abduction). 
Beg.  V.  Abbott,  4S7. 

9  Geo.  IV,  cap.  33.  Banl:  of  Australasia  v. 
Murray^  615. 

9  Geo.  IV,  cap.  83,  sec  4.  The  Supreme 
Court  has  jurisdiction,  under  9  Geo.  IV,  c.  83, 
s.  4,  in  the  case  of  the  murder  of  a  native  of  New 
Caledonia,  by  the  captain  of  a  British  vessel,  on 


board  the  said  ressel,  while  lying  in  a  bay  of  the 
island,  although  the  bay  is  within  the  juriadiction 
of  the  French  Goveniinent. 

It  is  immaterial,  under  the  abore  eircnm* 
stances,  whether  the  murder  was  done  by  or 
upon  a  British  subject  or  an  alien. 

An  allegation  in  this  indictment  that  the 
prisoner  is  a  British  subject  is  mere  surplusage. 

Evidence  that  the  prisoner  had  for  a  conaidcr- 
able  period  commanded  the  ressel,  and  that 
during  that  time  she  sailed  under  British  colours, 
unrebutted  and  imexplained,  is  sufficient  procf 
that  the  Teasel  is  British.    Beg.  v.  Boss,  857. 

9  Geo.  IV,  cap.  83,  sec.  5.   Beg.  p.  Cum^ 

mings,  289 ;  and  see  CxixiNAL  Law,  Ivfobxa- 

TIOK. 

9  Gee  IV,  cap.  83,  sec.  6.  On  an  appli- 
cation to  the  Supreme  Court  for  a  criminal 
information  under  9  Gko.  IV,  c.  89,  sec.  6, 
notwithstanding  the  proviao,  that  exculpatoiy 
affidavita  need  not  be  required  by  the  Court, 
unless  the  justice  of  the  case  demands  it,  the 
Court  has  power  to  impose  terms,  as  the  condition 
of  its  interferruce^  and  looks  not  merely  at  the 
transaction  itself,  which  is  in  question,  bat  at  all 
the  attendant  circumstances. 

The  statute  extends  tlie  power  of  the  Couit 
to  oaaes  involving  felony  as  well  as  misdemeanor, 
the  latter  alone  being  witliin  the  jurisdiction  of 
the  Queen's  Bench.    Beg,  v,  Maedermatt,  236. 

Leave  to  file  a  criminal  information  in  the 
name  of  the  Attorney-General  not  having  teen 
taken  advantage  of  by  the  person  to  whom  it 
waa  granted,  the  Attorney- General  ex  qffieio 
filed  an  information  against  the  came  defendant, 
although  he  had  before  refused  to  do  so,  calling 
on  him  to  answer  a  charge  of  forgery,  and 
although  on  a  prosecution  before  the  Magistrates 
defendant  was  not  committed  for  trial  or  held  to 
bail,  but  had  been  twice  discharged  by  the  Bench. 
The  information  was  not  filed  in  Term  or  during 
criminal  sittings.    Beg.  r.  Cummingt,  2S9. 

To   induce   the   Court   to  grant   a   criminal 

information  a  strong  presumption  of  the  party's 

guilt  is  not  necessary,  but  merely  such  a  state  of 

facts  aa  shows  that  there  is  sufficient  ground  for 

further  judicial  inquiry. 
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In  granting  Buch  the  Court  does  not  act  in  all 
respects  as  a  Grand  Jurj,  and  the  defendant  may 
show  cause  by  way  of  traverse  of  the  matter  in 
the  applicant's  affidaiits. 

The  grant  is  not  a  matter  of  course,  but  in  the 

discretion  of  the  Court,  and  although  a  primd 

facie  case  may  hare  been  made,  on  showing  cause 

both  sides  must  be  heard,  and  if  satisfied  of  the 

innocence  of  the  accused,  the  Court  is  bound  to 

.discharge  the  rule  nisi. 

Also  {per  the  Chief  Justice  and  Therry,  J., 
Dickinson,  J.,  duhiianie)^  the  Court  has  the 
power  to  discbarge  the  rule  with  costs.  Reg.  v. 
M*Innis,  851 ;   and  see  Caiuinal  Law,  Ii^fob- 

MATIOV. 

9  Geo.  IV,  cap.  83,  sec.  11.    Seg.  v.  M'Jn* 

tosh,  650. 

9  Geo.  lY,  cap.  83,  Boci  19.    ^j?  parte 

NicholU,  123. 

9  Gea  IV,  cap.  83,  sec  24.    "This  clause 

means  that  all  the  Act«  of  Parliament,  and  tlie 
Act  59M  Geo,  III,  cap,  58,  inter  alia,  shall  be 
considered  as  part  of  the  municipal  laws  of  the 
Colony — the  lex  loci — under  which  Justices  of 
the  Peace  may  entertain  complaints  made  by  sea- 
men, upon  contracts  entered  toithin  the  Colony, 
and  determine  them  in  the  summary  manner 
pointed  out  by  the  Act — not  that  it  shall  be  lawful 
for  any  Justices  of  the  Peace  in  New  South  Wales 
to  have  the  same  jurisdiction  in  cases  of  contracts 
between  masters  and  mariners^  entered  into  in 
England,  as  Justices  residing  in  England."  Gea  ry 
V,  Vivian,  1. 

Held,  that  sec.  24  of  the  New  South  Wales  Act^ 
9  Geo.  lY,  c.  83,  has  in  view  the  common  as  well 
OS  the  Statute  law  of  England,  and  that  the  Court 
under  this  statute  has  power  to  prescribe  rules 
of  Practice  and  Evidence,  per  Sibphex  and 
DowLiira,  JJ.,  the  Chibp  Justice,  dissentiente. 

Held,  per  the  Chibt  Justice,  that  the  New 
South  Wales  Act  did  not  introduce  the  laws  of 
England  into  this  Colony,  but  was  merely  declara- 
tory, and  that  whenever  the  law  of  England  could 
be  applied,  the  Court  must  apply  it.  Eeg,  v, 
Fttrrell,  5. 

On  consideration  of  tlie  statute  9  Geo.  IT,  c.  83, 
24, 1  tbink  this  Court  can  only  declare  such  por- 
tions of  English  law  applicable  to  this  Colony  as 


the  Colonial  Legislature  would  declare  to  be 
applicable  by  ordinances  to  be  by  them  for  that 
purpose  made.*'     Rey,  v.  Zany,  693. 

And  see  further,  Macdonald  v»  Levy^  89 ;  Reg, 
V,  Schojield,  97 ;  Reg,  v.  Moloney,  74  j  Sx  parte 
Nicholls,  123 ;  Ex  parte  Lyons^  140 ;  Reg,  v, 
Knatchbull,  176;  Ryan  v,  Howell,  470;  Reg,  v. 
Roberts^  644;  and  Ex  parte  the  Rev,  G,  King, 
1307. 

10  GteO-  IV,  cap.  7.     Ex  parte  Nicholls,  134. 

1  WilL  IV,  cap.  47.  Bank  of  Australasia  v, 
Murray,  614,  617. 

2  ft  3  Will.  rV,  cap.  62  (adopted  4  Will. 
17,  No.  4.)    Erown  v,  Tindall,  1286. 

2  ft  3  WilL  IV,  Cap.^  71,  mentioned.  Cooper 
V,  Corporation  of  t^ydney,  771. 

3  ft  4  Will.  IV,  cap.  27,  88.  2  and  3. 

WilsUre  v.  Ford,  851. 

3  ft  4  Will.  IV,  cap.  27,  S8.  2, 16,  and  19. 

Devine  v,  Holloway,  1102. 

3  ft  4  WilL  IV,  cap.  27,  88. 2,  5,  and  16. 

Uogan  v.  Hand,  1244. 

3  ft  4  WUl.  IV,  cap.  27  (adopted  8  Will.  IT, 
No.  3),  does  not  bind  the  Crown.  Hatfield  v, 
Alford,  330 ;  Doe,  d,  Wilson  v,  Terry,  505. 

3  ft  4  WilL  IV,  cap.  104.  Badham  V.  Shiel, 
1438. 

3  and  4  WilL  IV,  cap.  106,  bs.  2  and  5. 

(adopted  7  Will.  IV,  No.  8).  Eadham.  v  Shiel, 
1428. 

5  ft  6  WilL  IV,  cap.  19,  8ec  6»  only  applies 
to  port  of  clearance,  and  cannot  give  jurisdiction 
to  Justices  of  this  Colony  in  cases  of  desertion 
here  of  seamen^  who  signed  articles  elsdwhere. 
Ex  parte  Roxburgh,  86. 

5  ft  6  Will.  IV,  cap.  19,  8ec  54,  effect  of 

adoption  by  7  Yic,  No.  21.  Ex  parte  Deedo, 
193. 

6  ft  7  WilL  IV,  cap.  114.— The  right  to  make 

rules  of  practice  for  Courts  of  Quarter  Sessions  is 
vested  in  the  Governor,  by  sec.  19  of  9  Geo.  IV, 
C.83. 

The  case  of  Collier  o.  Hicks,  which  decided  that 
"  no  person  lias  by  law  any  right  to  act  as  an 
advocate  on  the  trial  of  any  information  before 
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Justices  of  the  Peace,  without  their  permission," 
although  since  the  statute  cf  9  Geo.  lY,  c.  83, 
was  hindiog  on  the  Court. 

That  decision  has  heen  Tirtnally  OYcrruled  by 
the  English  Parliament  by  6  &  7  Will.  IV,  cap. 
114,  which  has  declared  and  enacted  a  different 
exposition  of  the  law  of  England,  upon  a  funda- 
mental principle  in  the  mode  of  administering 
justice,  and  is  longer  binding  on  the  Court. 

There  is  nothing  in  sec.  24  of  the  Nev  SoMih 
Wales  Act  to  restrain  the  Courts  of  the  Colony 
from  applying  here  any  English  statute,  affecting 
the  fundamental  personal  rights  of  British  sub- 
jects, whether  in  force  in  England  subsequently 
or  prior  to  July  28, 1828. 

The  Prisoners*  Counsel  Act  is  in  Force  in  this 
Colony  S3  far  as  its  proyisions  can  be  applied. 
(Per  the  Chief  Justice  and  Willis  ^  J.,  Stephen,  J., 
dissentiente.) 

(Per  Stephen,  J.)  Statutes  passed  in  England 
since  the  settlement  of  a  Colony  do  not  extend 
there,  unless  by  express  terms  or  unavoidable 
construction. 

The  Prisoners'  Counsel  Act,  sec.  2,  is,  howeyer, 
declaratory^  of  the  law,  and  a  legislatiro  recogni- 
tion of  the  principle,  erroneously  oYerruled  by 
Collier  v.  Hicks,    Ex  parte  NichoUs,  123. 

1  Vic,  cap.  85,  sec.  11  (adopted  2  Vic,  No. 
10).  Offences  against  the  person,  Reg,  v. 
Weldon,  £60. 

1  ft  2  Vic,  cap.  2,  BOC  2.— The  property  in 
Quit  rents  should  be  laid  in  the  Queen.  Win- 
deyer  v.  Riddell,  295. 

5  ft  6  Vic,  cap.  36  (waste  lands  of  Crown). 
Att,'Oen.  r.  Brown,  318. 

5  ft  6  Vic,  cap.  36,  sec  f^—Byers  V,  Brown, 
1136. 

5  ft  6  Vic,  cap.  76,  ss.  2,  6,  9,  and  11. 

Martin  o.  Nicholson,  618. 

6  ft  7  Vic,  cap.  7.— Conveyance  by  wife  of 

convict.    Brown  v.  Tindall,  1286. 

9  ft  10  Vic,  cap.  104.  Busden  V.  Weeks, 
1406. 

9  ft  10  Vic,  cap.  104  (Grant  of  Common- 
age).   JTallv,  Gibson  (No.  2),  1125. 

9  ft  10  Vic,  cap.  104,  sec.  4.    BTarJif  v. 

Wise,  897. 


11  ft  12  Vic,  cap.  43.— JuBtices— amend- 
ment.   Ex  parte  W  Cullttm,  684. 

11  ft  12  Vic,  cap.  43,  ss.  14  and  35.    ^^ 

parte  Rose,  1163. 

11  ft  12  Vic,  cap.  44,  sec  5.    ^x  parte 

Hogan,  880. 

18  ft  19  Vic,  cap.  54,  sec  2.   B^dtn  v. 

Weekes,  1403. 

18  ft  19  Vic,  cap.  56,  sec.  4.   Busden  o. 

Weekes,  1406. 

22  ft  23  Vic,  cap.  35,  sec.  19.     Badham  v. 
Shiel,  1440. 


6  Gteo*  rV,  Nc  22. — ^Valuable  consideration 
— bona  fides — Priority.  Doe  d.  Peacock  p.  JSTuiy, 
829  ;  Oannon  v.  Spinks,  947. 

9  Gee  rV,  No.  12  (Dividing  fences).  Bodd 
V,  Campbell,  326. 

9  G^eC  IV,  No.  14,  sec.  1.— PubUc  Enter- 
tainments.   Beg.  V.  Egan,  688. 

10  Geo.  IV,  No.  9.    Ez  parte  Nicholls,  134. 

2  WilL  IV,  Nc  7,  sec  5.  — Qooda  were 
attached  in  the  hands  of  a  small  number  of  the 
members  in  a  certain  partnership  Company,  by  a 
writ  issued  against  them  individually,  to  satisfy 
the  defendant's  debt  to  the  plaintif&. 

Seld,  that  under  sec.  6  of  2  Will.  IV,  No.  7, 
the  writ  was  rightly  served  on  the  persons  in 
whose  power  the  goods  were,  without  joining  the 
other  members  of  the  Company  (per  the  Chief 
Justice  and  Stephen,  J.,  Willis,  J,,  dissentiente), 
Fisher  v.  Wilson,  155. 

3  Will.  IV,  No.  3,  sec  35.    Doe  d.  Cotton 

V,  Farrall,  403. 

3  Will.  rV,  No.  6,  sec  18  (see  Shipping— 
Navigation).    Pater  son  v.  Knight,  497. 

4  Will.  rV,  No.  1.— Water  Supply  of  Sydney. 
Cooptr  V,  Corporation  of  Sydney,  765. 

4  Will.  IV,  No.  3,  ss.  14  and  20.    Oliver  p. 

Elliott,  901. 

4  Will.  IV,  No.  3 -Impounding— Disputed 
Station  Boundaries.    Eales  v.  Nowland,  702. 

4  Will.  IV,  No.  7,  sec  40.  ExparU  Boyne, 
894. 
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4  Will.  rV,  No.  9.~Courb  of  Claims.  Terry 
V.  flTi/MH,  622;  Clarke  V.  Tetry,  763;  Cochroft 
V.  Saney,  1051. 

5  Will.  rV,  No.  2. — A  marriage  without  the 
written  declaration  required  bj  the  Act  acquires 
no  Taliditj,  but  (per  Dickintotiy  J.)  is  not  roid 
thereby.    Sey.  v.  Soberfs,  54  i. 

5  WilL  rV,  No.  2,  is  inconsistent  with  the 
application  to  the  Colony  of  the  English  Marriage 
Act,  4  Geo.  IV,  cap.  76.  S.  v.  Malony,  74;  and 
see  Rey,  v.  Bondetoorth,  870. 

5  Will.  IV,  No.  20.  Willis  V.  Campbell, 
934,  937  ;  ex  parte  Younger,  1403 ;  Alexander  v. 
Mayor  of  Sydney,  1451. 

5  Will.  rV,  No.  21.  (Court  of  Claims). 
Walker  v.  Webb,  253;  Speneer  v.  Oray,  477; 
Clarke  v.  Terry,  763;  Terry  v.  Osborne,  806; 
Cockroft  V.  Hancy,  1051. 

6  Will.  IV,  No.  1.    :Ex  parte  Godfrey,  1017. 

6  Will.  rV,  No.16.— Crown  grant  by  Governor 
in  individual  name— uncertainty  in  description. 
Doe  d,  Devim  v.  Wilson,  722. 

7  Will.  IV,  No.  3.  Purves  v.  Lany^  955 ; 
Parves  v.  A,  G.  and  Lany,  1189. 

7  Will.  IV,  No.  6,  does  not  invalidate  mar- 
riages per  verba  de  praesenti,  (Dickinson,  J.) 
Meg.  V.  Roberts,  541*. 

8  Will.  rV,  No.  3,  sec.  2.  Hatfield  V.  Alford, 
846. 

8  Will.  rV,  No.  5.  :Ex  parts  Uev,  G,  King, 
1307. 

8  Will.  IV,  No.  6,  8S.  55, 56,  and  57.    ^x 

parte  Watt,  1461. 

8  Will.  rV,  No.  7.  Pyrves  v.  Lang,  955 ; 
Turves  v.  A,  G,  ani  Lang,  1189. 

2  Vic,  No.  18,  sec.  80.  Ex  parts  Pearce, 
189. 

3  Vic,  No.  7,  sec.  4.— Proof  of  marriage  by 
original  register,     Reg,  v,  Taafe,  713. 

3  Vic,  No.  9,  sec  44,  docs  not  give  Justices 
power  to  convict  simmarily.    Reg.  v,  Mann,  183. 

3  Vic,  No.  15  (Arrest).  Nathan  v.  Legg^ 
ICl. 

4  Vic,  No.  5.    Ex  parte  Rose,  1168. 


4  Vic,  No.  5,  sec  4. — "  Direct "  evidence  of 
marriage.    Ex  parte  Hogan,  880. 

4  Vic,  No.  5,  sec.  11.  Ex  parte  Armstrong, 
1123. 

4  Vic,  No.  6  (Writ  of  Foreign  attachment). 
Kenny  v.  Teas,  820;  ex  parte  Smithy  945. 

4  Vic,  No.  6,  SS.  6  and  23.  Polack  v.  Milne, 
876. 

4  Vic,  No.  18,  sec.  3.  Turves  v.  Lang,  956  ; 
Turves  v,  A.  G,  and  Lang,  1189. 

4  Vic,  No.  22,  sec  10.— (Crown  Prosecutor). 
Reg,  V,  Hodges,  201 ;    Reg,  v.  Walton,  706. 

4  Vic,  No.  22,  sec  13.  Macdermott  v, 
Devslin,  243. 

4  Vic,  No.  22,  sec.  27.  Reynolds  v.  Tree, 
402. 

4  Vic,  No.  23,  sec.  4. — A  tales  is  not  limited 
to  trials  at  nisi  prius  at  the  assizes.  Hall  v, 
Tawley,  169. 

5  Vic,  No.  9,  sec  9.  Macdermott  v.  Develin, 
243. 

5  Vic,  Nc  9,  sec  lS—(SemMe)  The  20th 
section  of  the  Jury  Act.  11  Vic,  No.  20,  has  not 
put  it  out  of  the  power  of  the  Court,  or  a  Judge, 
to  compel  a  person  to  submit  his  cause  of  action 
to  arbitration,  under  5  Vic,  No,  9,  s.  18.  Ouitrim 
v.  Bowden,  417. 

5  Vic,  No.  9,  sec.  31.  Winchester  v, 
Hutchinron,  1355. 

5  Vic,  No.  9,  sec  43.— The  Judges,  suspect- 
iog  a  breach  of  duty  in  an  officer  of  the  Court, 
who  had  charge  of  certain  sums  of  money, 
ordered  him  to  pay  over  the  same  to  another 
officer,  and  in  default  of  such  payment  authorised 
the  issue  of  writs  of  fi.  fa,  against  him  under 
sec  43  of  5  Tie,  No.  9.  On  application  to  set  the 
writ  aside. 

Held,  that  the  case  fell  within  the  mischief 
contemplated  by  the  statute,  and  within  the  words 
of  the  section,  but,  semble,  a  ease  primes  impress 
sionis.    Ex  parte  Hunter,  165. 

5  Vic,  No.  17,  sec  5.— (Insolvency.)  In  re 
Coxen,  223. 

5  Vic.  No.  17,  SS.  5,  6,  and  33.  Gannon  V, 
Spinks,  947. 
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5  Vic,  No.  17,  SB.  5,  6, 7,  and  8.     ^^rry  v. 

SimpsoHf  997. 

5  Vic,  No,  17,  sec.  8.  Bank  of  Ausiralatia 
V.  Earrit,  1337  j   Wd^on  v.  Cohcrojt,  1267. 

5  Vic,  No.  17,  88.  8  and  12.   MorrU  v. 

Taylor,  978. 

5  Vic,  Nc  9,  88.  33,  34,  and  37.— (Insol- 

yency).     In  re  Coxen,  223. 

6  Vic,  No.  17,  8ec  4L— Preferential  claims. 
In  re  WhiUelf,  411. 

5  Vic,  No.  17, 88. 43and94.— (Insolrency.) 

Ih  re  Peek,  171. 

5  Vic,  No.  17,  8ec  55.— (InsoIveDcy.)  In 
re  Hughes,  265. 

5  Vic,  No.  17,  sec  73.     Beg,  v.  Knight,  582. 

5  Vic,  No.  17,  sec  74.  Beg.  v,  Snelgrove, 
90i. 

5  Vic,  Nc  17,  88.  86  and  99.  Satlingden 
V.  Bate,  994. 

6  Vic,  No.  3.    Bx  parte  Waft,  1461. 

6  Vic,  No.  16.— (Electoral  Act)  Courts  of 
BeTision.    Ex  parte  AsktoM,  174. 

6  Vic,  No.  16,  88.  36,  46,  47,  and  48. 

Martin  v.  NichoUon,  618. 

7  Vic,  No.  12,  sec,  12.— (See  Shipping— 
Nayigalion.)     Patereon  v.  Knight,  497. 

7  Vic,  No.  13.  Beg.  v.  Lang,  6S7 ;  Bx  parte 
Chung,  1438. 

7  Vic,  Nc  13.,  sec  4.    Slapp  v.  Well,  649. 

7  Vic,  Nc  16.  (Conveyance  by  married 
TToman.)     Brown  v,  Tindall,  1296. 

7  Vic,  No.  16,  eec  11.— (Registration.)  Doe 
d.  Irving  v.  Oannon  (No.  1),  385  j  Doe  d.  Irving 
V,  Gannon  (No.  2) ,  400 ;  Doe  d.  Cooper  v.  Hughes, 
419. 

7  Vic,  Nc  16,  sec,  2L  Winchester  v, 
Hutchinson,  1355. 

7  Vic,  Nc  19,  sec  8.— (Insolyency.)  In  re 
Cozen,  223  ;   Cannon  v.  Spinks,  947. 

7  Vic,  No.  21,  sec  17.     Bx parte  Deedo,  193. 

8  Vic,  No.  2,  88.  4  and  5.  Bz  parts  Erwin, 
816. 


9  Vic,  Nc  27. — ^Disobedience  of  orders  of 
Master^s  Deputy.    Ex  parte  Byan,  876. 

9  Vic,  Nc  27,  sec  2.  Bx  parU  Bvenueil^ 
813. 

10  Vic,  Nc  7,  sec  3.    Doe  d.  Long  r.  Z>e- 

laney,  502. 

10  Vic,  Nc  %i  sec  2.  Bx  parU  JTfMJM*, 
792. 

10  Vic,  Nc  10.— Where  a  plaintiff  at  a  Fetsy 
Sessions  abandons  the  excess,  in  order  to  bring 
his  claim  within  £10,  this  should  be  shoirn  on 
the  record.    Beg,  v.  Smith,  USD. 

10  Vic,  Nc  10,  sec  9.— SmaU  debts—split- 
ting demands.    Bx  parte  Anderson,  746. 

10  Vic,  No.  11,  sec  IL  WUUs  v.  Campbell, 
932. 

11  Vic,  Nc  2. — Tenements  recovery.  Ex 
parte  Boherts,  775 ;  Ex  parts  MCullum,  684. 

11  Vic,  Nc  13;  sec  L— Defamation.  Smiih 
V,  Nash,  594, 

11  Vic,  No.  13,  sec  2L— New  trial  in  action 
for  sltfnder.    Darby  v.  Beid,  704. 

11  Vic,  No.  13,  sec  4.  Hughes  v.  Kemp,  516 ; 
Armstrong  v.  Parkinson,  1021 ;  Morgan  v.  Irby, 
1149  i  Maistsr  v,  Hipgrave,  1254. 

11  Vic,  Nc  13,  sec  12.    Beg,  V.  Lang,  1133. 

11  Vic,  Nc  20,  sec  15.    Beg.  v.  Lang,  687. 

U  Vic,  No.  20,  sec  20.— (&»iie)  The  20th 
section  of  the  Jury  Act^  11  Vic,  No.  20,  has  not 
put  it  out  of  the  power  of  the  Court,  or  a  Judge, 
to  compel  a  person  to  submit  his  cause  of  action 
to  arbitration,  under  5  Yic,  No.  9,  s.  18.  OaUtrim 
V,  Boufden,  417. 

11  Vic,  Nc  20,  88.  23  and  24.    Beg.  f. 

Wright,  (j54. 

11  Vic,  No.  20,  sec  33.— Does  not  apply 
where  there  is  no  trial.  Bank  of  Amsiralasia  v. 
Walker,  504. 

11  Vic,  Nc  3a-The  Statute  11  Vic,  No.  88, 
makes  a  certified  copy  of  the  enrolment  of  a  grant 
primary  eridence  of  the  grant,  without  proof  that 
the  original  grant  cannot  be  produced.  The  en« 
rolment  of  granfca  in  the  Begistrar's  book  most  be 
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presumed  to  be  correcfc  (per  the  Chief  Justice 
and  Manning,  J.,  Diekinsonj  J.,  ditsentiente). 
Doe  d.  Bowman  v.  Jd'Keon,  475. 

12  Vic,  No.  1,  sec  6.    Il[vghes  V.  Kemp,  516. 

13  Vic,  No.  8**— Application  for  reserTation 
of  a  point  must  be  before  yerdict.  Seg.  v.  Mar" 
ringtom,  643. 

13  Vic,  No.  28,  88.  6  and  7.— Seamen— 
{Semble.)  The  forfeiture  .of  wages,  created  bj 
sec.  7  of  the  Seamen's  Act,  and  the  punishment 
of  imprisonment  proTided  by  sec.  6  are  cumulatire. 

A  seaman,  guiltj  of  an  act  of  insubordination 
and  ordered  off  duty  by  th<)  Captain,  does  not 
thereby  become  liable  to  forfeiture  as  "  absent 
from  duty." 

There  is  nothing  in  sec.  7  of  the  Act  to  limit 
its  epplication  to  offences  committed  in  port  only. 
JSx  parte  Towns,  708. 

13  Vic,  No.  29,  88.  49  and  55.    JEx  parte 

Ward,  872. 

14  Vic-,  Nc  9.    ^x  parte  Gay  nor,  1299. 

14  Vic,  Nc  9,  8ec  l.—^eg,  V,  SttHerworth, 
671. 

14  Vic,  Nc  9,  sec  8.  Armstrong  v.  O'Brien, 
1235. 

14  Vic,  No.  41.    Sx  parte  Watt,  1461. 

14  Vic,  No.  41  (public  duty  of  Corpoiation 

to  supply  water).    Bz  parte  Ha  mil  ion,  1233. 

14  Vic,  Nc  41,  88.  71  and  72  (Sydney 
Water  Supply) .  Cooper  v.  Corporation  of  Sgdneg, 
765. 

14  Vic,  No.  41,  8eC  100.  Alexander  v. 
Mayor  of  Sydney,  1451. 

14  Vic,  No.  43,  sec  9.— A  commitment 
under  the  Masters  and  Servants  Act  which  omits 
to  allfge  that  the  defendant  had  entered  on  his 
serrice  or  that  the  contract  wai  in  writing  is 
defective ;  but  this  may  be  amended  by  sec.  9  of 
the  Prohibition  Act  of  1850.  Ex  parte  Eoennett, 
813} 

^—  and  in  the  case  of  the  oonyiction  of  an 
apprentice.  Bx  parte  Brtoin,  816 ;  also,  Beg.  v, 
Bttttenoorth,  671. 

15  Vic,  No.  4,  sec  3«  ^x  parte  Landresan, 
871. 


15  Vic,  No.  11,  sec  22.  Bx  parte  Cock- 
hum,  1012. 

16  Vic,  No.  1  (Acts  Shortening).  Terry  v. 
HosJcing^,  819  ;  Beg,  v.  Smith,  1382. 

16  Vic,  Nc  14,  sec  8.    Beg.  v,  Tudor,  1023. 

16  Vic,  No.  24  (distinguished  from  the 
statute  of  monopolies).  Morewood  v.  Flower, 
1109. 

16  Vic,  No.  46,  dec  35.  Spier  V,  Hunter 
Biver  S.  N,  Co,,  1351. 

17  Vic,  No.  3,  sec  6.    Beg,  v,  Jones,  1385. 

17  Vic,  No.  21  (expunction  of  inadmissible 
averments).  Dumaresq  v,  Bohertson  (No.  1), 
1090. 

17  Vic,  No.  21,  SS.  15  and  16.  Kenny  v. 
Teas,  820. 

17  Vic,  Nc  21,  88.  95  and  174.  Morris  V, 
Taylor,  978. 

17  Vic,  No.  31,  sec.  18.  Freeman  v.  M'Gee, 
IOC'9. 

17  Vic,  No.  33-  Hood  V.  the  Corporation  of 
Sydney,  1294;  ex  parte  Watt,  1461. 

17  Vic,  No.  34.  Hood  V,  the  Corporation  of 
Sydney,  1294. 

17  Vic,  No.  35i  Lord  V.  City  Commissioner. 9 , 
912. 

17  Vic,  No.  36,  SS.  9  and  U.  Bx  parte 
Douglas,  1456. 

17  Vic,  No.  38,  sec  9.  Bx  parte  Hamilton, 
1233. 

17  Vic,  No.  39,  sec.  10.  Bx  parte  Cockhurn, 
1012. 

18  Vic,  No.  28,  88.  1  and  36.  Bx  parte 
Boyne,  894. 

19  Vic,  No.  2,  sec  2.  WHson  v.  Coheroft, 
1267. 

19  Vic,  No.  2i,  sec.  10.     /»  re  Heahj,  1129. 

19  Vic,  No.  34  (refusal  of  Eegistrar  to  receive 
irregular  registration).  Blackett  v.  Newman, 
1117. 

19  Vic,  No.  36.  Hay  V.  Bergin,  1258; 
Graham  v.  Fennell,  1857. 

20  Vic,  No.  15  (^td  necessarf  in  declara- 
tion).   Dumaresq  v»  Bobertson  (No.  1),  1090. 
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20  Vic,  No.  16  (rigtt  of  Crown  to  plead 
double).    Dumaretq  v,  Rohertton  (No.  2),  1124, 

20  Vic*,  No.  15.  Dumaretq  v,  RoherUon 
(So.  8),  1291. 

20  Vic,  No.  28,  88.  2,  3,  and  5.   ^x  parte 

Tighe,  1100. 

20  Vic,  No.  31, 88. 44, 45,  and  47.  Jeffreys 

V,  Leonard^  1133. 

20  Vic,  No.  31,  8ec  17.  Sutton  V.  Lintot, 
1229. 

20  Vic,  No.  3a  JSx  parte  Watt,  1461  j 
Hood  V.  the  Corporation  of  Sydney ^  1294. 

20  Vic,  No.  33, 8ec  55.  Alexander  v.  Mayor 
of  Sydney,  li&l. 

22  Vic,  No.  6,  86C  8.  ^x  parte  Arnutrony, 
1122. 

22  Vic,  No.  6,  8eC  9.     Bey.  v.  Smith,  1382. 

22  Vic,  No.  7,  8eC  1  (hostile  witness).  Rey. 
V.  Lynch,  1120. 

22  Vic,  No.  13.    ytcholh  V,  Peisley,  1380. 

22  Vic,  No.  13,  88. 1-7  and  79.    Serry  V. 

Graham,  1493. 

22  Vic,  No.  17.    Sutden  v.  Weehes,  1406. 

22  Vic,  No.  18  (jurisdiction  of  District 
Court  when  a  corporation  is  defendant).  Ex 
parte  JIanoood,  122  i. 

22  Vic,  No.  18,  88.  62  and  63.  Johnston 
V.  Rooke,  1227. 

22  Vic,  No.  18,  8eC  94.  ^J?  parte  Church, 
1303. 

22  Vic,  No.  18, 88. 94, 98,  and  99.    O'Neill 

V.  Browne,  1278. 

22  Vic,  Nc  19,  860. 116.  Bell  0.  the  Rail- 
way Commissioner,  1399. 


STATUIE  OF  FfiAUDS. 

See  CoKTRACT  — Yendob  and  FUBCnASBB. 


STATUTE  OF  LIMITATIONS. 

See  LiMiTATiosrs. 


STOLEN  FB0PEBT7. 

Recovery  of  stolen  property.      Fitzgerald  v. 
Luck,  118. 


SUPREME  COURT. 

Port  Phillip  Judge.— The  Resident  Judge 
of  Port  Phillip  is  a  Judge  of  the  Court  of  79'ew 
South  AVales,  and  in  that  capacity  has  an  exclu- 
eive  original  jurisdiction  in  his  district,  but  he 
has  also  an  auxiliary  jurisdiction  in  New  South 
Wales,  and  has  power  to  issue  writs  of  j^xecution 
to  the  Sheriff,  in  Sydney,  to  enforce  his  judg- 
ments, under  4  Tic,  No.  22,  s.  13,  and  5  Vic, 
No.  9,  8.  9.    JIacdermott  u.  Develin,  213. 

Illegal  Foreign  8enteiice— Release.— The 

Supreme  Court  has  jurisdiction  to  order  the 
release  of  a  prisoner  confined  in  this  country 
under  an  illegal  sentence  cf  a  Foreign  Courts 
Rey.  V,  Murray,  287. 

Exhumation  of  dead  body,— The  Supreme 

Court  has  jurisdiction  to  order  .the  exhumation 
of  a  body,  for  the  purpose  of  a  post  mortem 
examination,  though  an  inquest  has  already  been 
held.    Reg.  v.  Clarkson,  598. 

Exchequer  Jurisdiction. — An  action  against 

the  Colonial  Treasurer  and  a  collector  of  quit- 
rents  for  trespass,  by  breaking  into  the  plaintiff's 
house,  and  for  the  seizure  and  sale  of  plaintifTs 
goods  for  arrears  of  quit- rents,  is  one  in  which 
the  Crown  is  interested,  and  an  application  for 
its  remoTal  into  the  Exchequer  Jurisdiction  of 
the  Court  must  be  granted. 

The  Court  has  no  means  of  accomplishing  this 
but  by  directing  that  the  action  henceforth  shall 
be,  and  be  deemed  and  taken  to  be,  speciflcaUj  in 
that  jurisdiction.  Winieyer  v,  Riddelly  295  s 
and  see  Rfg.v.  G'Connell,  117. 

Election8. — The  Supreme  Court  has  no  juris- 
diction to  decide  a  question  of  disputed  election 
to  the  Legislative  Council.  Martin  v»  Nicholson, 
618. 

Jurisdiction   to    issue    Sci.    Fa.— The 

Supreme  Court  has  a  Common  Law  jurisdiction 
to  entertain  a  Scire  Facias  for  the  repeal  of  a 
Crown  grant,  and  the  9  Geo.  IV,  cap.  83,  sec.  11, 
confers  the  same  power.  Reg.  v.  MIntosh  (Ko.  1), 
63O. 

Circuit  Court— costs.— The  Judge  presiding 
over  a  Circuit  Court  has  no  power  tj  grant  a 
certificate  to  doprire  plaintiiF  cf  costs,  as  at  Kin 
Frius  in  Sydney,  the  Circuit  Courts  being  distinct 
tribunals. 
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The  statute  43  Eliz.,  c.  6,  even  if  in  force,  has 
heen  yirtuallj  repealed  hj  the  practice  established 
under  the  present  rules  of  Court. 

(Per  tike  Chief  Justice)  The  43  Eliz.,  c.  6, 
never  was  in  force  in  the  Colonj.  M* Donald  v. 
Elliott, Ihl. 

Offences  on  high  seas— British  ship.— 

The  Supremo  Court  has  jurisdiction,  under  9  Geo. 
IV,  c.  83|  s.  4,  in  the  case  of  the  murder  of  a 
natire  of  New  Caledonia,  bj  the  captain  of  a 
British  yessel,  on  board  the  said  yessel,  while 
Ijing  in  a  baj  of  the  island,  although  the  bay  is 
within  the  jurisdiction  of  the  French  Goyernment. 

It  is  immaterial,  under  the  aboye  circumstances, 
whether  the  murder  was  done  bj  or  upon  a 
British  subject  or  an  alien. 

An  allegation  in  the  indictment  that  the 
prisoner  is  a  British  subject  is  mere  surplusage. 

Eyidence  that  the  prisoner  had  for  a  consider- 
able period  commanded  the  yessel,  and  that  during 
that  time  she  sailed  under  British  colours,  unre- 
butted  and  unexplained,  is  sufficient  proof  that 
the  yessel  is  British. 

The  Statutes  39  Geo.  Ill,  c.  37,  and  9  Geo. 
IV,  c.  81,  mentioned.    Reg,  v.  Soss,  857. 

Discharge  of  bail. — The  Court  has  the  power 
to  discharge  bail  given  bj  a  person  arrested  under 
a  ca.  re.,  but  the  exercise  of  it  is  discretionary. 
Itoherts  V,  Morton,  946. 

Exercise  of  power  of  Lord  Chancellor.— 

The  Court  has  authority,  in  the  exercise  of  the 
same  powers  as  are  ye&ted  in  the  Lord  Chancellor, 
to  issue  a  writ  of  error,  ordering  its  members, 
sitting  in  exercise  of  the  common  law  jurisdiction, 
to  hear  a  case. 

It  is  sufficient  if  a  writ  of  error  be  authenticated 
in  the  ordinary  mode  by  the  seal  of  the  Court. 
Australian  Trust  Co,  v.  Berry,  992. 

Besignation     and    reappointment    of 

Judge. — ^When  the  Judge  who  tried  a  case 
resigned,  was  then  appointed  Acting  Chief 
Justice,  and  subsequently  made  an  order,  that 
execution  should  issue  notwithstanding  a  notice 
of  motion  for  a  new  trial, 

Held,  he  bad  no  jurisdiction,  for,  although  the 
same  indiyidual,  he  was  not  the  same  Judge  who 
had  tried  the  case.     Solomon  v,  Bangar,  1289. 


Legality  of  Colonial  Statutes.— -S^^c^)  the 

Courts  of  a  Colony  have  the  power,  and  arc 
under  the  obligation  to  decide,  whether  an  Act  of 
the  Colonial  Legislature  is  in  contrayention  to  an 
Act  of  the  Imperial  Parliament,  and  conse- 
quently not  binding  on  the  inhabitants  of  the 
Colony.     RusJen  v,  Weeket,.liXiQ, 

Officers  of  the  Court.— Order  to  officer  of 
the  Coiirt  enforced  by  issue  ola  Jl.fa.  Ex  parte 
Hunter,  1G5. 

IXNANT. 
See  Lakdlobd  and  Tenant. 


TENURE. 
Tenure  of  land  in  New  South  Wales. 

Attorney-  General  v.  Brown,  312. 


TITLE. 

See  Bbgistsation—Tbndob   and  FrRCHABSB 

&c. 

Pretence  titles. — Cannon  V,  Keighran,  170  ; 
Doe  d.  Peacock  v.  King,  829. 


TRESPASS. 
Trespass  ab  initio— distress.— The  officer 

of  the  Crown  haying  distrained,  is  bound  to 
remove  the  goods  at  once,  and  failing  to  do  so 
becomes  a  trespasser  ah  initio,  for  he  entered 
under  the  general  authority  of  the  law. 

The  goods  taken  should  not  haye  been  sold  till 
after  the  expiration  of  fifteen  days  from  their 
seizure,  as  laid  down  by  51  Hen.  Ill,  c.  4.  TFtit- 
deger  v.  Riddell,  295. 

Trespass  to  close— aggravation.— The  de- 
claration stated  that  a  trespass  upon  the  plain- 
tiff's close  by  the  defendant,  and  a  seizure  and 
conrersion  of  his  chattels  also  on  the  said  close. 
Flea,  that  the  close  was  the  defendant's.  The  ques- 
tion was  whether  the  trespass  to  the  goods  was  a 
substantive  grievance,  or  merely  an  aggravation 
of  the  trespass  to  the  close. 

Held,  that  the  plaiotifTs  demurrer  to  the  plea 
was  good,  that  the  taking  of  goods  cannot  be 
supposed  any  part  of  the  manner  in  which  the 
close  was  trespassed  on,  and  that  the  language  of 
the  declaration  did  not  warrant  the  defendant  in 
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supposing  that  it  was  alleged  as  a  mere  aggrara- 
tion  of  the  troapass  to  the  close.  Waist  v.  Sirrisy 
303. 

Plaintiff  trespasser  on  Grown  land.~ln 

an  action  for  trespass  on  certain 'Crown  lands  in 
the  possession  of  the  plaintiff,  it  was  held,  on 
demurrer  to  the  defendant's  plea,  alleging  that  he 
held  a  depasturing  license  from  the  Crown,  that 
the  defendant  must  succeed,  and  that  the  license, 
though  it  gave  no  actual  property  in  the  laud 
against  the  Crown>  would  convey  to  the  holder  a 
defeasible  right  to  go  upon  the  land,  for  the  pur- 
pose of  depasturing,  notwithstanding  its  posses- 
sion by  any  person  not  holding  such  a  license, 
Borthwick  v.  Bin^le^  884. 

Trespass  ab  initio— Jtfbore  v, Furlong^  397. 

Station— disputed  tract.— In  an  action  for 
trespass  to  a  sheep  station,  in  which  the  defen- 
dant has  pleaded  ''not  possessed,"  the  plaintiff 
is  entitled  to  prove  possession  of  the  part  of  the 
station  trespassed  on,  by  showing  that  the 
former  occupier,  from  whom  he  purchased,  occu- 
pied the  ground  in  question.  Lester  v.  Girard, 
463. 

Trespass— right  of  way— plan.— -ff««»a» 

V.  Cooper,  634. 

Trespass  ab  initio— di8tres8.~A  defen- 
dant, who  had  distrained  legally,  but  sold  the 
distress  without  appraisement  as  required  by 
Statute,  was  held  not  to  be  a  trespasser  ab  initio, 
the  sevei'al  acts  of  trespass  being  divisible  by  11 
Geo.  II,  cap.  10,  sec.  19.     Slopp  v.  IFebb,  64'.). 

Conveyance  of  land  with  reservation 

— Trespass  thereon. — The  plaintiff  having 
brought  an  action  for  trespass  in  respect  of  cer- 
tain land,  conveyed  to  him  with  a  certain  reserva- 
tion, was  nonsuited.  Held,  that  the  question, 
whether  the  acts  of  trespass  were  upon  the 
reserved  portion  or  not,  was  for  the  ju^y,  Emery 
V  Armstrong,  887. 

Illegal  occupation  of  Crown  land.— An 

unlicensed  occupier  of  Crown  lands  cannot  main- 
tain an  action  of  trespass  against  an  intruder, 
his  own  occupation  being  rendered  wholly  illegal 
by  the  imposition  of  penalties  for  such  an  act 
under  section  4  of  9  and  10  Yiet.,  c.  104.  SarJy 
v.  Wise,  897. 


Waterway— Suit  between  trespassers 

on  Crown  land. — Tlie  plaintiff  and  defendant, 
owning  certain  adjoining  lands  bounded  by  Dar^ 
ling  Harbour,  encroached  upon  the  said  harbour 
by  filling  in  the  shallow  water  before  their  pro- 
perties, a  small  port  between,  however,  being 
left  as  a  waterway.  The  plaintiff  justified  her 
encroachment  by  a  license  from  the  Crown.  The 
waterway  having  been  obstructed  by  the  de- 
fendant. 

Held,  that  plaintiff,  if  proved  to  be  a  licensed 
occupant,  had  an  interest,  beyond  mere  possession, 
which  would  entitle  her  to  an  injunction  against 
the  defendant  to  prevent  injnry  to  her  use  of  the 
waterway.  But  the  defendant's  intrusion  being 
only  on  the  Crown,  the  plaintiff,  if  an  intruder 
also,  could  claim  no  relief  against  the  damage 
resulting  from  the  defendant's  trespass.  Wilshire 
V,  Dearin,  1000. 

Trespass  to  enforce  invalid  agreement. 

— ^Where  an  action  of  trespass  is  brought,  really 
to  enforce  an  agreement  rendered  invalid  by  the 
statute  of  frauds,  a  plea  of  the  statute  is  a  good 
answer  to  the  cause  of  action.  Sutton  r.  Lintot, 
1229. 

Plea  *'not  possessed"— Continuing  tres- 
pass— Damages. — ^The  Court  had  power  to  make 
the  rule,  of  August  12»  1866,  that  the  plea  of 
not  possessed,  or  that  the  close  was  not  the  plain- 
tiff's close,  shouUl  put  in  issue  only  the  fact  that 
the  plaintiff  had  exclusive  possession  when  the 
defendant  entered,  but  not  any  circumstances 
which  made  the  entry  lawful,  eg,,  a  Crown  Grant 
to  the  defendant. 

A  person  in  exclusive  possession  of  any  land  in 
the  Colony  can  maintain  trespass  against  a  person 
without  better  title  trespassing  on  him,  and  the 
latter  oinnot  by  the  very  act  of  trespass,  imme* 
diately  and  without  acquiescence,  give  himself 
what  the  law  understands  by  "  possession."  If, 
therefore,  the  first  person  in  the  plaintiff's  line 
was  in  exclusive  possession  of  the  locus,  before 
the  first  in  the  defendants'  oame  on  it,  and  thence 
the  possession  jjassed  through  other  persons  to 
the  plaintiff,  and  if  neither  the  plaintiff  nor  any 
in  his  line  acquiesced  in  the  trespasses  of  any  in 
the  defendants',  the  plaintiff  could  maintain  an 
action  against  the  defendants,  not  for  trespassing 
before  the  plaintiff  came  into  possession,  but  fur 
continuing  to  trespass  after  the  plaintiff  entered. 
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.  Discussion  of  the  principles  to  guide  a  jury  in 
assessing  damages  in  such,  an  action.  Nowland  v. 
Sumphrejf,  1167. 

Trespass  to  land  and  goods— Aggrava- 
tion—Crown  license. — In  an  action  for  tres- 
pass to  land,  and  taking,  driving  about,  and 
impounding  sheep,  defendants  pleaded,  plaiatifP's 
possession  being  admitted,  tliat  the  land  was  the 
property  of  the  Crown,  and  that  G-.  was  a  tenant  of 
the  Crown,  for  depasturing  purposes,  and  there- 
fore entitled  to  possession,  by  whose  authority  the 
trespasses  were  committed. 

Seld^  that  the  plea  was  good,  although  it  did 
not  show  that  the  trespasses  were  necessary  to  the 
exerciss  of  G/s  rights,  that  G-.  had  preriously 
eatered,  or  that  plaintiff's  occupation  was  not 
legal. 

Also,  that  no  allegation  was  needed  of  the  un- 
lawfulness of  plaintiff's  possession,  since,  if  law- 
ful, it  was  matter  for  reply. 

The  cliarge  as  to  the  scattering  and  driving 
about  of  plaintiff's  cattle  being  a  substantiTe  one, 
a  plea,  assuming  to  jastify  sU  the  trespasses  to 
the  cattle  on  the  ground  that  they  were  taken 
damage  feasant  and  impounded,  is  bad.  Acts  of 
trespass,  stated  in  a  declaration,  which  are,  or 
may  be,  distinct  from,  and  unconnected  with 
others  in  the  same  count,  are  not  to  be  deemed 
aggraTations  of  the  latter,  but  as  substantive 
trespasses.     Hay  v.  BBrgiuy  125S. 

Station— Exclusive   possession.— In  an 

action  for  trespass  to  a  station  evidence  was  given 
of  an  admission  by  the  plaintiff  that  certain  lands, 
between  the  plaintiff's  and  defendant's  stations, 
were  not  part  of  his  station,  although  his  stock 
had  been  allowed  to  graze  thereon.  Evidence 
was  also  given  that  at  the  time  of  the  admission 
defendant's  station  had  not  been  occapied  by 
bim.  There  was  no  evidence  of  any  occupation 
license  by  the  Crown. 

Heldf  if  both  parties  had  been  in  possession  of 
their  stations,  and  mutually  asserting  exclusive 
possession  of  the  lands  in  dispute,  such  an  admis- 
sion by  one  would  natarally  mean  that  the  other 
was  the  earlier  occupant,  but  such  could  not  be 
the  inference  where  it  was  clearly  proved  that 
the  disputed  tracts  were  exclusively  fed  over  by 
the  cattle  of  the  plaintiff  and  long  before  any 
other  person  claimed  them* 


The  plaintiff  therefore,  as  having  been  in  exclu- 
sive possession^  was  entitled  to  succeed  against 
any  intruder,  without  authority  from  the  Crown. 
Sprinj  V.  Tate,  1860. 

Nuisajice— Abatement— Duty.— In  a  plea 

of  justification  in  trespass  it  is  not  sufRciont  to 
allege  a  duty  on  the  defendant  to  abate  an  alleged 
nuieance,  unless  the  facts  also  stated  show  that 
such  duty  arises.  An  encroachment  upon  the 
streets  of  Sydney  caused  by  rebuilding  over  the 
alignment  cannot  be  removed  without  an  adjudi- 
cation in  accordance  with  sec.  4  of  5  Will.  iy> 
No.  20.    AUxanier  v.  Mayor  of  Sydney,  1451. 


TEOVEE. 

Plea  "not  possessed."— Z'i^ojw  v,  Elyard, 
328. 

Demand— Insolvent's  goods.--There  is  no 

necessity  for  a  demand  by  the  assignee,  in  ordei: 
to  maintain  an  action  of  trover  against  persons 
who  have  removed  insolvent's  goods  after  his 
insolvency.     Wilson  v,  Cohcroft,  1267. 


TRUST  AND  TRUSTEE. 
Grantee  of  Grown  land— Trustee  for 

person  entitled. — in  1803  S.  obtained  a  lease 
of  Crown  land  for  twenty-one  year*,  reserving 
rent,  with  a  provision  for  the  purchase  of  the 
fee-simple,  by  the  lessee,  in  which  case  the  Crown 
undertook,  in  effect,  to  give  a  grant  of  the  land 
to  the  lessee,  or  other  legal  proprietor.  FUintiff 's 
claim  was  traced  by  various  conveyances  to  S. 
In  1842  defendants,  W.,  claiming  as  representa- 
tives of  a  devisee  of  S.,  after  a  reference  to  the 
Commissioners  for  Claims,  under  5  Will.  lY,  No. 
21,  and  recommendation  by  them,  received  a 
grant  of  the  property  in  question.  The  evidence 
was  held  to  show  that  plaintiffs  were  unaware  of 
defendant's  application,  and  that  W.  was  guilty 
of  fraud  and  concealment  before  the  Commis- 
sioners. The  grant  contained  the  proviso  '*  that 
the  lawful  rights  of  all  parties,  other  than  the 
grantee,  therein  named,  in  the  land  tliereby 
granted,  should  enure  and  be  hold  harmless,  any- 
thing in  the  said  grant  to  the  contrary  notwith- 
>   standing." 
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Kelif  W.  had  no  equity  as  against  the  plain- 
tiffsi  and  the  grant  having  been  made*  not  in 
pursuance  of  a  mere  promise,  but  a  stipulation  in 
a  lease,  W.  must  be  declared  a  trustee  for  them. 
The  decision  of  the  Commissioners  ouglit  to  be 
conclusiTO  unless  it  be  unconscientious  for  a  per- 
son to  retain  the  benefit  thereof.  Walker  v. 
rrehb,  253. 

Purchaser  for  value— volunteer.— Land 

in  Sydney,  occupied  by  M.,  under  the  promise  of 
a  grant  from  the  Gorernor,  was  sold  by  him  in 
1819  to  C,  who  in  1822  conveyed  the  same  for 
valuable  consideration  to  S.,  reciting  his  seizin  or 
possefsion  of  the  said  land,  in  trust  for  the  son  of 
S.)  and  in  case  of  his  death  during  his  minority, 
remainder  to  S.,  and  in  the  same  instrument  cove- 
nanted with  8.  for  good  title,  &c.  In  1824  S.  sold 
to  the  defendant,  who  had  ever  since  been  in 
possession.  The  plaintiff,  the  cestui  que  trust 
under  the  conveyance  to  S.,  having  brought  a  bill 
for  a  conveyance  of  the  property,  for  which  a 
grant  had  issued  to  the  defendant,  it  was  proved 
that  the  price  paid  by  the  defendant  to  9.  was  the 
full  value  of  the  land  at  the  time,  and  that  the 
defendant  was  satisfied  with  a  transfer  of  posses- 
sion of  the  property,  and  a  mere  receipt  for  the 
money,  on  being  assured  that  thcro  were  no  title 
deeds. 

Held,  there  was  no  constructive  notice  to  the 
defendant  of  the  trust,  but  oven  if  there  had  been 
notice,  the  plaintiff  was  a  volunteer  within  the 
statute  of  27  £liz.,  and  the  trust  in  his  favour 
was  avoided  by  the  subsequent  sale  for  value. 

The  principle  to  be  applied  by  the  Court  in  a 
case  of  this  character  was  the  same  as  that  laid 
down  for  the  guidance  of  the  Court  of  Claims, 
viz.,  that  the  right  to  obtain  the  grant  and  to 
retain  it  must  depend  upon  "  the  real  justice  and 
good  conscience  of  the  case.**   Spenser  t\  Qrai/,  477. 

Crown  grant  in  trust.— A  person  who  has 
had  twenty  years  possession  of  land,  if  he  lose  his 
possession,  may  be  efiPectually  defeat-ed,  on  his 
bringing  an  ejectment,  by  showing  actual  title  in 
another.  The  promisee  of  a  Crown  grant,  having 
by  his  will  disposed  of  his  lands  to  the  plaintiff 
and  another,  died  before  issue  of  the  grant.  Sub- 
sequently a  grant  was  made  to  the  trustees  of  the 
will  (who  by  the  terms  thereof  had  no  estate  in 


the  said  lands),  in  trust  for  the  persons  entitled 
under  the  will. 

Meld,  that  the  grant  conveyed  the  legal  e&tatp, 
as  the  testator,  under  the  will,  would  have  devised 
it,  had  he,  at  the  date  of  the  will,  the  legal  cs'ate 
in  himself.     Doe  d.  Swan  r.  3iDDougaU^  411. 

A  graTit  having  issued  for  certain  land  in 
Sydney  to  B.  and  C,  and  their  heirs  and  assigns, 
in  trust  for  E.,  with  the  usual  declaration  that  the 
land  was  given  for  building  purposes,  and  reserv- 
ation of  a  quit  rent ;  B.  on  the  decease  of  £.,  C. 
being  also  dead,  claimed  to  be  entitled  to  the  fee- 
simple. 

Held,  the  building  clause  was  not  part  of  the 
trust,  but  the  consideration  or  condition  on  which 
the  grant  was  made,  and  therefore,  on  the  death 
of  the  cestui  que  trust,  the  Statute  of  Uses  vested 
the  remainder  in  the  Crown.  And  no  "  office 
found  '*  was  necessary  to  entitle  the  Crown  to 
possession.    At tomeg- General  r.  Ryan,  719. 

Where  a  grant  was  made  in  accordance  with 
the  report  of  the  Commissioners  to  trustees  "to 
the  several  trusts  and  uses  declared  in  a  certain 
will,  the  terms  of  which  cannot  be  held  to  apply 
to  the  land  granted,  the  land  must  be  taken  to 
have  reverted  to  the  Crown,  as  on  a  resulting 
trust."     ClarJce  v.  Terry,  753. 

In  a  Crown  grant  to  certain  persons, "  devisees 
in  trust  for  W,,  their  htirs  and  assigns  "  to  hold 
to  them  **as  such  devisees  as  aforesaid,  their  heirs 
and  assigns  for  ever,"  the  words  "devisees  in  trust 
for  W,,  ^c,"  are  not  words  of  description  only, 
and  W.  is  named  as  a  person  taking  a  beneficial 
interest.  In  the  absence  of  words  of  ioheritance, 
W.  only  takes  a  life  interest  thereby. 

The  case  is  substantially  the  same  as  if  the  grant 
had  been  to  the  said  persons  and  their  heirs,  iji 
trust  for  W.,  in  which  event  the  Statute  of  Uses 
renders  them  mere  conduit  pipes  for  the  vesting 
of  the  legal  estate,  for  life,  in  W. 

On  the  death  of  W.,  the  inheritance  is  in  the 
Crown,  as  on  a  resulting  use  by  implication. 
(Attorney- General  v,  Byan  followed).  Smith 
V.  Dawes,  802. 

Breach  of  trust— Account  against  co- 

tmstees. — W.,  M.,  and  T.  were  trustees  under  a 
will,  with  power  to  retire  and  appoint  new  trustees. 
M.  retired  and  E.  was  appointed  in  his  stead. 
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Sabsequently  W.  left  the  Colony,  having  appointed 
£.  and  T.  his  attorneys  in  regard  to  the  trust. 
T.  haying  receiyed  and  misapplied  certain  of  the 
trust  funds, 

Meldf  that  E.  and  T.  had  been  rightly  decreed 
to  account  in  respect  of  the  moneys  received  and 
misapplied^  from  the  date  of  W.'s  departure  until 
that  at  which  it  was  admitted  tliat  the  irregu- 
larities ceased. 

Also,  that  W.  could  maintain  the  suit  without 
joining  the  eestuis  que  tnutent  as  parties.  Not 
only  was  there  a  breach  of  trust  by  all  three 
trustees,  but  also  a  breach  by  E.  and  T.,  wlio  held 
under  the  power  of  attorney  a  fiduciary  charat'tcr 
with  respect  to  W. 

Accounting  parties,  in  such  cases,  are  in  this 
Colony  chargeable  with  interest  at  8  per  cent., 
unless  a  ^eater  rate  is  shown  to  have  been  ob- 
tained ;  and  although  the  will  may  direct  a  deposit, 
until  investment,  in  banks,  which  actually  only 
allowed  a  lower  rate.  Wentworih  v.  Tompson, 
1238. 

Ghnrch  propdrty. — See  Cbitbch. 


USAGE. 

See  Custom— EnDBVCB. 


USURY. 

The  Usury  Laws  of  England  do  not  apply  to 
this  Colony.  See  Stat.  13  Anne,  cap.  15,  sec.  12. 
Macdonald  v.  Levy^  39. 


VENDOR  AND  PURCHASER. 

Station— limitations  of  vendor's  lia- 
bility*— The  defendant,  an  auctioneer,  sold  to 
the  plaintiffs,  or  one  of  them,  a  certain  sheep- 
station  and  sheep,  upon  this  condition,  among 
others,  that  the  purchaser  should  be  on  the  station 
to  take  delivery  within  thirty  days  of  sale,  allow- 
ing, if  required,  another  thirty  days  for  delivery 
of  stock,  after  which  all  responsibility  on  the  part 
of  the  vendor  should  cease,  and  no  objection  to 
either  stock  or  station  should  be  allowed.  The 
purchase  money  was  paid  and  possession  taken, 
but  it  was  discovered  after  the  time  limited  in  the 
above  condition,  however,  that  the  vendor  had 
no  license  from  the  Crown,  and  plaintiffs  were 
therefore  ejected  as  trespassers. 


Held,  when  a  station  or  right  of  run  is  sold, 
the  vendor  engages  to  make  some  sort  of  a  title 
to  it,  and  at  all  events  to  give  something  to  which 
he  has  a  right. 

Conditions  of  sale  which  restrain  the  vendor's 
liability,  and  which  derogate  from  the  rights  of 
the  purchaser  according  to  the  general  rules  of 
law,  are  to  be  construed  strictly,  and,  therefore, 
in  the  above  contract,  the  word  "  station/'  talcen 
in  conjunction  with  the  word  *' sheep,"  must  mean 
tliat  the  objections  to  be  taken  to  each  were  to  be 
of  the  same  kind,  viz.^  as  to  quality,  quantity,  and 
situation  of  run.     Mortinier  v.  Mort,  938. 

Station— Contract  by  correspondence- 
Uncertainty  in  terms. — Defendant  offered  in 
writmg,  on  Aug.  5,  to  sell  to  plaintiff  certain 
stations,  with  all  the  cattle  and  horses  thereon  or 
belonging  thereto,  or  that  had  lately  left  the  said 
stations,  and  all  the  stores,  &o.,  for  "  £16,000, 
equal  to  cash " ;  the  offer  to  remain  open  till 
Oct.  10 ;  or  if  a  muster  were  required,  to  deliver 
the  same  at  the  rate  of  50s.  each  for  the  cattle, 
and  £5  for  each  of  the  horses^  stores  and  effects 
giyen  in  ;  and  to  pay  all  claims  thereon  for  rent, 
&o.  This  was  accepted  by  the  plaintiff  by  letter 
dated  Sep.  29,  in  which  he  stated  that  he  required 
a  muster,  and  confirmatory  letters  were  sent  by 
him  on  the  8th  and  lOth  October,  the  latter 
reaching  defendant  before  the  former. 

The  parties  having  disagreed  as  to  various 
terms,  a  suit  was  brought  for  specific  performance. 

Seldj  a  Court  of  Equity  had  jurisdiction  to 
grant  specific  performance  of  a  contract  to  sell  a 
station,  or  tract  of  Crown  land  held  under  license. 

Difficulty  and  uncertainty  in  the  language  of 
the  contract  was  no  bar  to  a  decree,  if  the  Court 
could  possibly  construe  and  define  the  terms. 

The  date  of  the  contract  vras  that  of  the  earliest 
of  the  plaintiff's  letters,  viz.,  the  29th  of  Septem- 
ber, without  regard  to  the  time  when  such  accept- 
ance reached  the  defendant's  hands. 

The  plaintiff,  having  required  a  master,  iras 
bound  to  pay  the  stipulated  price  for  all  the  then 
existing  head  of  stock,  including  all  calves  and 
foals  bom  on  or  before  the  29th  of  September. 

The  defendant  was  not  bound  to  muster  and 
deliyer  all  the  stock,  although  the  price  must 
depend  upon  the  number  delivered. 


Sd 
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The  defendant  was  not  bound  to  obtain  the 
sanction  of  the  Crown  to  the  transfer,  but  must 
do  all  reasonably  in  his  power  to  perfect  it. 

Nor  is  such  sanction  necessary  to  a  legal  trans- 
fer of  stations.     Tooth  v,  Fleming,  1152. 

Conveyance— omission  to  register.— The 

omission  to  register  a  deed  is  not  necessarily,  or 
by  itself,  indicative  of  fraud,  but,  with  other 
matters,  it  may  be  a  badge  of  fraud.  J)oe  d. 
Peacock  v.  King^  829. 

Conveyance-  tmcertainty— election.— A 

conveyance,  bad  for  uncertainty,  may  be  made 
good  by  the  election  of  the  vendee,  and  possession 
under  it  with  the  assent  of  the  vendor,  notwith- 
standing the  land  so  occupied  is  in  excess  of  the 
area  included  in  the  conveyance.  Dick  v.  Ebs- 
worth,  866. 

Statute  of  frauds— false  name— volun- 
tary conveyance. — Land  was  purchased  at  a 
G-ovemment  land  sale  by  C,  but  in  the  name  of 
B.,  the  defendant,  who  was  an  infant  and  son  of  a 
friend  of  C.  C.  completed  the  purchase  and  took  a 
grant  in  the  same  name,  but  subsequeolly  sold  the 
property  to  the  plaintifP,  and  signed  the  document 
of  transfer  in  the  defendant's  name,  alleging  to 
the  purchaser  that  it  was  his  true  name.  This 
document  was  as  follows  : — "  This  is  to  certify, 
that  I  have  this  day  sold  and  disposed  of  to 
Robert  Byers,  all  m^  right,  title,  and  interest  in 
that  piece  or  parcel  of  land" — describing  the 
land  in  question — ^'^  for  the  sum  of  seventy  pounds ; 
with  the  cottage,  and  everything  on  the  said 
ground."  On  a  bill  being  brought  by  plaintiff 
against  the  defendant,  claiming  that  he  should  be 
(loolared  a  trustee  for  the  plaintiff,  &c. 

Htlil^  that  the  document  and  signature  by  C, 
were  a  sufficient  memorandum  of  the  contract 
within  the  Statute  of  Frauds,  and  binding  on  C. 
Also,  that  the  obtaining  of  the  grant  to  the  defend- 
ant by  means  of  money  supplied  by  C.  was  a  fraudu- 
lent convojFance  within  the  meaning  of  the  27 
Klii.,  c.  4,  and  void  against  tlie  plaintiff. 

Also,  that  the  grant  was  not  void  absolutely, 
but  only  as  against  the  plaintiff.  Bjfers  r.  Brtnm, 
1136. 

Convejrance  by  Sheriff— iMurgain    and 

sale  -  chattels  real. — ^A  conveyance,  by  bar- 
gain and  sale,  by  the  Sheriff,  of  chattels  real  taken 


in  execution  and  sold  under  sec  4  of  54  Qeo*  111, 

cap.  15,  will  pass  the  legal  aa  well  as  the  equitable 
estate  in  the  lands  to  the  purchaser,  the  con- 
veyance taking  effect  by  operation  of  law.  IPts- 
e^eater  v.  Stttchinson,  1858. 

Inquiry  for  title  deeds.    Spenser  v.  Oray, 

477. 

Grant  by  implication— right  of  way  of 

necessity.     Sharpe  v.  Emery,  1281. 


YICE-ADHIRALT7. 

See  Practice  and  PLEADrso— Shippixo. 


VOID  AND  VOIDABLE. 
Crown  grant.    B^*  «•  M'intoth  (Ao.  2), 

698  ;  Doe  d.  Divine  v.  WtUon,  722. 

Unregistered  conveyance.   Doe  d.  Pea- 
cock V.  Einfff  829. 

Under  Insolvent  Acts.    Gannon  v.  Sjnnke, 

947. 

Purchaser    for    value.     Byere  v.    Brown, 
1186. 

"Absolutely    void."     JTiUon  v.    Coberqft, 
1267 ;  Bank  qf  Australasia  v,  Harris,  1337. 


V0LUNTAB7  CONVEYANCE. 

Infant  volunteer.    Byers  v.  Broum,  1136. 


WAGES. 

See  Gaming. 


WAGES. 
See  Mastbb  and  Sbbtant — Shipping. 


WAIF. 

A  cask  of  tallow,  being  a  waif,  was  taken  from 
the  possession  of  the  plaintiff,  by  a  constable,  one 
of  tbe  defendants,  who  entered  the  plaintUTs 
house  and  seized  tbe  said  cask  under  a  warrant 
from  the  other  defendant^  a  Justice  of  the  Peace. 
Held,  that  although  the  house  was  a  pnbHc- 
house,  and  the  cask  taken  without  resistanoe,  on 
the  production  of  the  warrant,  yet  the  sobsequent 
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act  committed  fumidhed  a  test  of  the  animas 
with  wMch  the  first  entry  was  made,  and  rendered 
it  a  trespass. 

The  magistrate  could  not  allege  as  a  defence 
that  the  warrant  did  not  contemplate  the  breaking 
and  entrj. 

In  this  case  the  Magistrate  was  not  justified  in 
issuing  the  warrant,  since  the  requisite  circum- 
stances, under  sees.  19  and  63  of  the  Larceny  Act, 
7  and  8  Geo.  IV,  c.  29,  in  the  case  of  a  waif,  did 
not  exist.    Moore  v.  Furlong,  397. 


WARRANT. 

Arr68t. — Arrest  of  plaintiff  by  defendant 
under  a  warrant  "  to  arrest  a  man  who  calls  him- 
self Clark."  The  plaintiff  was  never  identified  as 
such,  and  after  seyeral  remands  was  discharged. 

Held,  that  the  warrant  was  good. 

There  may  be  an  arrest  without  imposition  of 
hands  provided  there  be  a  constraint  on  a  person's 
will.  Under  the  above  warrant  the  defendant 
could  only  arrest  a  person,  who  could  be  identified 
as  having  called '^ himself  Clark."  Oreenwoodv. 
Byan,  275. 

Searcll  Warrftnt.— Scarcli  warrant  in  cases 
of  larceny.  Authority  to  is!«ue  this  depends  either 
on  the  Common  Law,  or  the  7  &  8  Qteo,  lY,  cap. 
29,  sec.  68.     Smith  v.  Barton,  418. 

Oexi6ral  W^arraut. — An  inspector  of  weights 
and  measures  under  6  Will.  lY,  No.  1,  may  seize 
bread  under  a  general  warrant.  Ex  parte  God- 
frey, 1017. 

And  see  CRimski.  Law — Justicbs— Pbo- 

HIBITION— ShBBIFF. 


WARRANTY. 

See  GuABAinrEB. 


WATER. 
Flowing  water— occasional  or  snrface 

wator. — The  plaintiff  sought  to  restrain  the  de- 
fendants from  making  a  trench  upon  the  Water 
Beserve,  for  the  purpose  of  obtaini;ig  water  from 
a  swamp  therein,  on  the  ground  that  the  trench 
would  intercept  water  naturally  flowing  on  to  the 
plaintiff's  land. 


Held,  that  if  the  stream  were  temporary,  and 
casual  only,  and  overflow  at  times  of  the  surplus 
water  of  the  swamp,  no  right  was  vested  thereby 
in  the  plaintiff,  but  if  the  stream  were  in  a  channel, 
between  banks,  continually  or  liubituully  so  flow- 
ing, the  water  which  would  naturally  reach  the 
stream  could  not  legally  be  abstracted,  whether 
such  water  were  underground  or  liot. 

The  evidence  on  thi^  point  being  contradictory, 
an  issue  was  directed. 

Qucere,  will  twenty  years  enjoyment  of  the 
flow,  if  not  habitual,  but  casual  and  accidental 
only,  give  the  plaintiff  a  right  thereto,  or  will  not 
the  presumption  of  a  Crown  grant  thereof  be  too 
violent  to  be  adopted  ? 

The  Corporation,  having  the  control  of  tlie 
water  supply  of  Sydney,  by  14  Vic,  No.  41,  s.  72, 
previously  exercised  by  the  Crown,  under  the  pro- 
visions of  the  Water  Tunnel  Act,  4  Will.  lY,  No. 
1,  can  have  no  right,  which  an  individual  in  such 
a  case  would  not  have.  The  powers  also  expressly 
given  by  the  Act,  ss.  71  and  72  of  14  Yic.  No.  41, 
must  be  taken  to  have  some  liniit. 

Every  proprietor,  and  in  genersil,  every  occupier, 
by  reason  of  his  occupation,  is  entitled,  as  an 
incident  to  the  property  in  the  land,  to  the 
reasonable  use  of  the  water  of  any  perennial 
stream,  or,  at  least,  of  any  such  stream  running 
in  a  defined  course  and  channel,  flowing  tlirough 
that  land.  And  he  is  similarly  entitled  to  have 
the  stream  continue  so  to  flow,  without  any  un- 
reasonable use  of  its  water,  or  of  the  water 
properly  belonging  to  it,  by  any  other  proprietor 
or  occupier.  Cooper  v.  Corporation  of  Sydney, 
765. 

Crown  grant— reservation  of  water- 
compensation. — Certain  lands  near  Botany 
Bay,  were  granted  by  the  Crown  to  S.L.,  for 
valuable  consideration,  in  1823,  described  as 
bounded  on  the  west  and  south-west  sides  by 
Botany  Bay,  a  creek,  and  Redmond* s  farm,  and 
reserving  to  His  Majesty,  inter  alia,  any  quantity 
of  water  and  any  quantity  of  land,  not  exceeding 
ten  acres,  in  any  part  of  the  said  grant  as  might 
be  required  for  public  purposes,  and  providing 
that  the  working  of  any  water-mills  there  erected, 
or  to  be  erected,  should  not  be  interfered  with 
by  such  reservation.  The  plaintiffs,  £.L.  and  D., 
subiequently  became  owners  of  parts  of  this  land. 


Vol  I,  pages  1-812 ;  Vol.  U,  pa^ei  81S-U10. 


WATER] 


1600 


[WAY. 


Shortly  after  the  grant  abore  mentioned  S.L. 
obtaiDed  a  convejance  of  the  adjoining  farm, 
which  had  been  granted  to  one  Redmond  by  the 
Crown  without  any  such  resoryation  as  above, 
and  which  S.L.  had  occupied  for  some  time 
before  his  own  grant  under  a  contract  of  sale  ; 
part  of  this  was  deyised  by  S.L.  to  M.L.,  one  of 
the  plaintiffs.  The  boundary  of  R.'s  grant  on 
the  south  was  in  part  described  as  the  creek 
(referred  to  in  the  other  grant). 

Under  the  provisions  of  the  Water  Act,  17 
Yic.  No.  85,  the  Commissioners  for  the  City  of 
Sydney,  obtained  the  resumption  by  the  Crown 
of  portions  of  the  said  properties  of  the  plaintiffs, 
including  the  whole  of  the  creek  and  land  on 
either  bank. 

The  plaintiffs  recovered  from  the  defendants 
the  value  of  the  land  resumed,  and  damages  for 
the  loss  of  motive  power  for  certain  water  mills 
upon  the  said  creek,  but  the  question  was  wliether 
they  were  entitled  to  compensation  for  the  loss  of 
water  for  other  purposes. 

ITeldf  the  reservation  clause  was  good  (and, 
semhle,  even  if  bad  as  not  strictly  either  a  reser- 
vation or  an  exception,  it  woidd  be  valid  as 
a  re-gi*antj.  Ihere  was  no  imcertainty  as  to 
quantity  therein,  as  the  number  of  mills  to  be 
protected  clearly  was  that  existing  at  the  time  of 
appropriation,  and  the  amount  ot  water  required 
was  a  mere  matter  of  calculation. 

(Per  Milfordf  J.  The  right  of  user  in  S.L.  of 
any  water  plus  that  required  for  his  mills  was 
similar  to  an  estate  at  will.) 

If  the  reservation  in  question  would  have  been 
void  under  other  circumstances,  by  reason  of  its 
derogation  from  the  rights  of  ownership  in  the 
grantee  or  repugnancy  to  the  title  conveyed  by 
the  grant,  yet  it  was  good  in  the  case  of  the 
Grown,  by  reason  of  the  prerogative  vested  in  the 
Sovereign  for  the  protection  of  his  subjects. 

The  grant  to  Redmond  having  stated  his  land 
to  be  bounded  by  the  creek,  M.L.  had  no  right  to 
the  land  over  which  the  creek  flowed  ad  medium 
ftlmm  aqua,  or  any  riparian  right  to  use  the  water. 
Nor  was  M.L.  entitled  to  compensation  for  the 
defendant's  distorbanoe  of  the  water  flowing  over 
her  land,  for  though  there  was  no  reservation  of 
water  in  Redmond^s  grant,  yet,  claiming  from 
S.L.,  who  accepted  the  grant  of  the  land  above 
with  the  reservation,  which  could  not  be  exercised 


without  disturbance  of  the  water  below,  she 
bound  thereby.  The  maxim  volenti  no»JU  injuria 
would  have  applied  to  S.L.  if  the  Commissioners 
had  exercised  their  powers  while  he  possessed  the 
properties. 

Tlie  plaintiffs  therefore  were  only  entitled  to 
compensation  for  loss  of  motive  power  to  such 
mills  as  were  erected  upon  the  land  granted 
to  S.L. 

ffeld  (on  appeal  to  the  Privy  CounrU,  in  the 
case  of  Mary  Lord),  upon  a  question  of  the 
meaning  of  words,  the  same  rules  apply  whether 
the  subject-matter  be  a  grant  from  the  Crown  or 
a  subject,  and  the  plaintiff  was  thei'^fore  entitled 
to  the  land  ad  medium  filum,  S.L.  would  have 
been  entitled  to  compensation  in  respect  of  Red- 
mond* s  grant;  for  the  Crown  could  not  grant 
any  property  in  the  water  to  S.L.,  nor  he  to  the 
Crown,  and  the  effect  of  the  reservation  in  his 
grant  was  only  that  he  waived  liis  own  rights  as 
riparian  owner  in  respect  of  the  land  conveyed 
by  the  said  grant.  (Judgment  below  reversed, 
with  costs.)  Lord  v.  City  Commissioners,  J}arv€Ul 
V.  Same,  Mary  Lord  v.  Same,  912. 

Prescription— abatement  of  nuisance— 

dam. — There  can  be  no  prescription  in  this 
Colony,  as  there  can  be  no  immemorial  possession. 
When  a  lower  riparian  owner  has  erected  a  dani, 
causing  the  waters  of  a  stream  to  overflow  the 
close  of  an  owner  higher  up,  the  latter  is  entitled, 
if  he  suffer  an  injury  thereby,  to  abate  the 
nuisance.     Stevens  v.  M'Cluny,  1226. 

Riparian  rights— woolwashing.— In  the 

absence  of  prescription,  grant,  or  other  legal 
right,  a  riparian  proprietor  cannot  interfere  with 
the  rights  of  other  proprietors,  by  using  the  water 
passing  by  his  land  for  woolwashing,  so  as  to  pass 
on  the  water  in  a  foul  state,  ffood  v.  Corpora- 
Hon  of  Sydney,  1294. 


WATER  WAY. 
Injunction   to  prevent  obstruction.— 

Wilshire  v.  Dearin,  1000. 


WAY. 

See  HiOHWAT— Bight  op  way. 
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WEIGHTS  AND  MEASURES. 
Inspector— warrant  to  search.—^*  parte 

Godfrey,  1017. 

WHARF. 

Thoroughfare.— The  defendants  were  owners 
of  a  certain  wharf  separated  from  the  northern 
end  of  the  Circular  Quay,  Sydney.  Subsequenlly 
the  said  Quay  was  extended  to  defendant's  boun- 
dary, and  plaintiffs  became  the  lessees  thereof 
from  the  Crown,  under  tlie  provisions  of  the 
statute^  10  Vic,  No.  11,  sec.  11  of  which  enacted 
that  *'  nothing  in  the  Act  contained"  should  be 
deemed  or  construed  to  "  prevent  the  use  of  any 
public  wharf  as  a  public  thoroughfare,*'  &c.  The 
sale  to  the  plaintiffs  of  the  dues  also  contained  a 
reservation  of  the  wharf  as  a  public  thoroughfare. 

Held,  the  Quay  was  either  a  thoroughfare,  or  a 
highway,  and  the  defendants  were  entitled  to  so 
use  it,  notwithstanding  their  use  might  injure  the 
biuinesB  of  the  Quay,  and  although  they  entered, 
not  from  the  same  way  as  other  members  of  the 
public,  but  through  an  opening  made  in  their 
boundary  wall  at  the  northern  end  of  the  Quay. 

The  right,  however,  could  not  be  exercised  so 
as  to  defeat  the  object  of  the  maintenance  of  the 
wharf.     WiUU  v.  Campbell,  932. 


WIPE. 

See  Husband  and  Wife. 


WILL. 


Codicil— republication.— A  codicil,  refer- 
ring to,  and  confirming  the  will,  or  a  previous 
codicil,  is  equivalent  in  general  to  a  republication 
of  such  will  or  previous  codicil.  Where  a  codicil 
recites  that  the  testator  had,  in  his  will,  devised 
all  his  real  estate  not  specifically  otherwise  dis- 
posed of,  and  then  gives  the  satne  real  estate,  in  a 
certain  event,  to  new  parties,  the  words  used  do 
not  indicate  an  intention  of  republication,  but 
the  reverse.  (Strathmore  v,  Bowes  followed.) 
Clarke  v.  Terry,  768. 


WITNESS. 

See  Eyidbkcb — Obiminal  Law. 


WORDS,  DEFINITIONS  OF. 

"Absent  from  duty,"  13  Vic,  No.  28.     Ex 
parte  Towns,  708. 

'*  Absolutely  void."  Wilson  v.  Cohcroft,  1267. 
Bank  of  Australasia  v,  Karris,  1837. 

*' Belonging  to,"  54  G^eo.  III,  cap.  15,  sec.  4. 
Phillips  V,  Holden,  606. 

•*  Bona  fide  or  for  valuable  consideration,"  7 
Vic,  No.  16,  sec.  11.  Doe  d,  Irving  v.  Q-annon 
(No.  1),  885.  Doe  d,  Irving  v,  Gannon  (No.  2), 
400.    Doe  d.  Cooper  v.  Hughes,  419. 

**  Common  gaming  house,"  14  Vic,  No.  9,  sec. 
I.     Beg,  V,  Btttterworth,  671. 

"Current  year,"  sec.  79,  22  Vic,  No.  13. 
Berry  v,  Graham,  1498. 

**  Devisees  in  trust  for,"  &c.— Crown  grant  to. 
Smith  V,  Dawes,  802. 

"Direct"  evidence  of  marriage— 4  Vic,  No.  5, 
sec.  4.    Ex  parte  Hogan,  S80» 

**Ex  Dankberheid" — Sale  of  goods  to  arrive. 
Hughes  v,  Greer,  846. 

"  First  accrufd  of  right  of  action."  Devine  v, 
Holloway,  1102. 

"Highway"  and  ** Thoroughfare,"  distinction. 
WUlis  V.  Campbell,  935. 

"Insolvent,"  sec.  8,  5  Vic,  No.  17.  Perry  v. 
Simpson,  997. 

"  Insolvent,"  5  Vic,  No.  17,  sec.  73.  Reg.  v. 
Knight,  582. 

"  Inventor."    Morewood  v.  Flower,  1109. 

"Judgment,"  10  Vic,  No.  7,  sec.  3.  Doe  d. 
Long  V.  Delaney,  602. 

*'Laws"  and  statutes,  9  Geo.  IV,  cap.  83. 
Eeg,  V.  Roberts,  b4A, 

**  Legislative  Assembly,"  sec.  64,  6  &  6,  WUl. 
IV,  cap.  19.    Ez  parte  Deedo,  193. 

"  Manufacture"    Morewood  v.  Flower,  1109. 

"  ilonths."     Terry  v.  Hosking,  819. 

"  Nearest  gaol,  committal  to,"  14  Vic,  No.  9. 
Reg.  V,  Butterworth,  671. 

"Or"  in  the  sense  of  "and."  Morris  v, 
Taylor,  978. 


Vol.  I,  pages  1-812 ;  Vol.  II,  pages  813-1510. 
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"Possession  or  power,"  sec.  6,  2  Will.    IV, 
No.  7.     Fisher  v.  WiUon,  156. 

"  Possession,  order,  or  disposition,"  5  Vic.,  No. 
17,  sec.  65.     In  re  Hugh's^  265. 

"  Purchased."    Hall  o.  Gibson  (No.  2),  112'). 

*  *  Real  justice  and  good  conscience  of  the  case." 
Spenser  v,  Oratfy  477. 

"Realm  of  England,"  9  G«o.   IV,  cap.  83. 
Reg.  V,  Soherts,  544. 

'*  Reputed  owner,"  6  Vic ,  No.  17,  sec.  56.     In 
re  Hughes,  265. 

'*  Right,    title,  and    interest,"   Sheriff's  sale. 
Doe  d.  Walker  v,  O'Brien,  246. 


"  Right,  title,  and  interest."    Doe  a.  Cooper 
V  Hughes,  419. 

"Taking"  or  "decoying**  (abduction).      E^. 
V,  Abbott,  4ff7. 


WEIT. 


See  Attachmbnt — Exscution — Habbas 

COBPUS— Quo  WABRAITFO,  &C. 


7EARLT  TSNAHT. 

See  LANBLOBD  AlTD  Tbnakt. 


Sydney  :  CharK'»  Totttr,  GovcniniGnt  Printer.— 1886. 
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